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PART  11. 


CHAPTER  L 

TOUCHING   THE   KING's  BENCH. 

Having  gone  through  the  several  kinds  of  capital  offenses,  I 
should  noWy  according  to  my  first  proposed  method,  proceed  to 
the  enumerating  and  considering  of  offenses  that  are  not  capital; 
but  I  shall  reserve  that  for  the  third  part  of  this  tractate. 

1,  Because  the  subject  thereof  is  very  large,  numerous  and 
various,  and  would  exhaust  too  much  of  that  time  I  have  or  can 
spend  from  other  employments. 

2.  Because  the  method,  order  and  rules  of  proceeding  in  ca- 
pital causes,  is  different  from  any  other  course  of  proceeding  in 
other  criminal  causes,  and  hath  an  appropriate  method  of  pro- 
ceeding by  law  consigned  16  it,  and  therefore  they  are  fittest  to 
be  handled  together. 

And  in  this  business  I  shall  proceed  in  things  as  they  arise  in 
the  order  of  proceeding  in  capital  causes:  Firsts  I  shall 
take  a  very  brief  account  of  the  courts  and  jurisdictions  [  2  ]] 
wherein  they  are  to  be  decided;  and  this  I  shall  not  do 
at  large,  but  so  far  forth  only  as  it  relates  to*  proceedings  in  ca- 
pital causes:  and  when  I  have  briefly  passed  over  that,  then, 
secondly f  I  shall  proceed  with  the  whole  tract  of  proceeding  in 
criminal  causes,  from  the  first  pursuit  of  the  offender  to  his 
execution;  as,  namely,  arrest,  process,  outlawry,  arraignment, 
pleading,  challenge,  trial,  clergy,  sanctuary,  judgment,  reprieve, 
execution,  fyc.  in  the  very  same  order  as  a  course  of  proceeding 
io  capital  causes  lies. 

I.  I  begin  with  the  jurisdictions,  wherein  causes  of  this  nature 
are  handled. 

And  altho  the  court  of  parliament  is  the  highest  court  in  this 
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kingdom^  and  a  court  wherein  proceedings  capital  have  been 
often  heard  and  determined,  yet  I  shall  decline  that  business, 
1.  Because  the  course  of  proceeding  in  parliament  is  in  a  differ- 
ent method  and  order,  than  what  is  used  in  other  ordinary 
courts.  2.  Because  the  instances  are  many  and  Tarious,  and 
will  take  up  a  volume  to  give  an  account  of  them.  3.  Because 
I  have  elsewhere  gathered  up  some  observations  of  that  kind 
already.  [1] 

The  highest  ordinary  court  of  justice  next  to  the  court  of  par- 
liament, is  the  court  of  king's  bench ;  I  shall  not  at  large  pursue 
the  jurisdiction  of  this  court,  for  it  bath  been  done  to  my  bands 
amply  already.(cf) 

But  I  shall  only  consider  it  with  relation  to  capital  proceed- 
ings, namely^  treasons  and  felonies,  and  that  very  briefly;  and 
therein,  1.  Concerning  the  jurisdiction  of  the  court  in  this  par- 
ticular. 2.  Concerning  the  power  of  the  judges  of  this  court 
out  of  court,  in  relation  to  matters  of  crime  or  misdemeanor. 

The  court  of  king's  bench  consists  of  two  kinds  of  jurisdic 
tions,  viz.  the  civil  jurisdiction  or  the  plea-side,  and  the  criminal 
jurisdiction  or  the  crown-side. 

Till  the  time  of  Edward  II.  the  matters  of  both  kinds 

were  entered  promiscuously  in  the  rolls;  but  then  the 

[   3    ]  rolls  were  discriminated,  and  those  of  the  crown-side, 

entitled  JSeXfXho  both  were  filed  up  together  in  the  same 

bundles. 

And  thus  it  continued  very  long,  but  of  later  times  the  records 
of  the  pleas  are  bound  up  by  themselves,  and  the  records  of  the 
pleas  of  the  crown  bound  up  by  themselves,  and  kept  in  the 
crown-office,  under  the  immediate  custody  of  the  coroner  of  the 
king's  bench,  who  is  also  the  king's  attorney  in  that  court,  and 
clerk  of  the  crown. 

In  cases  criminal,  the  court  of  king's  bench  have  a  different 
kind  of  proceeding  touching  offenses  arising  in  the  same  county 

(fl)  By  lord  Coke,  4  IntHL  cap.  7. 


[1]  The  only  judicial  power  conferred  on  the  Congress  of  the  United  States,  ta 
provided  by  the  third  section  of  Art  1,  of  the  Constitution.  **  The  Senate  shall 
have  the  sole  power  to  try  all  impeachments ;  when  sitting  for  that  purpose  they 
■hall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tried, 
the  Chief  Justice  shall  preside;  and  no  person  shall  be  convicted  without  the  con. 
currence  of  two  thirds  of  the  members  present.**  And  by  the  ninth  section  Uia 
passage  of  any  bill  of  attainder  is  prohibited. 

Similar  judicial  power  is  provided  for  this  branch  of  their  government  by  most 
of  the  State  Constitutions.  ^ 

The  three  constituent  powers  of  government,  judicial,  legislative  and  ejKcativei 
are  in  nearly  all  the  Coaslitutiona  dTthe  Slates  expressly  made  separate. 


HISTORIA  PLACITORUM  CORONJE.  8 

where  they  sit,  and  offenses  in  other  counties,  and  removed  be- 
fore them  by  Certiorari, 

In  the  county  where  the  court  sits,  there  is  every  term  a  grand 
inquest,  who  are  to  present  all  matters  criminal  arising  within 
that  county,  and  then  the  same  court  proceeds  upon  indictment 
so  taken;  or  if  in  the  vacation-time  there  be  any  indictment  of 
felony  before  the  justices  of  the  peace,  oyer  and  terminer^  or 
gaol-delivery  there  sitting,  it  may  be  removed  by  Certiorari 
into  the  king's  bench,  and  they  may  proceed  de  die  in  diem^ 
and  there  need  not  be  fifteen  days  between  the  Tiste  and  return 
of  the  Venire  faeias^  because  the  offense  ariseth  in  the  same 
county. 

But  if  an  indk:troent  of  felony  be  removed  out  of  another 
county  than  where  the  king's  bench  sits,  and  the  prisoner  comes 
in  either  gratis  or  by  Habeas  Corpus^  or  process,  there  must  be 
fifteen  days  between  the  T^ste  and  the  return  of  the  Venire 
facias.   9  Co.  Rep.  118.  &.  lord  &incAar'«  case. 

At  common  law,  if  a  record  of  an  indictment,  or  other  thing 
come  into  the  court  before  the  filing  thereof,  the  court  may  re- 
mand it ;  for  'till  it  be  filM  it  is  no  record  of  the  court;  but  if  it 
be  once  filed,  it  is  not  to  be  remanded. 

But  if  the  issue  be  joined,  the  transcript  may  be  sent  down  to 
be  tried  by  Nisi  prius;  but  the  original  record  remains  in  the 
king's  bench.  5  Mortise^  B.  Coron.  231. 

But  by  the  statute  of  6  H.  8.  cap.  6.  in  cases  of  indictments 
of  murder,  or  other  felony  removed  into  that  court,  the  court 
may  remand  the  indictments,  and  the  bodies  of  the  prisoners  to 
the  justices  of  the  peace,  gaol-delivery,  and  other  jus- 
tices, where  the  felony  was  committed,  commanding  [  4  ] 
them  to  proceed  thereupon,  as  if  the  prisoner  or  indict- 
ment had  never  been  removed. 

The  court  of  king's  bench  is  in  the  county  where  it  sits,  a 
court  in  eyre  and  more,  27  jissiz.  1.  and  also  the  sovereigu 
court  of/gaol-delivery  and  oyer  and  terminer.  9  Co.  Rep.  118. 
a.  lord  Sanchar^s  case. 

And  therefore  when  the  court  of  king's  bench  comes  into  any 
county,  there  can  be  no  session  of  the  commission  of  gaol-de- 
livery, or  oyer  and  terminer j  or  peace  during  the  term-time, 
while  the  court  sits ;  it  doth  not  determine  the  commission,  but 
suspends  their  session  during  the  term ;  for  in  the  vacation-time, 
they  may  proceed  again  upon  their  fiirmer  commission,  and  so 
it  is  not  like  a  new  commission,  whk:h  after  publication  super- 
sedes the  former,  de  quo  it^frOy  lord  Sanchar^s  case,  ubi  svpra. 

But  if  an  indictment  be  found  before  commissioners  of  oyer 
and  terminer  in  the  vacation-time  in  the  county  where  the 
king's  bench  sits,  or  in  any  other  county  in  term  or  vacation. 
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there  may  issue  a  special  commission  to  determine  that  indict- 
ment, with  a  writ  to  the  former  commissioners  to  deliver  it  to 
the  new  commissioners;  and  these  special  commissioners  may 
sit  in  the  term-time  in  the  county  where  the  king's  bench  sits; 
but  then  the  king's  bench  must  adjourn  during  that  session  of 
this  special  commission :  ruled  in  Sir  Waller  Rawleigk^s  case, 
M.  1  Jac.  Co.  P.  C.  cap.  2.  p.  27.  D^er  286.  6.  Flowd.  Com. 
390.  earl  of  Leicester's  case,  wherein  is  the  whole  order  of  such 
commission.  4  Co.  Instil,  p.  73. 

The  court  of  king's  bench  is  the  sovereign  court  of  o$/er  and 
terminer^  therefore  tho  some  acts  limit  proceedings  in  some 
criminal  causes  to  the  justices  of  oyer  and  terminer^  yet  the 
king's  bench  may  proceed  upon  them;  but  justices  of  peace 
cannot,  as  upon  5  Eliz.  cap.  14.  for  forgery,  8  H.  6.  cap.  12. 
stealing  records,  fyc. 

If  a  person  attainted  in  the  country  be  removed  by  Habeas 
CorpuSf  and  the  record  removed  also  by  Certiorari^  this  court 
may  award  execution.    M.  5  Car.  1.  B.  R.  Coxe*s  case.(6) 

This  court  is  also  the  sovereign  coroner  of  England^ 
[    5    ]  and  therefore  may  take  appeals  of  death,  fyc.  by  bill. 
4  Co.  Inst.  p.  73. 

Where  judgment  of  death  is  given  in  the  king's  bench,  the 
execution  is  to  be  made  by  the  marshal  of  the  court ;  for  the 
prisoner  is  supposed  to  be  in  custodid  marescalli;  and  (he  entry 
is  always,  Et  prseceptum  est  marescallo,  4'C-  quod  facial  exe- 
cutionem  periculo  incumbenle;  quod  vide  Co.  Entries  in  title 
Indictment,  per  latum;  but  there  may  be  a  mandate  to  the 
sheriff  of  the  county  wherein  execution  is  to  be  made,  to  be 
assisting ;  and  thus  it  was  done  in  H.  24  Car.  2.  in  the  case  of 
lirown,  who  had  judgmeut  of  death  in  the  king's  bench  for  a 
felony  committed  in  Middlesex,  and  executed  by  the  marshal 
in  i9urrfy,  because  the  prison  was  there;  but  he  might  have 
done  it  in  Middlesex,  for  he  is  a  minister  of  the  king's  bench  in 
each  county;  and  so  it  might  be,  tho  the  felony  had  b^en  done 
in  any  foreign  county  removed  by  Certiorari,  (c) 

By  the  statute  of  33  H.  8.  cap.  12.  felonies,  fyc.  within  the 
king's  palace  are  made  triable  before  the  lord  steward,  and  a 
special  order  of  trial  directed  by  that  statute,  namely,  by  the 
king's  servants  in  his  chequer-roil ;  yet  for  a  felony  within  the 
king's  palace,  if  the  king's  bench  be  sitting  in  the  same  county, 
the  proceeding  may  be  iu  the  king's  bench;  for  the  statute  of 
33  H.  8.  being  in  the  affirmative  is  not  exclusive  of  the  king's 
bench  for  felonies  that  were  before  that,  10  Co.  Rep.  73.  b. 
But  indeed  where  a  felony  is  de  novo  created,  and  with  it  a  new 

(6)  Cro.  Car.  176. 

(e)  Thus  it  waa  done  in  AUkoi*$  cate,  before  mentiond,  P&rt  L  p.  464. 
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special  form  of  proceeding,  as  by  the  statute  of  3  H.  7.  cap,  14, 
for  conspiring  the  death  of  the  king,  fyc.  it  is  not  triable  in  the 
king's  bench,  nor  in  any  other  form  than  is  limited  by  that  act. 
Af.  20  Jac,  B.  R.  Casiie's  case.(d) 

Now  concerning  the  justices  of  the  king's  bench. 

They  are  in  their  persons  conservators  of  the  peace  through* 
out  England  without  any  other  commission ;  and  any  of  them 
may  issue  out  their  warrants  for  apprehending  of  a  , 

malefactor,  or  for  surety  of  the  peace  in  any  county  of  [  6  ] 
England,  namely,  to  apprehend  and  bring  him  before 
a  justice  of  peace  in  the  county  where  he  is  apprehended ;  and 
this  warrant  is  directed  under  their  hand  and  seal  to  sheriffs, 
constables,  and  other  6fficers.  Each  judge  of  that  court  hath  a 
tipstaff  attending  him,  being  a  deputy  to  the  marshal  for  the 
execution  of  his  office  in  that  special  service;  and  the  chief  justice 
or  any  one  of  the  other  judges  of  that  court,  may  by  the  cus« 
tom  of  that  court,  ore  /ent/.?,  command  the  tipstaff  to  apprehend 
any  person  for  matters  of  misdemeanors  relating  to  the  court, 
or  other  misdemeanors,  and  bring  him  before  him,  and  such 
arrest  is  justifiable  without  any  other  warrant,  and  without 
shewing  the  cause.  T.  1 1  Car.  B.  B,  2  BoL  Mr.  p.  558. 
Throgmorton  and  jillen. 

The  chief  justice  of  the  king's  bench  is  not  that  Jusliciarius 
^ngltas  which  was  antiently  in  use;  for  that  Justtciarius 
^nglisB  had,  in  effect,  all  the  jurisdiction  both  civil  and  crimi- 
nal, that  is  in  the  king's  bench,  chancery,  common  pleas,  and 
exchequer,  and  might  and  did  sit  in  any  of  those  courts  as  \h6 
chief  judge  of  them,  as  appears  by  many  evident  instances. 

But  the  chief  justice  of  the  king's  bench  hath  in  the  court  of 
king's  bench,  as  one  of  the  judges  thereof,  that  part  of  the  juris- 
diction of  the  Justtciarius  ^dnglias,  which  concerns  criminal 
causes,  and  the  inspection  and  reformation  of  the  judgments  of 
other  courts. 

It  is  true  he  is  frequently  called  chief  justice  of  England^ 
because  he  presides  in  that  court  where  the  Justtciarius  Jinglim 
did  most  frequently  and  naturally  sit  as  the  king's  deputy  ia 
administration  of  justice;  but  it  is  a  misconclusion  that  there- 
fore he  is  that  Magnus  Justtciarius  •dnglisSj  which  was  in 
use  before  the  time  of  Henry  III. 

He  is  created  by  writ, and  always  was;  but  the  Justiciarius 
JlngUse  by  patent. 

{fy  Cn.  Joe.  463. 
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CHAPTER  II. 

CONCBBNINO   THB    COUHTS   BSFOBB   THE    LOBD    HIGH   STSWABD, 
AND   THE   STEWABD   OF   HIS   MAJESTT's   HOUSHOLD. 

Touching  the  former  of  theae,  it  is  instituted  for  the  trial  of 
peers  of  the  realm:  more  cannot  be  said  touching  it,  than  is 
already  said  by  my  lord  Coke^  4  Insi.  cap.  4.  Co.  P.  C.  cap.  2. 
p.  28.  ^  sequeniidusy  diud  because  it  doth  not  concern  the  usual 
and  common  proceedings  agaitist  common  persons,  I  shall  dis- 
miss it. 

Touching  the  secondj  namely,  the  proceeding  before  the  lord 
steward  of  the  houshold,  4*^.  for  treasons,  and  murder,  and 
manslaughter,  and  larciny  done  withiu  the  king's  palace. 

This  court  is  established,  and  the  method  of  proceeding  there- 
in punctually  delivered  by  the  statute  of  33  H.  8.  cap.  Id.  which 
will  not  need  much  explanation, only  these  things  are  consider- 
able therein. 

1.  As  to  their  power  of  hearing  and  determining  treasons  in 
that  court,  it  seems  to  be  wholly  abrogated  and  repealed  by  the 
statute  oi\Sr2  P.fy  M.  cap.  io. 

2.  Whereas  by  that  act,  clergy  is  taken  away  in  cases  of 
manslaughter,  felonious  stealing  of  goods  in  the  king's  house  of 
the  value  of  twelve-pence;  it  seems  to  me  clergy  is  restored  in 
these  cases  by  the  act  of  1  E.  6.  cap.  12.  tho  the  party  be  con- 
vict according  to  the  statute  of  23  H.  8. 

S.  Whereas  breaking  of  the  king's  house  with  intent  to  steal, 
is  made  felony  by  that  statute  without  benefit  of  clergy,  that 
breaking  of  the  king's  house  is  become  no  felony  by  the  statute 
of  1  E.  6.  cap.  12.  and  1  Mar.  cap.  1.  tho  he  be  arraigned  be- 
fore the  steward  of  the  Marshalsea  according  to  that  act. 

4.  The  offense  of  felonious  stealing  of  the  king's 
[  8  ]  goods  of  the  value  of  twelve-pence,  or  breaking  the 
king's  house  to  steal  the  goods,  is  limited  by  that  act 
to  be  tried  before  the  steward  of  the  Marshalsea,  and  others 
associated  to  him  by  the  statute,  but  not  before  the  lord  steward, 
or  treasurer,  or  comptroller  of  the  houshold,  as  manslaughter 
or  murder  is  directed  to  be  tried  or  determined  by  that  statute, 
nor  by  the  king's  servants. 

5.  It  seems  to  me,  that  by  the  direction  of  that  act  the  pro- 
ceeding of  the  lord  steward,  or  steward  of  the  Marshalsea,  is  to 
be  by  a  session  within  the  king's  house  or  palace  where  the 
felony  is  committed;  and  that  statute  limits  the  precinct  of  the 


BISTORIA  PLACITORUM  CORONJB.  8 

king's  palace  for  that  purpose,  viz.  within  any  edifices,  places, 
courts,  gardens,  orchards,  privy-walks,  tilt-yards,  wood-yards, 
tennis-plays,  cock-fights,  bowling  alleys,  near  adjoining  to  any 
of  the  houses  aforesaid,  and  being  part  of  the  same,  or  within 
200  foot  of  the  standard  of  any  outward  gate,  or  gates  of  any 
of  the  houses  above  rehearsed,  commonly  used  for  any  passage 
out  of,  or  from  any  of  the  houses  above  rehearsed. 

And  therefore  if  it  is  considerable,  whether  as  to  this  pur- 
pose, viz.  for  trial  of  felonies  within  the  king's  palace,  the  extent 
of  the  king's  palace  of  Whitehall  limited,  or  rather  extended 
by  the  act  of  28  H.  8.  cap.  12.  be  not  restrained;  for  by  thai 
statute  that  new  palace  of  Whitehall^  the  old  palace  of  West' 
minattr^  St.  Jameses  park,  and  the  street  leading  from  Charing' 
Cross  to  the  sanctuary-gate  of  fVestminstery  and  all  the  houses 
and  buildings  on  both  sides  of  the  street  from  the  Cross  to 
fFest minster-hall f  and  between  the  water  of  Thames  on  the 
east  and  the  park-wall  on  the  west,  and  all  the  soil  of  the  old 
palace  are  made  parcel  of  the  new  palace. 

Upon  this  doubt  I  did  advise,  that  the  lord  steward  upon  a 
late  occasion  upon  this  act  should  not  sit  in  fVestminster-hallf 
but  in  Whitehall^  according  to  the  restriction  of  the  statute  of 
33  H.  8.  which  was  after  the  statute  of  28  H.  8.  and  seems  as 
to  this  purpose  to  restrain  it ;  but  this  advice  was  not  followed, 
for  he  sat  in  fVestminster-hall. 

Altho  this  act  erects  a  new  kind  of  jurisdiction,  and 
that  without  any  commission,  yet  it  being  an  act  in  [  9  ] 
the  affirmative,  it  doth  not  exclude  the  jurisdiction  of 
the  king's  bench,  nor  of  commissioners  of  oyer  and  terminer  to 
hear  and  determine  these  offenses,  tho  committed  in  Uie  king's 
palace,  especially  that  commission  of  oyer  and  terminer^  which 
hath  been  usually  granted  to  determine  felonies  and  treasons 
within  the  verge,  and  particularly  withiu  the  king's  palaces ; 
and  therefore,  tho  this  act  of  33  H.  8.  cap.  12.  hath  been  long 
since  made,  and  is  a  commission  of  itself  to  the  lord  steward, 
and  in  his  absence  to  the  treasurer  and  comptroller  of  the  hous- 
bold,  yet  till  this  year  I  never  knew  nor  heard  of  any  session 
upon  this  statute :  but  the  whole  business  of  this  nature  was 
transacted  in  the  king's  bench,  or  by  that  antient  and  special 
commission  of  oyer  and  terminer  for  offenses  within^the  verge, 
which  commonly  also  had  in  it  a  commission  of  gaol-delivery, 
and  was  usually  directed  to  the  lord  steward,  lord  chancellor, 
treasurer,  justices,  S^c.  whereof  we  may  see  the  precedent, 
4  Co.  Rep.  Holcroft^s  case,(£r)  the  record  whereof  is  at  large. 
New  Entries^  fol.  54.(6}  in  an  appeal,  where  it  appears  by  the 

(a)  4  C9.  45.  h.  (6)  Thb  m  C^  JSnlrict.  53.  &. 
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indictment,  that  the  manslaughter  was  committed  infra  hospir 
Hum  domini  regis  de  Hampton-Court^  yet  the  inquisition  was 
found  by  the  coroner,  and  the  party  tried  before  the  commis- 
sioners of  oyer  and  terminer  and  gaol-delivery  for  the  verge, 
and  not  before  the  lord  steward,  by  force  of  the  act  of  33  H.  8. 
and  adjudged  good. 

And  there  it  is  also  resolved  4  Co.  Rep.  Wrot^a  case(c)  and 
Swift^s  ca8e,{d)  that  as  the  commissioners  of  gaol-delivery  and 
oyer  and  terminer  for  the  verge,  have  power  to  hear  and  deter- 
mine felonies  done  in  the  king's  palace,  so  the  king's  bench  or 
general  commissioners  of  oyer  and  terminer  or  gaoUlelivery, 
and  justices  of  peace  for  the  county,  have  power  to  hear  and 
determine  any  felony  committed  within  the  verge,  so  that  they 

have  all  a  concurrent  jurisdiction,  namely,  the  lord 
[  10  ]  steward,  commissioners  of  oyer  and  terminer  and 

gaol-delivery  for  the  verge,  commissioners  of  oyer  and 
terminer^  gaol-delivery  and  peace  for  the  county  at  large,  tho 
the  offense  were  committed  in  the  king's  palace. 


CHAPTER  III. 

TOUCHING  SPECIAL  COMMISSIONS  OF  OYER  AND  TERMINER,  AND 
THEIR  KINDS  AND  POWER. 

Commissions  of  oyer  and  terminer  are  of  two  kinds,  special,  or 
general  for  a  whole  county. 

Special  commissions  are  of  several  kinds.  1.  Commissions 
of  oyer  and  terminer  for  the  verge.  2.  For  crimes  done  upon 
the  sea  by  the  statute  of  28  H.  8.  cap.  15.  3.  Commissions  for 
particular  places^that  are  not  counties.  4.  Commissions  to  hear 
and  determine  particular  facts.  5.  Commissions  to  hear  or  en- 
quire, and  not  determine.  6.  Commissions  to  determine,  and 
not  enquire. 

I.  Touching  commissions  of  oyer  and  terminer  for  the  verge, 
viz.  within  twelve  miles  of  the  king's  court  somewhat  hath 
been  before  said;  I  shall  add  farther, 

1.  That  by  virtue  of  that  commission  they  have  power  to  in- 
quire and  determine  felonies  and  murders  done  within  the  king's 
house.  2.  And  these  they  are  to  proceed  upon,  not  according 
to  the  direction  given  to  the  lord  steward,  viz.  by  the  king's 
yeomen  officers,  tho  there  is  a  grand  inquest  of  ihem  also;  but 
by  the  good  men  of  the  county,  wherein  the  offense  was  com- 

(e)  4  Co.  46. 6.  (ji)  Aid. 
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mitted,  whether  it  be  committed  in  the  palace,  or  elsewhere 
within  the  verge.  3.  Tho  the  commission  extend  into  several 
counties;  namely,  any  that  are  within  twelve  miles  of  the  tenet 
of  the  king's  hall,  yet  they  are  to  hold  their  sessions  in 
any  county  within  the  verge,  and  a  precept  issues  to  [  11  ] 
the  knight  marshal  to  impanel  a  grand  inquest  out  of 
every  county  within  the  verge,  of  the  men  of  those  counties  to 
appear  where  they  sit,  and  there  to  inquire  and  try  the  offenses 
committed  in  that  county.  4.  That  they  can  only  proceed  upon 
indictments  taken  before  themselves,  and  therefore  cannot  pro- 
ceed upon  a  coroner's  inquest;  and  to  remedy  that  inconve* 
nience,  they  have  always,  or  at  least  should  have  in  the  same 
commission,  a  commission  of  gaol-delivery;  and  by  virtue  of 
that  part  of  their  commission  they  may  proceed  upon  the  coro- 
ner's inquest;  vide  Co.  Entries  54.  in  HolcrofVs  case.  5.  It 
seems  to  me,  that  if  a  special  commission  for  the  verge  issue, 
which  possibly  may  extend  to  3fi£/£^/ejear,  «S'tirry,and  Hertford^ 
if  a  general  commission  of  oyer  and  terminer  in  the  county  of 
Middlesex  issue  after  thaty  with  notice  to  the  commissioners  for 
the  verge,  it  determines  their  commission  of  oyer  and  terminer 
as  to  Middlesex^  but  not  as  to  the  other  counties;  and  so  for  a 
general  commission  of  gaol-delivery;  for  this  is  not  aided  by 
the  statute  of  2  4*  3  P.  4*  M.  cap.  18.  for  that  preserves  only 
the  commissions  granted  to  cities  and  boroughs.  6.  And  i  con* 
verso,  if  a  general  commission  of  oyer  and  terminer,  or  gaol 
delivery  for  the  county  issue,  and  then  afterwards  a  like  com- 
mission issue  for  the  verge,  notice  thereof,  or  session  by  the 
commission  for  the  verge  determines  the  general  commission  as 
to  so  much  of  the  county,  as  is  within  the  precinct  of  the  verge; 
see  the  whole  procedure,  Coke's  Entries  p.  54,  55. 

Tho  commissions  for  the  verge  have  often  issued,  I  do  not 
remember  any  session  since  about  8  Car.  1.  for  the  businesses 
that  fall  within  their  cognizance,  are  as  well  and  effectually 
dispatched  in  the  king's  bench,  or  by  general  commission  of 
gaol-delivery,  and  oyer  and  terminer  in  the  several  counties  at 
large;  gnod  vide  10  Co.  Hep.  73.  b.  the  case  of  the  Marshalsea^ 
4  Co.  Rep.  JVrott  and  Wigg^s  case,  and  HolcrqfVs  case  there 
cited;  only  indeed  the  coroner  of  the  verge  is  a  necessary  officer; 
de  quo  postea. 

But  the  original  power  of  the  steward  and  marshal  touching 
felonies  within  the  verge,  tho  I  know  nothing  that 
hath  expresly  taken  it  away,  yet  by  disuser  is  in  effect  [  12  ] 
vanished,  and  that  jurisdiction  is  wholy  exercised  by 
this  special  commission  of  oyer  ^nd  termifier,  or  in  the  king's 
bench,  or  general  justices  of  oyer  and  terminer  or  gaol-delivery 
at  large,  who  have  jurisdiction  of  such  felonies,  tho  committed 
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within  the  verge;  vide  Coke  super  statu t  Jirticuli  super  Car- 
tasj  cap.  3  ^  10  Co.  Rep.  le  case  de  Marshalsea, 

II.  The  second  kind  of  special  commission  of  oyer  and  ter* 
minery  is,  that  which  is  founded  upon  the  statute  of  28  H.  8. 
cap.  15.  for  offenses  upon  the  sea,  or  in  great  rivers  below  the 
bridges. 

I  shall  not  enter  into  a  large  description  of  the  admiral's  juris* 
diction,  but  only  set  down  briefly  some  observations  in  relation 
to  capital  offenses,  because  I  have  elsewhere  more  at  large  ex- 
amined it. 

As  to  criminal  causes,  that  are  capital,  as  treasons,  felonies, 
4*c.  there  is  a  threefold  jurisdiction  relative  to  the  admiral  and 
court  of  admiralty. 

1.  Its  primitive  and  original  jurisdiction,  and  this  was  of  trea- 
sons, felonies,  or  piracies  done  upon  the  high  sea,  which  was 
sometimes  held  before  the  admiral,  or  his  lieutenant  as  such 
withont  relation  to  any  other  commission;  and  sometimes  by 
special  commission  under  the  great  seal,  even  whether  there 
was  an  admiral  in  being  or  not. 

The  rule  of  their  proceeding  was  secundum  legem  mariti* 
mam,  their  trial  by  proofs;  and  therefore,  though  they  did  pro- 
ceed oftentimes  to  sentence  of  death,  and  executed  it,  yet  in  as 
much  as  the  proceeding  was  according  to  the  course  of  the  civil 
,  and  marine  laws,  and  not  according  to  the  common  law,  it 
worked  no  corruption  of  blood. 

Tho  their  jurisdiction  was  of  things  done  upon  the  high  sea, 
yet  they  might  hold  their  session  in  any  place  upon  land. 

And  altho  at  this  day  it  is  commonly  received,  that  the  courts 
of  the  common  law  have  no  jurisdiction  of  felonies  committed 
upon  the  high  sea,  yet  most  certainly  the  king's  bench  bad 
usually  cognizance  of  felonies  and  treasons  done  upon  the  nar- 
row seas,  tho  out  of  the  bodies  of  counties,  and  it  was 
r  13  ]  presented  and  tried  by  men  of  the  adjacent  counties. 
T.  18  E.  2.  Hot.  18.  Bex.  Ohuc.  Sr  Somers\  M.  26  E. 
8.  Rot.  51.  Norfolk.  T.  34  E.  1.  coram.  Rege.  Rot.  34.  Nor- 
folk.  T.  8  E.  2.  ibidem  Rot.  111.  3/.  16  E.  2.  Rot.  15.  M. 
19  E.  2.  Rot.  17.  Rex.  T.  25  E.  3.  Rot.  22.  Line.  M.  27  E.  3. 
Rot.  29.  Rex.{a)  8  E.  2.  Coron.  399.  40  Jlssiz.  25.    So  that  the 

(c)  The  casM  referred  to  here  by  lord  Hah^  is  prooft  of  the  antient  joriedktioo 
of  the  king*!  bench  hi  offeneee  done  upon  the  eeae,  were  at  follow: 

TVtii.  18  £.  9.  Rot.  18  Rix.  Several  perMni  of  BritUU  had  been  indicted  before 
the  admiral  of  the  king*i  flota,  **  per  inquititionem  de  mandate  regis  inde  factam, 
per  sacraroentum  martnariornm,  qii6d  vi  Sl  arrois,  &,  felonies  depredati  fuemnt 
navem  de  Flae^ntid  in  alto  mari,  inter  Lc  Ra9  saocti  Martini,  &,  OdpertC^d^ 
bonis  &,  merciiooniis,  dec**  The  indictment  was  returned  into  chancery,  and  a 
writ  inoed  to  the  sheriff  of  Olouce$ter$hire  to  attach  the  said  persons*  and  bring 
Ibem  eorsm  seipfo  and  the  mayor  o£  Bristol  Sf  omdUa  fuorolA,  to  do  justioe  to  tlM 
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eourt  of  king's  bench  had  certainly  a  concurrent  jnrisdiction 
with  the  admiralty,  in  cases  of  felonies  done  upon  the  narrow 
seas  or  coast,  though  it  were  high  seas,  because  within  the 
king's  realm  of  England. 

merchanU,  ■'■oper  reeaperatione  bonoram  ■ecnndam  legem  mercttoriam,  & 
oibilominus  malefactores,  praniictot  in  prison!  salvo  cnstodiri  facere,'*  till  the/ 
thoold  be  delifeted  by  coarse  of  law.  The  sheriff  neglecting  to  execute  effectoallj 
what  was  injoined  htm  by  the  said  writ,  a  second  writ  was  directed  to  the  mayor 
of  Britiol,  *'  Qttdd  prvmissa  omnia  &,  singnla  diligenter  6l  efficaoiter  faceret,  «c.** 
Ailerwards  proee$iui  totiui  negotii  prmdicti  was  brought  coram  rege^  by  which  it 
appears,  that  one  Cltment  Turtle  had  been  impleaded  before  the  said  mayor,  by 
the  roaster  of  tbe  ship,  dtc.  **QiM)d  habuit  ad  partem  suam  de  bonis  depnedatia  aid 
ralentiam  35.  injasi^  du^  Et  hoc  parati  lant  verificare  per  meroatores  &,  mari- 
nartoB  villa  predicts."  Turtle  pleaded  not  gailty.  and  wsi  acquitted  by  a  jury 
of  merchants  and  mariners;  the  which  jury  ex  officio  again  indicted  the  same  per- 
sons, who  had  before  been  indicted  **  coram  admirallo  flotn,  qu<)d  navem  pradie- 
tam  de  bonis,  &.c  felooicd  deprflsdarunt,**  and  thereupon  a  eapiao  issued  to  th« 
■beriff  to  bring  them  coram  Rege  ubieun^e^  Ac.  to  answer  for  the  said  crime,  ice, 

Mich,  36  E.  3.  Rot,  51.  tn  dor$o,  coram  Rege,  Norfolk,  John  Selondere  im- 
pleaded several  persons*  de  plaeito  tranogreetionU  per  hillam,  for  entering  his  ship 
$¥per  cooterum  marU  de  North*lenn*,  beating  and  wounding  him,  and  plundering 
the  ship,  quam  in  mari  pradicta  reliquerunt  in  deoperatam^  per  quod  iiavts  prm^ 
dicta  periit  omnino;  and  recover*d  360  marks  against  them,  for  the  damages  sot* 
tained  therebr. 

TVtn.  34  ^.  1.  Rot,  34.  coram  Rege,  Norfolk,  Several  merchants  of  Ltncotn  pnl 
on  board  a  ship  wool  and  other  commodities  for  Brabant^  to  the  value  of  896/.  lOt. 
The  ship  in  its  passage  was  entered  in  a  hostile  manner  in  the  port  of  GerJUi,  ia 
Zealand^  and  plundered  by  the  subjects  of  the  earl  ofHainault:  satisfaction  bad 
been  demanded  of  the  earl  for  this  depredation  in  vain ;  and  thereupon,  at  the  suit 
of  the  said  merchants  of  Lincoln^  a  writ  was  directed  to  the  bailiffs  of  Lynn  to 
ieiie  omnia  bona,  ifc,  of  the  merchants  of  HainauU,  and  keep  them  till  the  Ltn. 
eslii  merchants  had  received  satisfaction,  or  till  farther  order  should  be  taken 
therein.  To  this  writ  the  bailiffii  returned,  that  the  HainauU  merchants  had 
nuiU  bona  infra  baUivam  nam:  upon  this  a  Lincoln  merchant  came  into  chan- 
eery,  and  alledged,  that  seizure  had  been  made  of  goods  to  the  value  of  311.  ITt. 
by  the  said  bailiffs,  which  they  had  redelivered  to  the  HainauU  merchants  with- 
out warrant,  and  thereupon  a  second  writ  Issued  to  the  said  bailiffs,  ordering  them 
to  pay  inailoti  tbe  said  311. 17s.  to  the  Lincoln  merchants  in  part  of  their  loss,  or 
else  to  appear  coram  Rege  in  octabie  Trin.  ubUmnquCy  4r  iMerim  to  seize  omnte 
ieao,  Src.  of  the  Hainawt  merchants,  as  before.  It  appears  afterwards,  JficA. 
15  B.  3.  Rot,  143.  coram  Rege,  that  the  said  earl  of  HainauU  in  the  parliament, 
amna  4  E,  3.  acknowledged  himself  jirr  nuneioe  sifor,  to  be  indebted  to  the  Linealn 
merchants  in  the  sum  of  954/.  on  account  of  this  depredation;  70/.  of  which  was 
ailotled  to  Walter  U  Ken  one  of  them,  in  satisfaction  for  his  loss;  and  at  his  soil 
a  writ  was  directed  to  tlie  sheriff,  quod  Uvarifacoret  70  librae  de  (outs,  Stc,  of  the 
HainauU  merchants,  arrested  by  consent  of  the  said  earl  of  HainauU  at  xarmoulA, 
and  bring  the  money  into  chancery,  ad  eatiefadondum  prebditto  WaUero  le  Kent 
by  virtue  of  which  several  sums  of  money  were  paid  to  him,  in  parte  dobiU 
prmdietu 

Trin,  8  J?.  3.  111.  tn  doreo.  coram  Rege,  Kane'*,  A  mandate  itsoes  to  the  eon> 
•table  of  Doner,  and  warden  of  the  einqoe-ports,  to  take  into  custody  several  per* 
ftona,  for  entering  a  ship  from  Flandero  m  Sf  armtf,  laden  with  oloth  and  other 
fsods,  belonging  to  certain  merchants  of  Jpree,  **qnoB  pannos  abdoxerunt,  Sl  mer- 
eatores  ligaverunt,  &,  imprisonaverunt,  Slc,  ita  ondd  habeat  eoe  coram  rege  ad 
respondendum  prsfatis  roercatoribi|s  super  pnemissis,  du^'* 

Miek,  18  E,  3.  Rot,  35.  tn  doreo,  coram  Rege.  Lincoln*,  The  mayor  and  com. 
mooalty  of  Orymeoby  impleaded  eeveral  persons  *«pro  carcandis  dt  ditcareoodii 
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And  as  it  was  thus  in  the  king's  bench,  so  in  this  case 
special  commissions  to  hear  and  determine  offenses  upon  the 
coast)  secundum  legem  4*  consuetudinem  regni  Jinglixj  did 
often  issue. 

But  indeed  a  general  commission  of  oyer  and  terminer  of 
felonies  infra  comiiatem^  fyc.  did  not  extend  to  misdemeanors 
upon  the  sea-coast,  unless  in  those  creeks  and  rivers  and  arms 
of  the  sea,  that  were  within  the  body  of  the  county. 

So  that  even  in  these  cases  of  felonies  or  treasons  committed 

naribui  apnd  ViUam  de  CU^  infra  qaataor  leucas  villie  de  Orynuthy^  wherebj 
the  said  corporation  waa  endamaged,  and  loat  the  custom  doe  to  them  on  all  goods 
and  merchandise,  **  careata,  sea  discarcata,  infra  quinque  leacas  vills  de  Gryme$' 
6y,  in  auzilium  firme  sae  de  rege,'*  and  a  precept  issues  to  the  sheriff  to  attach, 
and  bring  them  coram  Rege^  to  answer  for  the  said  offisnaea. 

Mkh,  13  E.  3.  Roi.  17.  Rex.  The  king  signifies  by  writ  to  the  jostioea  of  hia 
bench,  that  precepts  had  issaed  to  several  sheriffs  to  attach  certain  persons,  *'  quo- 
mm  nomina  sob  pede  sigtUi  soi  eis  misit,  qai  durante  sufferentia  inter  subditoa 
regis  Anglim,  &,  comitis  Flandrut^  quandam  navero  de  Flandria  diversis  bonis 
&,  mercimoniis,  ad  ralorem  2000  roarcarum,  carcatam,  *infhi  aqnam  de  T^ne 
prope  J^nemuth,  ri  armaUk,  ceperunt,  Sl  bona  Sl  mercimonia  predicta,  Slc  inter 
■e  partiti  fuerunt"  In  consequence  of  which  process  it  appears,  Rot,  18.  ibidem^ 
that  aeveral  persons  were  brought  coram  Rege  by  the  sheriff  ot  Northumiterland ; 
where  they  were  impleaded  by  the  king's  attorney  for  having  part  of  the  said 
goods,  **  Et  dicunt  qu6d  nihil  ceperunt,  £c  E!t  de  hoc  ponunt  se  super  patriam.*' 
Upon  which  the  king*s  attorney  joined  issue  with  them,  and  the  court  bailed  them 
de  die  in  ditm^  quoeque^  dfc, 

7Hn.  35  E.  3.  Roi.  33.  Lincoln  Rex,  WiUiam  Coupeman  and  Rofrerf  FU*.  Wil- 
liam had  been  indicted,  **  coram  viceoomite  Sl  custodibus  pacis  in  comitatu  Idnc' 
Qo6d  felonice  depnedaverunt  Johannem  Gryme  de  Kirkehy,  in  mart  apud  Freeton' 
bord;  et  qu6d  de  Freston^bord  porrezerunt  supra  roarem  versus  partes  boreales,  & 
in  alto  mari  depnedaverunt,  &,  demerserunt  octo  batellas  piscatorum,  Sl  sex  homi- 
nes in  predictus  batellis  czistentes,  feloniod  interiecerunt."  The  indictments  were 
■ent  into  the  king's  bench,  and  thereupon  the  said  WiUiam  and  Robert  were 
brought  **  coram  Rege  apud  Ayleebury,  ad  respondendum,  6lc*'  But  it  appear, 
ing  &ut  both  of  them  had  been  tried  upon  the  said  indictments  before  the  justices 
of  gaoUdelivery  at  Lincoln,  and  acquitted;  ** Consideratum  est  qudd  iidom  RtAeT' 
firs  et  Willielmuo  eant  inde  quieti.** 

MUh,  37  E,  3.  Rot,  39.  Rex.  London,  Henry  Piekard,  coroner  of  London,  de. 
livered  with  his  own  hand  coram  Rege,  quoodam  cognitioneo  comm  ipoo  factao  in 
the  Tower  of  London  by  several  persons,  who  confessed  that  they  had  feloniously 
entered  a  ahip  near  Feveroham,  thrown  the  men  on  board  it  into  the  sea,  plun- 
dered it,  and  then  sunk  it ;  that  they  afterwards  went  from  Waxeryngg  uoque 
apudfoolongg  de  TVnel,  and  feloniously  entered  another  ship  there,  stripped  it  of 
what  ^oods  were  on  board,  killed  all  that  were  in  it  except  two  women,  and  flung 
them  into  the  sea;  ■'Et  qu6d  fomicaverunt  cum  duabus  mulieribus  pradictis, 
quas  quidem  post  tree  dies  elapsos  felonies  interfecerunt**  Upon  this  four  of  the 
said  criminals  were  immediately  brought  coram  Rege,  and  being  asked  severally, 
why  judgment  should  not  pass  upon  them,  **juxta  cognitiones  suas  prsdictas, 
s nihil  dicunt  Ide6  oonsideratum  est,  qii^  trahantur,  &.  suspendantur,**  As  to  two 
others,  **quia  curia  nondum  advisatur  de  procedendo  ad  judicium  super  eis,** 
tbey  were  committed  to  the  marahal,  and  afterwards  removed  to  Newgate  by  the 
king's  writ,  being  appealed,  **  coram  Vic*  St>  Coron'  Civitatis  London,  by  Allan  de 
Crendon,  de  morte  Tkomei  de  Crendon  fratris  sui,  apud  le  forlonges  in  mari  juxta 
insalam  de  Teneto  in  com'  J&nc'  feloniod  interfbcti,  super  appello  pradicto,  m* 
raodiim  legem  &  oootuetiuUiiem  regni  AngUm^  respooaurl'* 
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upon  the  sea-coast  in  the  narro\r  seas,  the  king's  bench  or 
special  commissions  of  oytr  and  terminer  secundum  legem  ^ 
eonsuetudinem  regni  ^ngliaej  had  a  concurrent  jurisdiction 
with  the  Q^urt  of  admiralty. 

But  this  jurisdiction  of  the  common  law  courts  in  cases  of 
felonies  and  treasons,  and  other  crimes  committed  upon  the 
sea-coast,  was  interrupted  by  a  special  order  of  the  king  and 
his  council,  C/aus.  35  E.  3.  m.  28.  dorao,  and  by  a  Supersedeas 
that  issued  shortly  after;  and  since  38  E.  3. 1  have  not  observed, 
that  the  king's  bench,  or  courts  of  the  common  law  have  pro- 
ceeded  criminally  in  cases  of  crimes  of  this  nature  committed 
upon  the  high  sea. 

But  if  any  felony  or  treason  was  committed  within  any 
creek  or  arm  of  the  sea,  which  was  within  the  body  of  a  county^ 
the  courts  of  the  common  law  only  had  jurisdiction  in  such 
cases,  and  the  admiral  had  no  jurisdiction  at  the  common  law 
in  such  cases. 

And  thus  far  touching  the  jurisdiction  of  the  ad-  [  16  ] 
miral  or  maritime  court  at  common  law. 

2.  But  by  the  statute  of  15  R.  2.  cap.  3.  of  the  death  of  a 
man,  or  maihem  in  great  ships  hovering  in  the  main  stream  of 
great  rivers  below  the  bridges  (for  so  is  the  record,  and  not 
below  the  points)  nigh  to  the  sea,  the  admiral  shall  have 
jurisdiction. 

This  first  gave  the  admiral  jurisdiction  in  any  river  or  creek 
within  the  body  of  the  county,  which  only  extends  to  the  death 
of  a  man  and  maihem. 

But  yet  observe,  this  is  not  exclusive  of  the  courts  of  com- 
mon law;  and  therefore  the  king's  bench,  or  the  general  com- 
mission of  oyer  and  terminer  to  hear  and  determine  felonies, 
^c.  in  the  county,  have  herein  a  concurrent  jurisdiction  with 
the  court  of  admiralty. 

And  as  well  the  coroner  of  the  county,  as  of  the  admiral, 
may  take  inquisitions  upon  such  deaths  happening  in  great 
rivers,  namely,  arms  of  the  sea,  that  flow  and  reflow  beneath 
the  first  bridges.  8  E.  2.  Coron.  399. 

Only  these  things  are  observable.  1.  That  it  extends  only 
to  rivers,  that  are  arms  of  the  sea,  namely,  that  flow  and  re- 
flow,  and  bear  great  ships.  2.  It  seems  to  extend  only  to  such 
deaths  as  happen  in  those  great  ships,  not  in  small  vessels. 
3.  That  by  that  statute  this  jurisdiction  is  annexed  to  the  court 
of  admiralty,  and  consequently  they  may  proceed  therein  by 
proofs,  according  to  the  course  of  the  marine  law,  and  hold 
their  session  where  they  please,  tho  they  did  often,  even  before 
the  statute  of  28  H.  8.  proceed  by  commission  under  the  great 
seal,  and  by  inquisition. 
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3.  By  the  statute  of  28  H.  8.  cap.  15.  the  course  of  proceed- 
ing in  criminal  causes  is  settled  in  a  different  method,  in  which 
these  things  are  observable,  mz.  1.  The  things  to  which  it 
extends,  treasons j  felonies^  robberies,  murders,  and  confedtr 
raeies.  2.  Where  committed,  viz.  in  and  upon  the  sea,  or  in 
any  other  haven,  creek,  river,  or  place,  where  the  admiral 
hath,  or  pretends  to  have  power,  authority,  or  jurisdiction: 
This  seems  to  me  to  extend  to  great  rivers,  where  the 
[  17  ]  sea  flows  and  reflows  below  the  first  bridges,  and  also 
in  creeks  of  the  sea  at  full  water,  where  the  sea  flows 
and  reflows,  and  upon  high  water  upon  the  shore,  tho  these 
possibly  be  within  the  body  of  the  county,  for  there,  at  least 
by  the  statute  of  15  A.  2.  they  have  a  jurisdiction,  and  thus 
accordingly  it  hath  been  constantly  used  in  all  times,  even 
when  judges  of  the  common  law  have  been  named  and  sat  in 
their  commission;  but  we  are  not  to  extend  the  words  {pre- 
tend to  have)  to  such  a  pretense  as  is  without  any  right  at  all, 
and  therefore,  altho  the  admiral  pretends  to  have  jurisdiction 
upon  the  shore,  when  the  v^aler  is  reflowed,  yet  he  hath  no 
cognizance  of  a  felony  committed  there;  and  therefore  it  was 
resolved,  25  Eliz.  Laeie^s  case.  That  if  a  man  be  stricken  upon 
the  high  sea,  and  die  upon  the  shore,  after  the  reflux  of  the 
water,  the  admiral  by  virtue  of  this  commission  hath  no  cog- 
nizance of  that  felony.  2  Co.  Rep.  /.  93.  a.  Bingham's  case^ 
5  Co.  Rep.f.  107.  a.  Constable^ s  case,  Co.  P.  C.  cap.  7.  p.  48. 
but  of  this  hereafter.[l]  3.  The  commission  must  be  directed 
to  the  lord  admiral  or  his  lieutenant,  and  three  or  four  others. 
4.  The  proceeding  and  trial  is  to  be  according  to  the  course  of 
the  common  law,  as  if  the  offense  were  committed  at  land 
within  the  realm.  5.  Their  session  is  to  be  in  such  places  and 
counties  as  shall  be  appointed  by  the  king's  commission;  no 
challenge  for  default  of  hundreders.  6.  The  offender  excluded 
from  clergy,  but  quare,  whether  the  statute  of  1  E.  6.  cap.  12. 

[1]  In  a  OBM  at  the  admiralty  MMions  of  a  marder  committed  in  a  ship  in  a 
part  of  Milford  Haven  never  known  to  be  dry  except  at  the  very  lowest  tide, 
and  which  waa  about  three  miles  over,  about  seven  or  eight  mUes  from  the 
mouth  of  the  river  or  open  sea  and  about  sixteen  miles  below  any  bridges  over 
the  river,  a  question  was  made  whether  the  place  where  the  murder  was  oom* 
nitted  was  to  be  considered  as  wiihin  the  limits  to  which  commissions  granted 
under  stal.  28  Hen.  VI IL  cA.  15  do  by  law  extend.  Upon  reference  to  the 
judges  they  were  unanimously  of  opinion  that  the  trial  was  properly  had ;  and 
It  is  said,  that  during  the  discussion  of  the  point  Lord  Hale*s  construction  of 
this  act  was  much  preferred  to  the  doctrine  of  Lord  Coke,  3  In»U  111.  4  JnaU 
134;  and  that  most,  if  not  all,  of  the  judges  seemed  to  think  that  the  comrooa 
Uw  has  a  concurrent  jurisdiction  with  the  admiralty  in  this  haven  and  in  all 
other  havens,  creeks  and  rivers  in  tho  realm  of  this  nature,  although  in  the  body 
ef  a  county.  Bruet'$  case,  9  Uaeh^  C.  C.  1093;  1  Ea9t,  P.  C.  368;  Rum.  A  R, 
C.  C.  243,  S.C. 
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does  not  restore  it  even  in  this  case,  as  some  of  the  judges  in 
^Alexander  Paulier's  case(rf)  held  ?    Bat  my  lord  CpkCy  P.  C. 
cap.  49.  saith  piracy  is  excluded  from  clergy:    Jt  seems  to  me, 
that  as  to  all  offenses  but  treason,  and  piracy,  and  murder,  the 
offender  is  to  have  his  clergy  by  the  statute  of  1  E.  6.  cap.  12. 
7.  The  hearing  and  determining  being  directed  to  be  accord* 
ing  to  the  course  of  the  common  law,  if  the  prisoner  stands 
mute,  he  shall  have  peine  fort  4*  dure.     Co.  P.  C.  cap.  49. 
p.  114.      8.  This  statute  is  not  repealed  by  the  statute  of 
35  H.  8.  cap.  0.  nor  by  the  statute  of  1  ^  2  P.  ^  M  cap.  10. 
9.  An  accessary  cannot  be  punished  by  this  act,  but 
may  be  punished  by  the  admiral  according  to  the  [  18  ] 
marine  or  civil  law.     10.  An  attainder  upon  this  act 
worketh  no  corruption  of  blood. 
Thus  far  in  general  of  this  commission;  only  I  shall  add, 

1.  That  touching  piracy  upon  the  sea  at  this  day,  it  is  com* 
monly  taken  the  common  law  hath  no  concurrent  jurisdiction; 
and  therefore  if  an  accessary  be  at  land  to  a  piracy  at  sea,  the 
commissioners  upon  this  statute  cannot  try  it  because  done  at 
not  made  felony,  whereof  the  common  law  can  take  notice ; 
land,  and  besides  the  statute  extends  only  to  principals.  Co. 
P.  C.  p.  112.  nor  can  the  common  law  try  it,  because  piracy  is 
Again,  if  w9.  commit  a  robbery  at  sea,  and  brings  the  goods  to 
land  within  the  body  of  a  county,  this  is  not  felony  triable  by 
the  common  law,  because  the  common  law  takes  no  notice  of 
the  original  fact.  Co.  P.  C.  p.  113.  Butler^ a  case  cited  28 
Eliz. 

2.  That  touching  treason  or  felony  committed  upon  the  high 
sea,  as  the  law  now  stands,  it  is  not  determinable  by  the  com* 
mon  law  courts,  but  only  upon  this  statute. 

3.  But  if  a  felony  be  committed  in  a  navigable  arm  of  the 
sea,  the  common  law  hath  a  concurrent  jurisdiction. 

But  note  well,  that  besides  this  commission  founded  upon  the 
statute  of  28  H.  8.  which  extendeth  only  to  treason,  murder, 
robbery,  and  confederacies,[2]  there  is,  and  for  above  these 

(<2)  11C«.31.6. 


[2]  The  jiirbdiction  for  tho  trial  of  offences  under  the  sUtate  of  28  Hen.  VIIL 
c&.  15.  only  extended  to  tlie  offences  therein  named,  etz.  treasons,  felonies,  rob- 
beries, murders  and  confederacies  and  did  not  ^?e  conasance  of  any  felony  not 
a  felony  at  land  nor  to  any  new  creaied  felony,  created  by  ststute  since  the 
pasMge  of  that  act.  4  BUckt.  Comnu.  269.  To  remedy  this  the  sUt  39  (?eo.  III. 
ek.  37.  enacts  **  that  all  offences  committed  on  the  high  seas  oot  of  the  body  of 
any  county  shall  be  ofibnces  of  the  same  nature  and  liabte  to  the  same  punish- 
ments as  if  they  had  been  committed  on  shore  and  shall  be  inquired  of,  heard^ 
tried  and  adjud^d  as  offences  under  the  sUt  28  Hen,  Vlll.  eh,  15.  *' 

All  offences  committed  on  the  seas  are  tried  before  commissioners  nominatad 
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hundred  years  last  past  there  hath  been  in  the  same  commis- 
sion, a  common  law  commission  of  oyer  and  ierminery  and  also 
a  commission  of  the  peace  and  gaol-delivery  for  all  offenses 
against  any  penal  laws  super  marej  vel  if\fra  Jluxum  maris 
ad  pleniiudinem  maris;  and  also  of  all  treasons,  murders, 
felonies,  fyc.  super  mari  vel  aiiquo  rivo,  portQ,  aquS  duici,  crecS, 
seu  infra  fluxum  maris  ad  plenitudinem  maris,  i  quibuscunque 
primis  pontibus  versus  mare  &  super  littus  maris,  fyc.  secundum 
stylum  &  consuetudinem  regni  ^nglix  &  curiae  admiralitatis, 
and  limits  the  county  of  their  session  and  inquiry.  This  may 
be  seen  at  large  in  25  Eliz.  in  Lacie^s  case.(«) 

But  then  for  so  much  as  lies  within  the  body  of  any  county, 
their  commission  is  a  commission  of  (he  peace,  gaol- 
[  19  ]  delivery,  and  oyer  and  ierminerj  and  consequently 
plain  commissions  at  common  law,  and  their  sessions 
ought  to  be  within  the  county  where  the  fact  inquirable  is  to 
be  inquired,  because  it  is  but  a  special  commission  at  common 
law. 

The  case  of  Lacy  was  thus : 

Die  Lunae  in  quartd  sepiimand  Quadragesima  23  Eliz.  at 
the  castle  of  Yorkj  there  was  a  general  session  by  commission 
of  gaol-delivery  and  oyer  and  terminer  for  the  county  of  York 
directed  to  baron  Chuie  and  others. 

At  this  session  •Ambrose  Lacy  and  others  were  indicted  of 
the  murder  of  Richard  Peacocky  supposing  the  stroke  given 

5  August  22  Eliz.  and  the  death  6  Jiugust  22  Eliz.  both  sup- 
posed to  be  at  Scarborough^  in  commiiaiH  Eboracensi, 

This  indictment  was  delivered  into  the  king's  bench  in 
mense  Mariii  following,  and  Lacy  appearing  in  the  king's 
bench  was  thereupon  arraigned:  he  pleaded  that  the  place, 
where  Richard  was  stricken  and  after  died,  was  called  Scar- 
borough-sands,  and  that  it  is  and  at  the  time  of  the  stroke  & 
continue  postea  fuit  locus  infra  fluxum  &  refluxum  maris  infra 
plenitudinem  ejus  in  Scarborough  praedict,  &  parcella  portQs  de 
Scarborough,  and  that  within  that  place  the  admirals  28  H.  8. 

6  semper  tarn  antea,  quam  postea  habebant  &  praetendebant 
habere  jurisdictionem;  then  shews  the  letters  patents  of  oyer 
and  terminer  to  barou  Chuie  and  others  within  the  counties  of 

(e)  1  LeotL  270. 

bj  the  Lord  Chmncellor,  the  indictment  being  first  found  by  a  grand  jary  of  tweWe 
men  and  ailerwards  tried  by  another  jury,  as  at  common  law ;  the  coar»e  of 
proceedings  being  according  to  the  law  of  the  land.  Among  the  commissioners 
are  always  the  deputy  of  the  admiral  or  the  judge  of  the  admiralty  and  two  or 
more  of  the  common  law  judges.   4  Blacks,  269. 

The  practice  and  proceedings  in  the  Court  of  Admiralty  are  now  chiefly  tegUf 
lated  by  HaU.  3^A  Vict, chap$.  65  and  66. 
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York,  S^.  according  to  the  usual  form,  which  was  delivered  Xo 
baron  Chute  and  the  rest  18  Feb.  23  Eliz. 

That  afterwards  25  Feb.  23  Eliz.  the  commission  upon  the 
statute  of  28  H.  8.  including  also  the  commission  of  gaol-deli- 
very, oyer  and  terminer^  and  the  peace,  at  supra,  issued  to  the 
earl  of  Lincoln^  lord  admiral,  and  divers  others,  4'C.  to  inqutre, 
hear  and  determine,  and  deliver  the  gaol  of  all  murders  tJLm 
super  mare  vel  aliquo  rivo,  portQ,  aquft  dulci,  erect,  seu  loco 
quocunque  infra  fluxum  maris  ad  plenitudinem  JLquibuscunque 
primis  pontibus  versus  mare,  quim  super  littus  maris  &  alibi 
ubicunque  infra  jurisdictionem  nostram  maritimam  &  jurisdic- 
tionem  curiae  admiralitttis,  fyc. 

That  this  commission  was  delivered  to  the  lord  admiral,  ^c. 
26  Feb.  13  Eiiz. 

That  afterward  and  before  the  inquisition  before 
baron  Chute,  ^'C.  the  lord  admiral  gave  notice  to  the  [  20  ] 
said  baron  Chute  of  that  commission. 

And  that  after  that  notice,  viz.  6  Martii  in  quartd  septima* 
nd  Quadragesimsa  this  inquisition  was  taken  before  baron 
Chute,  fyc.  upon  which  he  is  now  arraigned. 

Then  he  shews,  that  2  Martii  23  Eliz.  the  lord  admiral,  ^c. 
issued  their  precept  to  the  sheriff  of  York  by  virtue  of  the  second 
commission,  and  thereupon  an  indictment  was  found  that  ^n^ 
brose  Laeey  killed  Peacock  se  defendendo,  and  set  forth  the 
special  manner,  and  avers  that  it  is  the  same  death,  and  that 
the  locus,  in  quo  the  stroke  was  given,*  was  called  Scarborough- 
sands  h\fra  Jluxum  ^  rejluxum  maris  ad  plenitudinem  gus, 
^  parcel/a  portHs  de  Scarborough;  and  that  the  admiral  28  H. 
8.  ac  continui  postea  4*  antea  habebat  vel  preiendebat  habere 
jurisdictionem f  4*  ^'^  ^'^<^  quod  inquisitio  coram  baron  Chute 
fuit  void. 

The  king's  attorney  demurred,  and  Mich.  26  Eliz.  judgment 
was  given,  quod  eat  sine  die. 

Which  judgment  doth  not  at  all  enforce,  that  the  admiral  had 
jurisdiction  by  the  statute  of  28  H.  8.  in  this  case,  where  a 
murder  was  committed  in  a  port,  or  a  stroke  given  at  high  sea, 
and  a  death  upon  the  sands ;  but  only  this  second  commission 
extending  so  large,  namely  upon  the  sea-shore  and  in  the  ports, 
did  for  so  much  repeal  the  former  commission  in  the  county  at 
large ;  for  that  second  commission  was  in  part  a  common  law 
commission,  as  hath  been  said. 

*  And  therefore  I  take  it  to  be  true,  that  if  a  man  be  stricken 
upon  the  shore  at  full  sea,  and  die  upon  the  shore  at  low  water, 
this  is  not  within  the  statute  of  28  H.  8.  nor  within  a  general 
commission  of  oyer  and  terminer  in  the  county,  but  yet  I  do 
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not  think  it  is  to  be  determined  by  the  constable  and  marshal, 
as  my  lord  Coke^  ubi  auproj  intimates,  but  it  may  be  determined 
in  the  king's  bench  sitting  in  the  county,  where  the  party  died, 
or  by  a  special  commission  of  oyer  and  terminer. 

III.  The  third  kind  of  special  commission  is,  that 
[  &1  ]  which  is  limited  to  particular  places,  that  are  not 
counties:  Such  are  the  commissions  of  oyer  and  ter- 
miner^ and  likewise  of  gaol-delivery,  or  the  peace  limited  and 
granted  within  certain  corporations  or  boroughs ;  nay,  I  think 
it  may  be  granted  to  particular  rivers,  tho  they  extend  to  sev- 
eral counties,  but  then  every  county  must  have  a  particular 
session  of  its  own,  for  so  much  of  the  river  as  is  within  the  pre- 
cinct of  that  county. 

If  the  king  issues  a  commission  of  operand  /ermmer  or  gaol- 
delivery  to  any  city  or  town  not  being  a  county,  if  a  general 
commission  afterwards  issues  for  the  whole  county,  this  second 
commission  after  notice  or  a  session  by  virtue  thereof  deter- 
mined and  superseded  the  special  commission;  but  this  is  reme- 
died by  the  statute  of  2  ^  3  P.  4*  M.  cap.  18.  whereby  it  is 
enacted,  that  such  a  special  commission  shall  not  be  determined 
by  the  granting  or  sitting  of  a  general  commission  in  the  county 
at  large. 

IV.  Special  commissions  of  oyer  and  terminer  may  be  made 
for  some  special  offenses:  And  such  were  antiently  very  usual, 
as  touching  labourers,  weights  and  measures,  and  the  like;  for 
as  a  general  commission  may  be  to  hear  and  determine  all 
offenses,  so  it  may  be  for  particular  offenses. 

V.  Special  commissions  to  hear  and  not  to  determine  offenses: 
Tho  by  force  of  some  particular  statutes  such  commissions  of 
inquiry  may  issue,  as  upon  the  statute  of  23  H.  6.  cap.  10.  of 
sheriffs  and  some  others,  yet  regularly  as  to  matters  of  misde- 
meanor, especially  such  as  are  capital,  as  felony  or  treason,  no 
such  commission  of  inquiry  only  is  warrantable:  Fide  T.  5  Jac. 
12  Co.  Sep.  p.  31. 

VI.  A  commission  to  determine  and  not  to  inquire:  Regular- 
ly in  all  comxmssions  ad  audiendum  4*  terminandum  the  com- 
missioners ought  to  proceed  upon  indictments  before  themselves; 
de  quo  infra. 

But  it  hath  been  not  unusual  in  cases,  especially  of  treason, 
that  where  an  indictment  is  taken  before  justices  of  oyer  and 
terminer  for  an  offense  committed  in  the  proper  county,  a 
special  commission  may  issue  to  determine  that  in- 
[  22  ]  dictment  in  another  county,  but  then  upon  not  guilty 
pleaded  the  same  must  be  tried  before  these  second 
commissioners,  by  men  of  the  county  where  the  offense  was 
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committed:  Vide  Co,  P.  C.  p.  27.  Plowd,  Com.  390.  Casus 
com*  Lfeicester  and  SomervilPs  case,  Sfc.{f) 

I  shall  not  instance  farther  touching  special  commissions: 
Some  acts  of  parliament  have  directed  commissions  of  thi^ 
nature,  as  upon  the  statute  for  treasons  and  felonies  committed 
in  another  county  by  the  statute  of  33  H.  8.  cap.  S3,  (which, 
tho  repeald  as  to  treasons  by  \  fy  2  P.  i^  M.  cap.  10.  yet 
stands  as  to  murders,  and  vide  Crompt  foL  22.  a.  Grevi/t 
ezamind  before  the  council  wa^  arraigned  for  murder  in 
another  county  upon  this  statute,(*)  and  standing  mute  waa 
pressed,)  and  upon  the  statute  of  35  H.  8.  cap.  2.  of  foreign 
treasons. 

Et  haec  dicta  sunt  de  special  commissions  d*  oyer  and  ter- 
miner.lS] 

(J)  1  Aad.  107.  (•)  TbU  cue  was  M  31.  Elix. 


[3]  The  Cmuiiimimu  •/  ike  UnUtd  Simtet,  Art.  III.  Sect.  3,  provide!,  that  th« 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and 
maritime  jarisdiction. 

7^  JmdieUryAei  of  Seft,  24, 1769,  provides: 

Sect.  9.  The  District  Cknirts  shall  have,  ezclasivelj  of  the  courts  of  the  several 
States,  cogniiance  of  all  crimes  and  offences  that  shall  be  cognizable  ander  the 
aothority  of  the  United  States,  committed  within  their  respective  dfkricts,  or 
upon  the  high  seas;  where  no  other  ponishment  than  whipping,  not  exceeding 
thirty  stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of  imprison- 
ment  not  exceeding  six  months,  is  to  be  inflicted. 

SicL  11.  The  Circoit  Conrts  shall  have  exclusive  cognizance  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United  States,  except  where  this 
act  otherwise  provides,  or  the  laws  of  the  United  States  shall  otherwise  direct; 
and  concurrent  jurisdiction  with  the  District  Courts  of  the  crimes  and  offences 
cognizable  therein. 

It  has  been  supposed  that  the  Federal  Courts  might,  without  any  statute  and 
under  this  general  delegation  of  admiralty  powers,  have  exercised  criminal  juris- 
diction over  maritime  crimes  and  oilcnoes.  U.  S.  v.  Coolidge,  1  OalL  488;  and 
see  Dr.  Lome  v.  Bait,  3  OaU. 

In  Cmjield  v.  C&ryell,  3  W.  C.  C.  Repe.  262,  it  was  contended  in  argument 
that  the  offence  of  taking  oysters  out  of  season,  and  with  destructive  instru- 
ments,  having  been  anciently  considered  as  within  the  cognizance  of  the  ad- 
miralty and  maritime  jurisdiction,  it  was  repugnant  to  the  provision  of  the 
Constitution  of  the  United  States  that  a  State  should  enact  penal  laws  for  the 
punishment  of  such  offence.  But  Judge  Washington  held,  that  however  it 
might  be  at  common  law,  the  United  States*  Courts,  without  further  legisla- 
tion by  Congress,  had  no  cognizance  of  such  offences;  he  says:  **As  to  the 
ancient  criminal  jurisdiction  of  the  admiralty  in  cases  of  misdemeanors  gene- 
rally, committed  on  the  sea,  or  on  waters  out  of  the  body  of  any  county ;  we 
have  very  respectable  authority  for  believing  that  it  was  not  exercised,  even  if  it 
existed,  at  the  period  when  the  Constitution  of  the  United  States  was  formed, 
and  if  so,  it  would  seem  to  follow  that  to  the  exercise  of  jurisdiction  over  such 
offences;,  mnoe  act  of  the  national  Legislature  to  punish  them  as  offences  against 
the  Unitad  States  is  necessary.  We  find  from  the  opinions  of  learned  and  emi- 
oeot  coonsel  who  were  consulted  on  the  subject,  that  misdemeanors  committed 
upon  the  sea,  had  never  been  construed  as  being  embraced  by  the  statute 
96  i^bb  VIII*  cA.  15,  and  that  the  criminal  jurisdiction  of  the  admiralty,  except 
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ai  exercised  under  that  atatute,  had  become  obsolete,  so  that  without  an  aet  of 
Parliament,  they  could  not  be  prosecuted  at  all"  3  Bro,  C,  4r  A,  Law,  Apptn* 
dix,  519. 

It  seems  now  to  be  settled,  that  the  Federal  Courts,  as  courts  of  admiralty,  are 
to  exercise  such  criminal  jurisdiction  as  is  conferred  upon  them  expressly  by  acts 
of  Congress,  and  that  they  arc  not  to  exercise  any  other.  The  United  States' 
Courts  have  no  unwritten  criminal  code  to  which  resort  can  be  had  as  a  source 
of  jurisdiction.  They  have  none  but  what  is  conferred  by  Congress,  and  this 
principle  extends  as  well  to  admiralty  and  maritime  as  to  common  law  offences. 
4KenV9  Comma.  364. 

T%e  Act  of  Congre$9  of  April  30,  1790,  chap.  9,  proTides: 

Sect.  8.  If  any  person  or  persons  shall  commit  upon  the  high  seas,  or  in  any 
river,  haven,  basin  or  bay,  out  of  the  jurisdiction  of  any  particular  State,  murder 
or  robbery,  or  any  other  offence,  which,  if  committed  within  the  body  of  a 
oounty,  would  by  the  laws  of  the  United  States  be  punishable  with  death ;  or  if 
any  captain  or  mariner  of  any  ship  or  other  vessel,  shall  piratically  and  felo- 
niously run  away  with  such  ship  or  vessel,  or  any  goods  or  merchandize  to  the 
value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntarily  to  any  pirate;  or 
if  any  seaman  shall  lay  violent  hands  upon  his  commander,  thereby  to  hinder 
and  prevent  his  fighting  in  defence  of  his  ship  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship;  every  such  offender  shall  be  deemed,  taken,  and 
adjudged  to  be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suffer 
death;  and  the  trial  of  crimes  committed  on  the  high  seas,  or  in  any  place  not  of 
the  jurisdiction  of  any  particular  State,  shall  be  in  the  district  where  the  offender 
is  apprehended,  or  into  which  he  may  first  be  brought. 

Sect.  9.  If  any  citizen  shall  commit  any  piracy  or  robbery  aforesaid,  or  any 
act  of  hostility  against  the  United  States,  or  any  citizen  thereof,  upon  the  high 
sea,  under  colour  of  any  commission  from  any  foreign  prince,  or  state,  or  on  pre- 
tence of  Mithority  from  any  person,  such  offender  shall,  notwithstanding  the  pre- 
tence of  any  such  authority,  be  deemed,  adjudged,  and  taken  to  be  a  pirate,  felon, 
and  robber,  and  on  being  thereof  convicted,  shall  suffer  death.  ( U,  S,  v.  Palmer, 
3  Wheat.  610;  U,  S.  v.  Klintock,  5  Wheat  144;  U.  S.  v.  Smith,  5  WheiL  153; 
U.  S.  V.  Furlong,  5  WhfaU  184;  U,  &  v.  Holmee,  5  Wheat.  412;  1  Gall.  347; 
U.  S,  V.  Ro$$,  1  OalL  634;  U,  S.  v.  Keple,  1  Bald.  15;  U.  S,  v.  OUbert,  2  Sumu. 
19;  U.  S,  V.  WUtberger,  5  Wheat.  76.) 

Sect.  1 0.  Every  person  who  shall,  either  upon  the  land  or  the  seas,  knowingly 
and  wittingly  aid  and  assist,  procure,  command,  counsel,  or  advise  any  person  or 
persons,  to  do  or  commit  anr  murder  or  robbery,  or  other  piracy  aforesaid,  upon 
the  seas,  which  shall  affect  the  life  of  such  person,  and  such  person  or  persons 
shall  thereupon  do  or  commit  any  such  piracy  or  robbery,  then  all  and  everv 
such  person  so  as  aforesaid  aiding,  assisting,  procuring,  commanding,  counsel- 
ling, or  advising  the  same,  either  upon  the  land  or  the  sea,  shall  be,  and  they 
are  hereby  dedared,  deemed,  and  adjudged  to  be  accessary  to  such  piracies 
before  the  fact,  and  every  such  person  being  thereof  convicted,  shall  suffer  death. 

Sect.  11.  After  any  murder,  felony,  robbery,  or  other  piracy  whatsoever  afore- 
said, is,  or  shall  be  committed  by  any  pirate  or  robber,  every  person  who  knowing 
that  such  pirate  or  robber  has  done  or  committed  any  such  piracy  or  robbery, 
shall,  on  the  land  or  at  sea,  receive,  entertain,  or  conceal  any  such  pirate  or  rub- 
ber, or  receive  or  take  into  his  custody  any  ship,  vessel,  goods,  or  chattels  which 
have  been  by  any  such  pirate  or  robber  piratically  and  feloniously  taken,  shall  be, 
and  are  hereby  declared,  deemed,  and  adjudged  to  be  accessary  to  such  piracy 
and  robbery  idler  the  fact,  and  on  conviction  thereof  shall  be  imprisoned  nut  ex- 
ceeding three  years,  and  fined  not  exceeding  five  hundred  dollars.  (IT.  &  v. 
Howard/S  W.C.C.  340,) 

Sect.  12.  If  any  seaman  or  other  person  shall  commit  manslaughter  upon  the  high 
■cas,  or  confederate,  or  attempt,  or  endeavour  to  corrupt  any  commander,  master, 
officer,  or  mariner  to  yield  up  or  to  run  away  with  any  ship  or  vessel,  or  with  any 
goods,  wares,  or  merchandize,  or  to  turn  pirate,  or  to  go  over  to  or  confederate 
with  pirates,  or  in  any  wise  trade  with  i^iy  pirate  knowing  him  to  be  such,  or 
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■hall  fbmish  soch  pirate  with  any  ammunition,  stores,  or  provinons  of  any  kind, 
or  shall  fit  out  any  ?e8sel  knowingly  and  with  a  design  to  trade  with  or  supply 
or  correspond  with  any  pirate  or  robber  upon  the  seas;  or  if  any  person  or  per- 
sons sJiaU  any  ways  consult,  combine,  confederate,  or  correspond  with  any  pirate 
or  robber  on  the  seas,  knowing  him  to  be  guilty  of  any  such  piracy  or  robbery ; 
or  if  any  seaman  shall  confine  the  master  of  any  ship  or  other  vessel,  or  en- 
deavour to  make  a  revolt  in  such  ship;  such  person  or  persons  so  offending,  and 
being  thereof  convicted,  shall  be  imprisoned  not  exceeding  three  years,  and  fined 
not  exceeding  one  thousand  dollars.  (U.  S,  v.  Kelley^  11  Wheat,  417;  U.  8.  v. 
Hemmtr,  4  Maton^  105;  U,  S,  v.  Keefe,  3  Ma$on,  475;  5  JIfason,  460;  U.  S.  y. 
Smith,  1  Mamm,  147;  U.  S.  v.  HamiUon,  I  JMoson,  443;  U.  S.  v.  KeUey, 
4  W.  C.  C.  528.) 

Sect,  13.  If  any  person  or  persons  within  any  of  the  places  upon  the  land 
under  the  sole  and  exclusive  jurisdiction  of  the.United  States,  or  upon  the  high 
seas,  in  any  vessel  belonging  to  the  United  States,  or  to  any  citizen  or  citizens 
thereof,  on  purpose  and  of  malice  aforethought,  shall  unlawfully  cut  off  the  ear 
or  ears,  or  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  tho 
nose  or  a  lip,  or  cut  off  or  disable  any  limb  or  member  of  any  person,  with  in- 
tention in  so  doing  to  maim  or  disfigure  such  person  in  any  the  manners  before- 
mentioned,  then  and  in  every  such  case  the  person  or  persons  so  offending,  their 
counsellors,  aiders  and  abettors,  (knowing  of  and  privy  to  the  offense  aforesaid,) 
shall,  on  conviction,  be  imprisoned  not  exceeding  seven  years,  and  fined  not  ex. 
Deeding  one  thousand  dollars. 

Sect.  1 6.  If  any  person  within  any  of  the  places  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  or  upon  the  high  seas,  shall  take  and  carry 
away,  with  an  intent  to  steal  or  purloin  the  personal  goods  of  another;  or  if  any 
person  or  persons  having  at  any  time  hereafter  the  charge  or  custody  of  any 
arms,  ordnance,  munition,  shot,  powder,  or  habiliments  of  war,  belonging  to  the 
Unit^  States,  or  of  any  victuals  provided  for  the  victualling  of  any  soldiers, 
gunners,  marines  or  pioneers,  shall  for  any  turn  or  gain,  or  wittingly,  advisedly, 
and  of  purpose  to  hinder  or  impede  the  service  of  the  United  States,  embezzle, 
purloin,  or  convey  away  any  of  the  said  arms,  ordnance,  munition,  shot  or  pow- 
der, habiliments  of  war  or  victuals,  that  then  and  in  every  of  the  cases  aforesaid, 
the  person  or  persons  so  offending,  their  counsellors,  aiders  and  abettors,  (know- 
ing of  and  privy  to  the  offences  aforesaid,)  shall,  on  conviction,  be  fined  not  ex- 
ceeding the  foor*fold  value  of  the  property  so  stolen,  embezzled  or  purloined;  the 
one  moiety  to  be  paid  to  the  owner  of  the  goods  or  the  United  States,  as  the 
ease  may  be,  and  the  other  moiety  to  the  informer  and  prosecutor,  and  be  pub- 
licly whipped  not  exceeding  thirty-nine  stripes.  (U.  S,  v.  Dams,  5  JMoson,  356; 
U.  &  V.  CUw,  4  W.  C.  C.  700;  U.  &  v.  UamOtou,  1  JMoson,  152;  U.  8.  v. 
Cmmb§,  12  Peters,  72.) 

Sect.  17.  If  any  person  or  persons  within  any  part  of  the  jurisdiction  of  the 
United  States  as  aforesaid,  shall  receive  or  buy  any  goods  or  chattels  that  shall 
be  feloniously  taken  or  stolen  from  any  other  person,  knowing  the  same  to  be 
stolen,  or  shall  receive,  harbour,  or  conceal  any  felons  or  thieves,  knowing  them 
to  be  so,  he  or  they  being  of  either  of  the  said  offences  legally  convicted,  shall  be 
liable  to  the  like  punishments  as  in  the  case  of  larceny  before  are  prescribed. 

The  Act  of  March  26, 1804,  eh.  40,  provides. 

That  any  person,  not  being  an  owner,  who  shall,  on  the  high  seas,  wilfully  and 
corruptly,  cast  away,  burn,  or  otherwise  destroy  any  ship  or  other  vessel,  unto 
which  he  belongeth,  being  the  property  of  any  citizen  or  citizens  of  the  United 
States,  or  procure  the  same  to  be  done,  and  being  thereof  lawfully  convicted,  shall 
suffer  death. 

Sect.  2.  If  an^  person  shall,  on  the  high  seas,  wilfully  and  corruptly  cast  away, 
bnrn,  or  otherwise  destroy  any  ship  or  vessel  of  which  he  is  owner,  in  part  or  la 
whole,  or  in  any  wise  direct  or  procure  the  same  to  he  done,  with  intent  or  desifrn 
to  prejudice  any  person  or  persons  that  hath  underwritten,  or  shall  underwrite' 
any  policy  or  policies  of  insurance  thereon,  or  if  any  merchant  or  merchants  that 
shall  load  goods  thereon,  or  any  other  owner  or  owners  of  such  ship  or  vessel,  the 
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person  or  personi  offending^  therein,  beings  thereof  Uwfblly  convicted,  shalf  be 
deemed  and  adjudged  guilty  of  felon? ,  and  ahall  anffer  death.  {U.S.Y,  Amedw, 
11  WheaL  392;  17.  S\  Johnt,  1  W.  C.  C.  Rep.  363;  U.  &  ▼.  Roinnmm,  4  Us. 
Mih  307.) 

The  Act  of  Congre$8  of  March  3J,  1835,  chap.  65,  proridee, 

Sect,  4.  If  any  person  or  persons,  upon  the  high  seas,  or  in  any  arm  of  the  sea« 
or  in  any  river,  haven,  creek,  basin  or  bay  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular 
feHate,  shall  commit  the  crime  of  wilful  murder,  or  rape,  or  shall  wilfully  and  ma- 
liciously,  strike,  stab,  wound,  poison,  or  shoot  at  any  other  person,  of  which  strik- 
ing, stabbing,  wounding,  poisoning  or  shooting,  such  person  shall  afterwards  die 
upon  land,  within  or  without  the  United  States,  every  person  so  oflfending,  his  or 
her  counsellors,  aiders  or  abettors,  shaU  be  deemed  guilty  of  felony,  and  shall, 
upon  conviction  thereof,  suffer  death. 

Sect.  5.  If  any  offence  shall  be  committed  on  board  of  any  ship  or  vessel,  be- 
longing to  any  citizen  or  citizens  of  the  United  States  while  lying  in  a  port  or 
place  within  the  jurisdiction  of  any  foreign  state  or  sovereign,  1^  any  person  be- 
longing to  the  company  of  said  ship,  or  any  passenget,  or  any  other  persoo 
belonging  to  the  company  of  said  ship  or  any  other  passenger,  the  same  ofience 
shall  be  cognizable  and  punishable  by  the  proper  circuit  court  of  the  United  States, 
in  the  same  way  and  manner  and  under  the  same  circumstances  as  if  said  offence 
had  been  committed  on  board  of  such  ship  or  vessel  on  the  high  seas  and  without 
the  jurisdiction  of  such  foreign  sovereign  or  state:  Provided  i3ioeys.  That  if  such 
offender  shall  be  tried  for  such  oflfenee,  and  acquitted  or  convicted  thereof  in  any 
competent  court  of  such  foreign  state  or  sovereign,  be  shall  not  be  eubjeet  to  an- 
other trial  in  any  court  of  the  United  States. 

Sect,  6.  If  any  person  or  persons  upon  the  hi^h  seas,  or  in  any  arm  of  the  sea, 
or  in  any  river,  haven  or  creek,  basin  or  bay  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State, 
shall  by  surprise,  or  by  open  force  or  violence,  maliciously  attack  or  set  upon  anr 
•hip  or  vessel,  belonging  in  whole  or  in  part  to  the  United  States,  or  to  any  citi- 
zen or  citizens  thereof,  or  to  any  other  person  whatsoever,  with  an  intent  unlaw, 
fully  to  plunder  the  same  ship  or  vessel,  or  to  despoil  any  owner  or  owners  thereof 
of  any  moneys,  goods  or  merchandize  laden  on  board  thereof,  every  person  so 
offending,  his  or  her  counsellors,  aiders  or  abettors,  shall  be  deemed  guilty  of 
felony ;  and  shall,  on  conviction  thereof,  be  punished  by  fine,  not  exceeding  five 
thousand  dollars,  and  by  imprisonment  and  confinement  to  baiid  labor,  not  exceed- 
ing ten  years,  according  to  the  aggravation  of  the  offence. 

Sect,  7.  If  any  person  or  persons,  upon  the  high  seas,  or  in  any  other  of  the 
places  aforesaid,  with  intent  to  kill,  rob,  steal,  commit  a  rape,  or  to  do  or  perpe- 
trate any  other  felony,  shall  break  or  enter  any  ship  or  vessel,  boat  or  rafl;  or  if  any 
person  or  persons  shall  wilfully  and  maliciously  cut,  spoil  or  destroy  any  cordage, 
cable,  buoys,  buoy-rope,  head&st  or  other  fast,  fixed  to  any  anchor  or  moorings 
belonging  to  any  ship,  vessel,  boat,  or  raft,  every  person  so  offending,  his  or  her 
counsellors,  aiders  and  abettors,  shall  be  deemed  guilty  of  felony,  and  shall,  on 
conviction  thereof,  be  punished  by  fine  not  exceeding  one  thousand  dollars,'  and 
by  imprisonment  and  confinement  to  hard  labor,  not  exceeding  five  years,  ac- 
^ding  to  the  aggravation  of  the  oflfbnce. 

Sect,  8.  If  any  person  or  persons,  upon  the  high  seas,  or  in  any  of  the  places 
aforesaid,  shall  buy,  receive,  or  conceal,  or  aid  in  concealing  any  money,  goods, 
bank-notes,  or  other  effects  or  things,  which  may  be  the  subject  oif  larceny,  which 
have  been  feloniously  taken  or  stcJen  from  any  other  person,  knowing  the  same 
to  have  been  taken  or  stolen,  every  person  so  offending,  shall  be  dbemed  guilty  of 
a  misdemeanor,  and  may  be  prosecuted  therefor,  although  the  principal  offender 
ehargeabfe  or  charged  with  the  larceny,  shall  not  have  been  prosecoted  or  con- 
victed thereof;  and  shall,  on  conviction  thereof,  be  punished  by  fine,  not  exoeeding 
one  thousand  dollars,  and  imprisonment  and  confinement  to  hard  labor,  not  ex- 
ceeding three  years,  according  to  the  aggravation  of  the  offence. 

Sect,  9.  If  any  person  or  persons  sluill  plunder,  steal,  or  destroy  any  money. 


HISTORIA  PLACITORUM  CORON-ffi.  22* 

foodfl,  merchandize,  or  other  effects,  from  or  belong^ingr  to  any  ship  or  Tessel,  or 
boat,  or  rait,  which  shall  be  in  distress,  or  which  shall  be  wrecked,  lost,  stranded 
or  cast  awaj  upon  the  sea,  or  upon  reef,  shoal,  bank  or  rodis  of  the  sea,  or  in  any 
other  place  within  the  admiralty,  and  maritime  jurisdiction  of  the  United  States, 
or  if  any  person  or  persons  shall  wilfully  obstruct  the  escape  of  any  person  en- 
deavouring to  save  his  or  her  life  from  such  ship  or  vessel,  boat  or  raft,  or  the 
wreck  thereof,  or  if  any  person  or  persons  shall  hold  out  or  show  any  false  light 
or  lights,  or  eitinguish  any  true  light,  with  intention  to  bring  any  ship  or  vessel, 
boat  or  rail,  being  or  sailing  upon  the  sea,  into  danger,  or  distress,  or  shipwreck, 
every  person  so  offending,  bis  or  her  counsellors,  aiders  and  abettors,  shall  be 
deemed  guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished  by  fine,  not 
exceeding  five  thousand  dollars,  and  imprisonment,  and  confinement  to  hard  labor, 
not  exceeding  ten  years*  according  to  the  aggravation  of  the  offence.  {U,  S.  y, 
CgomU,  12  Peter$,  72;  U,  S.  v.  DavU,  5  Manon^  356;  U.  S,  v.  Keaaler,  Bald,  15.) 

Seci.  10.  If  any  master  or  commander  of  any  ship  or  vessel,  belonging  in  whole 
or  in  part  to  any  citizen  or  citizens  of  the  United  States,  shall,  during  his  being 
abroad,  maliciously,  and  without  justifiable  cause,  force  any  officer  or  mariner  of 
such  ship  or  vessel  on  shore,  or  leave  him  behind  in  any  foreign  port  or  place,  or 
refuse  to  bring  home  again  all  such  of  the  officers  and  mariners  of  such  ship  or 
vessel,  whom  he  carried  out  with  him,  as  are  in  a  condition  to  return,  and  willing' 
to  return  when  he  shall  be  ready  to  proceed  in  his  homeward  voyage,  every  maa- 
ter  and  commander  so  offending,  shall,  on  conviction  thereof  be  punished  by  fine, 
not  exceeding  five  hundred  dollars,  or  by  imprisonment,  not  exceeding  six  months, 
according  to  the  aggravation  of  the  offence.  (I/.  S,  v.  Neteher^  1  Story,  307;  U.  S, 
▼.  Cq^n,  1  Sumner^  394;  U.  S,  v.  Rugglf,  5  Jfasan,  192.) 

Sect.  11.  If  any  person  or  persons  shall  wilfully  and  maliciously  set  on  fire,  or 
burn  or  otherwise  destroy,  or  cause  to  be  set  on  fire  or  burnt,  or  otherwise  de* 
■troyed,  or  aid,  procure,  abet,  or  assist  in  setting  on  fire,  or  burning  or  otherwise 
destroying  any  ship  or  vessel  of  war  of  the  United  States,  afloat  on  the  high  seas, 
or  in  any  arm  of  the  sea,  or  in  any  river,  haven,  creek,  basin,  or  bay  within  the 
admiralty  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  par- 
ticular State,  every  person  so  offending  shall  b;  deemed  guilty  of  felony,  and  shallt 
on  conviction  thereof,  suffer  death:  Provided,  That  nothing  herein  contained 
■ball  be  construed  to  take  away  or  impair  the  right  of  any  court  martial  to  pun- 
ish any  offence,  which  by  the  law  of  the  United  States  may  be  punishable  by  such 
court. 

Sect.  22.  If  any  person  or  persons  upon  the  high  seal,  or  in  any  arm  of  the 
aea,  or  in  any  river,  haven,  creek,  basin,  or  bay  within  the  admiralty  jurisdiction 
of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State,  on  board 
any  vessel  belonging  in  whole  or  in  part  to  the  United  States,  or  anv  citizen  or 
citizens  thereof,  sh^l  with  a  dangerous  weapon,  or  with  intent  to  kill,  rob,  steal, 
or  to  commit  a  mayhem  or  rape,  or  to  perpetrate  any  other  felony,  commit  an 
assault  on  another,  such  person  shall,  on  conviction  thereof^  be  punished  by  fine 
not  exceeding  three  thousand  dollars,  and  by  imprisonment  and  confinement  to 
bard  labor  not  exceeding  three  years,  according  to  the  aggravation  of  the  offence. 
{U.  S.  V.  Orutk, .%  Mafon,29a) 

Sect,  23.  If  any  person  or  persons  shall,  on  the  high  seas,  or  within  the  United 
States,  wilfully  and  corruptly  conspire,  combine,  and  confederate  with  any  other 
person  or  persons,  such  other  person  or  persons  being  either  within  or  without  the 
United  States,  to  cast  away,  burn,  or  otherwise  destroy  any  ship  or  vessel,  or  to 
procure  the  same  to  be  done,  with  intent  to  injure  any  person  or  body  politic  that 
hath  underwritten,  or  shall  thereaflerwards  underwrite  any  policy  of  insurance 
thereon,  or  on  goods  on  board  thereof,  or  with  intent  to  injure  any  person  or  body 
politic  that  hath  lent  or  advanced,  or  thereafier  shall  lend  or  advance  any  money 
on  such  vessel  on  bottomry  or  respondentia,  or  shall  within  the  United  States 
build  or  fit  out.  or  aid  in  building  or  fitting  out  any  ship  or  vessel  with  intent  that 
the  same  shall  be  cast  away,  burnt,  or  destroyed,  for  the  purpose  or  with  the  de- 
sign aforesaid,  every  person  so  offending  shall,' on  conviction  thereof,  be  deemed 
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guilij  of  felony,  and  ihall  be  ptuished  by  fine  not  exceeding^  ten  tboaeand  dollars, 
and  by  impriaonment  and  confinement  to  hard  labor  not  exceeding  ten  years. 

Tke  Act  of  Congre$$  of  March  3<2, 1835,  Chap.  40,  prmnde$: 

If  any  one  or  more  of  the  crew  of  any  American  ship  or  vessel  on  the  hi^h  seas,  or 
on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  shall  onlawfally,  wilfully,  and  with  force  or  by  fraud,  threats  or  other 
intimidations,  usurp  the  command  of  such  ship  or  Tcssel  from  the  master  or  other 
lawful  commanding  officer  thereof,  or  deprive  him  of  bis  authority  and  command 
on  board  thereof^  or  transfer  such  authority  and  command  to  any  other  person  not 
lawfully  entitled  thereto,  every  such  person  so  offending,  his  aiders  or  abettors, 
■hall  be  deemed  guilty  of  a  revolt,  or  mutiny  and  felony,  and  shall,  on  conviction 
thereof,  be  punished  by  fine  not  exceeding  two  thousand  dollars,  and  by  imprison- 
ment and  confinement  to  bard  labor  not  exceeding  ten  years,  according  to  the 
nature  and  aggravation  of  the  offence. 

Sect,  3.  If  any  one  or  more  of  the  crew  of  any  American  ship  or  vessel  on  the 
high  seas,  or  any  other  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  shall  endeavour  to  make  a  revolt  or  mutiny  on  board  such  ship 
or  vessel,  or  shall  combine,  eonspire,  or  confederate  with  any  other  person  or  per. 
sons  on  board  to  make  such  revolt  or  mutiny,  or  shall  solicit,  incite,  or  stir  up  any 
other  or  others  of  the  crew  to  disobey  or  resist  the  lawful  orders  of  the  master  or 
other  officer  of  such  ship  or  vessel,  or  to  refuse  or  neglect  their  proper  duty  on 
board  thereof,  or  shall  unlawfiilly  confine  the  master  or  other  commanding  officer 
thereof^  every  such  person  so  ofllending  shall,  on  conviction  thereof,  be  punished 
by  fine  not  exceeding  one  thousand  dolars,  or  by  imprisonment  not  exceeding  five 
years,  or  by  both,  according  to  the  nature  and  aggravation  of  the  offence. 

Sect,  3.  If  any  roaster  or  other  officer  of  any  American  ship  or  vessel  on  the 
high  seas,  or  on  any  other  waters  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States,  shall  from  malice,  hatred,  or  revenge,  and  without  justifiable 
cause,  beat,  wound,  or  imprison  any  one  or  more  of  the  crew  of  such  ship  or 
▼essel,  or  withhold  from  them  suitable  food  and  nourishment,  or  inflict  upon  them 
any  cruel  and  unusual  punishment,  every  such  person  so  offending  shall,  on  con- 
viction thereof^  be  punished  by  fine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  not  exceeding  five  years,  or  by  both,  according  to  the  nature  and 
aggravation  of  the  offence.  {U.  8.  v.  Matthew$^^U  Sumn,  470;  U.  S.  v.  Cageidy, 
9  Sumn.  583;  V,  S.  v.  Rogers,  3  Sumn,  343;  U.  S.  v.  Tuylor,  3  Sumn,  584.) 

Tho  Act  of  CongreMO  of  March  3d,  1847,  prmndeo: 

That  any  subject  or  citizen  of  any  foreign  State,  who  shall  be  found  and  taken 
on  >he  sea,  making  war  upon  the  United  States,  or  cruising  against  the  vessels 
and  property  thereof,  or  of  the  citizens  of  the  same,  contrary  to  the  provisions  of 
any  treaty  existing  between  the  United  States  and  the  State  of  which  such  person 
is  a  citizen  or  subject,  when  by  such  treaty  such  acts  of  such  persons  are  de- 
clared to  be  piracy,  may  be  arraigned,  tried,  convicted,  and  punished  before  any 
circuit  court  of  the  United  States,  for  the  district  into  which  such  person  may  be 
brought,  or  shall  be  found,  in  the  same  manner  as  other  persons  charged  with 
piracy  may  be  arraigned,  tried,  convicted,  and  punished  in  said  courts. 

U.  S.  ▼.  JaM,  McGUl,  4  DalL  436.  was  an  indictment  for  murder,  (founded  on 
the  8th  sect  of  the  act  of  April  30, 1790,  ch,  9.)  the  mortal  blow  was  given  on  ship 
board  in  the  harbour  of  Cape  Francois.  The  prisoner  was  taken  on  shore,  and 
died  the  next  day.  The  Court  held  that  the  death,  as  well  as  the  mortal  stroke, 
must  happen  on  the  high  seas  to  constitute  a  murder  there.  (This  case  has  since 
been  provided  for  by  the  4th  section  of  the  act  of  March  3,  1835.)  And  Wash- 
ington, J.,  held  that  the  words  of  the  C!onstitution  must  be  taken  to  refer  to  the 
**  admiralty  and  maritime  juriidiction**  of  England,  independent  of  acts  of 
parliament 

U,  8,  V.  Bevano,  3  Wheat.  336.  was  an  indictment  fbr  murder  (founded  on  the 
8th  sect  of  act  of  1790,)  committed  on  board  a  United  States*  ship  of  war  lying 
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at  anchor  in  Boaton  harboar.  To  and  beyond  the  potitioo  where  ahe  lay  the  ciTil 
and  criminal  jurisdiction  of  the  Courta  of  Maaaachusetta  had  constantly  been 
aerved  and  obeyed.  The  Supreme  Court  held^  that  whatever  may  be  the  conati- 
tational  power  of  Congreaa  under  the  clause  extending  **the  judicial  power  of  tb* 
United  States  to  all  caaea  of  admiralty  and  maritime  jurisdiction,'*  they  have  not 
ao  exercised  it  in  the  8th  aection  of  the  act  of  1790,  as  to  give  to  the  United  States 
courts  jurisdiction  over  a  river,  haven,  baain  or  bay,  which  is  within  the  jurisdio* 
tion  of  any  particular  State. 

l*hat  it  is  not  the  offence  committed,  but  the  place  of  ita  commission,  which 
must  be  without  the  cognizance  of  the  State  jurisdiction. 

The  phrase,  **or  in  any  other  plaee,''^  &.c  as  contained  in  the  3d  aection  of  tho 
act  of  1790,  cannot  be  construed  aa  referring  to  the  deck  of  a  United  States  ship 
of  war,  on  board  of  which  a  murder  may  be  committed. 

U.  S.  V.  Palmer,  3  Wheat  610.  Under  the  8th  sect  of  the  act  of  1790,  a 
robbery  on  the  high  $ea$  is  piracy,  though  if  it  were  committed  on  land,  it  would 
not  be  puniahed  capitally  by  the  laws  of  the  United  States ;  and  the  courts  of  th« 
United  States  have  jurisdiction  of  such  offence.  Robbery,  by  one  who  is  not  a 
citizen  of  the  United  Statea,  committed  on  the  high  seas,  on  board  a  vessel  owned 
by  foreigners  excluaively,  is  not  piracy  under  that  aection  of  the  atatute,  nor  pun* 
iahable  in  the  courta  of  the  United  Statea. 

U,  S.  V.  WiUberger^  5  Wheat,  76.  was  an  indictment  for  mftnalaughter  (founded 
on  the  12th  aect.  of  the  act  of  1790)  committed  on  board  an  American  merchant 
ahip  lying  in  the  river  Tigria,  in  fresh  water,  off  Wampoa,  about  one  hundred 
yards  from  the  shore.  It  was  contended  that  the  phrase  **  manslaughter  upon  the 
high  seaa,**  in  the  12th  aect  of  the  act  of  1790,  was  to  be  construed  in  connexion 
with  the  phraae,  **  any  river,  haven,  baain,  or  bay,**  aa  contained  in  the  3d  sect  of 
the  act 

Tlie  Supreme  Court  rejected  thia  conatruction  of  the  act,  and  enforced  the  rule 
that  penal  atatutea  must  be  construed  strictly;  **  holding  that  extreme  impro6a6flt/y 
that  Congress  would  have  intended  to  make  those  differencea  with  respect  to 
place  which  their  words  import,  is  not  a  guide  which  a  court,  in  constrniug  a 
penal  statute,  can  aafely  take. 

U.  &  V.  Furlongs  5  Wheat,  134.  It  ia  competent  under  an  indictment  for 
piracy  for  the  jury  to  find,  that  a  vessel  within  a  marine  league  of  the  ahore,  at 
anchor  in  an  open  roadstead,  where  vessels  only  ride  under  shelter  of  the  land  at 
a  aeaaon  when  the  courae  of  the  winda  ia  invariable,  is  upon  the  high  seao. 

The  words  out  of  the  jurisdiction  of  any  particular  State  in  the  act  of  1790, 
means  State  of  the  Union. 

U,  S.  V.  KlirUoek,  5  Wheat.  144.  The  act  of  1790,  aect  8.  extenda  to  all  per. 
sons  on  board  all  vessehi  which  throw  off  their  national  character  by  cruiaing 
piratically,  and  committing  piracy  on  other  veaaela. 

U.  S,  V.  Hdmee  Sf  at,  5  Wheat,  412.  Under  the  8th  sect  of  the  act  of  1790, 
if  the  offence  be  committed  on  board  a  foreign  veasel  by  a  citizen  of  the  United 
Statea,  or  on  board  a  vessel  of  the  United  States  by  a  foreigner,  or  by  a  citizen  or 
foreigner  on  board  a  piratical  veaael,  the  offence  ia  equally  cognizable  by  tho 
Uniteid  Statea*  courta;  and  it  makes  no  difference  whether  the  ofiense  was  com- 
mitted on  board  a  veasel  or  in  the  sea. 

U,  8,  V.  Ptrolee,  5  Wheat,  200.  A  veasel  lying  at  anchor  in  an  open  road- 
stead  at  the  ialand  of  Bonaottta,  waa  held  to  be  **  on  the  high  aeaa,*'  within  tho 
8th  aect  of  the  act  of  1790. 

U,  8,  V.  Coom^,  12  Petero,  72.  In  caaea  purely  dependent  upon  the  locality 
of  the  act  done,  the  juriadiction  in  the  United  Statea  is  limited  to  the  sea  and  to 
tide  watera,  aa  far  as  the  tide  flows,  but  it  does  not  reach  beyond  high  water  mark. 

U,  8,  V.  Rom,  1  Oall,  624.  The  Circuit  Court  has  cognizance  under  the  act  of 
the  30th  April,  1790,  of  piracy  on  board  of  an  American  ship,  although  com* 
mitted  in  an  open  roadstead,  adjacent  to  a  foreign  territory  and  within  half  a 
mile  of  the  ahore.  The  **  high  aeaa**  in  that  act  mean  any  watera  on  the  aea- 
eoast  which  are  without  the  boundary  of  low-water  mark. 

V»  8,  r,  Kt—ler^  BaldvoifCe  Rep§,  15,  waa  an  indictment  for  robbery  and 
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piracy  on  the  high  seas,  on  board  a  hr'ig  called  <*  L*Eclair,**  a  foreigrn  Tenel, 
belonging  exclasively  to  French  owners,  uid  sailing  onder  the  French  flag,  it 
was  held^  that  nnder  the  acts  of  Congress  the  United  States'  Courts  had  no  jaris- 
diction  to  try  and  ponish  the  offence. 

U,  S,  V.  Tkomfun^  1  Sumner^  170.  The  {irorision  in  the  act  of  1790  for  the 
trial  of  offenders,  is  in  the  alternatife,  so  that  it  maV  be  either  in  the  district 
where  he  b  apprehended,  or  in  that  into  which  he  is  first  broagbt. 

U.  8,  ▼.  DavU,  3  Sumner^  483.  A  gon  was  fired  from  an  American  Teasel, 
lying  in  a  harbour  of  one  <^  the  Society  Isles,  by  which  a  person  on  board  a 
schooner  belonging  to  the  natives  and  lying  in  the  same  harbour,  was  killed; 
held^  that  the  act  in  contemplation  of  law  was  done  on  board  the  foreign 
schooner,  where  the  shot  took  effect,  and  that  jurisdiction  of  it  belonged  to  ihe 
foreign  government,  and  not  to  the  courts  of  the  United  States  nnder  the  act 
of  1790. 

U.  S.  V.  Smith,  I  JMsfon,  147.  A  Teasel  lying  on  the  sea,  outside  of  a  harbour 
of  the  United  States,  within  three  miles  of  the  shore,  is  on  the  high  seas.  « 

U.  S,  T.  AsmtZton,  1  JHuon,  159.  The  waters  of  hsTena,  where  the  tide  ebbs 
and  flows,  are  not  properly  the  high  seas  unless  withont  kiw-^rater  mark. 

U,  S,  T.  i{o6tiisoii,  4  Jfssoii,  307.  An  ofibnce  oommitted  in  a  bay  thai  is  en. 
tirely  land-locked  and  enclosed  by  reefs,  b  not  committed  on  the  high  Sf««  within 
the  act  of  36lA  MmtK  1804. 

U.  S.  T.  Orush^  5  msson,  990.  The  State  courts  have  jurisdiction  of  offences 
committed  on  arms  of  the  sea«  creeks,  havens,  basins,  and  bays  within  the  ebb 
and  flow  of  the  tide,  where  those  places  are  within  the  body  of  a  county;  and  in 
such  cases  the  Circuit  Courts  of  tne  United  States  have  no  jurisdiction  under  the 
crimes  act  of  1895. 

Where  an  arm  of  the  sea,  or  creek,  haven,  basin,  or  bay  is  so  narrow,  that  a 
person  standing  on  one  shore  can  reasonably  discern  and  distinctly  see,  by  the 
naked  eye,  what  is  doing  on  the  opposite  shore,  the  waters  are  within  the  body 
of  a  county.  In  such  waters  the  admiralty  and  common  law  have  concurrent 
jurisdiction. 

Chancellor  Kent  says:  ••The  acts  of  Congress  of  AprU  300, 1790,  eL  9,  and 
of  Biarch  3d,  1895,  ch,  67,  are  not  sufficiently  precise  on  the  subject  of  the  crimi- 

nal  juriadiction  of  the  admiralty  over  crimes  committed  on  the  high  seas. 

It  is  difficult  to  understand  exactly  what  was  intended  by  the  diversity  of  Ian. 
guage  in  different  sections,  being  general  in  one  and  specific  in  another,  so  far 
as  those  various  sections  have  not  been  construed  or  defined  by  judicial  decisions. 
We  may  safely  say,  that  so  far  as  any  crime  committed  upon  the  high  seas,  no 
matter  by  whom  or  where,  amounts  to  piracy  within  the  provision  of  the  law  of 
nations,  there  can  be  no  doubt  of  the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States.  But  where  the  crime  has  not  attained  'that  bad  eminence,*  there 
the  jurisdiction  can  only,  upon  proper  principles,  attach  to  crimes  conunitted  by 
American  citiaens  upon  the  high  seas,  or  to  crimes  oommitted  in  or  upon  an 
American  vessel  upon  the  high  seaa.  If  the  American  citiaen  commits  the 
crime  on  the  high  seas,  on  board  of  a  foreign  vessel,  the  personal  iurtsdiction 
over  the  citiien,  in  that  case,  if  it  exist  at  all,  must  be  concurrent  with  the  juris- 
diction of  the  foreign  government  to  which  the  vessel  belongs,  or  by  whose  suU 
jects  it  is  owned.  Under  the  8th  section  of  the  act  of  AfrU  30M,  1790,  if  an 
offence  be  oommitted  on  board  of  a  foreign  vessel  by  a  citiaen  of  the  United 
States,  ora>n  board  of  a  vessel  of  the  United  States  by  a  foreigner,  or  by  a  citiien 
or  foreigner  on  board  of  a  piratical  vessel,  it  is  cognisable  by  the  courts  of  the 
United  States.*'   4  Comms.  363. 
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CHAPTER  IV. 

CONCERNING   GENERAL   COMMISSIONS   OF   OYER  AND  TERMINER. 

Justices  of  oyer  and  terminer  are  of  two  kinds,  viz.  Jus- 
iiciarii  ordinarii^  such  is  the  court  of  king's  bench,  the  su- 
preme ordinary  court  of  oyer  and  terminerj  and  is  comprised 
within  the  statutes,  that  give  power  to  justices  of  oyer  and  ter- 
minery  as  hath  been  already  said. 

The  delegate  or  commissionate  justices  o{oyer  and  terminer 
are  those,  who  are  by  commission,  which  usually  is  granted  in 
the  circuits  directed  to  justices  of  assise  and  divers  others,  or 
any  three  of  them,  whereof  commonly  one  of  the  justices  of 
assise  is  of  the  quorum;  and  it  is  ad  inquirendum  per 
sacramentum  proborum  &  legalium  hominum  of  the  [  23  J 
several  counties  de  quibuscunque  proditionibus,  fyc. 
and  divers  other  offenses  therein  mentiond,  ac  de  omiuibus  in- 
jnriis  &  malefactis  quibuscunque  in  comitatibus  Bucks,  fye. 
eaque  omnia  audiendum  &  terminandum,  facturi  inde  quod  ad 
justitiam  pertinet  secundum  legem  &  consuetudinem  regni  Aug* 
lise,  i^c.  and  this  to  be  done  \im  infra  libertates  quim  extra. 

This  commission  is  specially  called  a  commission  of  oyer  and 
terminer;  and  therefore,  altho  justices  of  peace  have  a  clause 
in  their  commission  ad  audiendum  fy  terminandum  felonies, 
^.  yet  justices  of  peace  come  not  under  the  name  of  justices  of 
oyer  and  terminer  within  those  acts  of  parliament,  that  mention 
justices  of  oyer  and  terminer;  as  upon  the  statute  of  5  Eliz. 
cap.  14.  for  forgery,  as  shall  be  said  farther  hereafter  in  the 
chapter  of  justices  of  peace.  9  Co.  Sep.  118.  6.  lord  Sanchar^s 
case,  Co.  P.  C.  cap.  41.  p.  103. 

But  the  justices  of  the  court  of  king's  bench  are  the  sovereign 
ordinary  commissioners  of  oyer  and  terminerj  as  hath  been  h^* 
fore  said. 

My  lord  Coke  in  his  4  Inatit.  cap.  28  4*  30.  hath  laid  together 
the  learning  of  the  courts  of  oyer  and  terminer  and  gaol»de« 
livery,  whose  method  I  shall  follow. 

Commissioners  of  oyer  and  terminer  before  their  sessions, 
issue  a  precept  to  the  sheriff  much  of  the  same  form  as  com- 
missioners of  gaol-delivery  do;  see  the  form  thereof,  Rast. 
Entries  443.  b.  title  oyer  and  terminer.  1  E.  3. 

1.  The  justices  of  oyer  and  terminer  in  criminal  causes  can- 
not be  by  writ,  but  must  be  by  commission  under  the  great  seal; 
otherwise  their  proceedings  are  void.  42  Assiz.  12. 
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2.  Both  in  commissions  of  oyer  and  terminer  and  of  gaol- 
delivery,  and  other  commissions  of  like  nature  directed  to  one 
or  more,  there  may  be  additional  commissions  of  association, 
and  thereupon  writs  are  to  issue  to  the  former  commissioners 
de  admit tendo  in  societatem;  and  if  all  cannot  attend  the  ses- 
sion, a  writ  of  Si  omnes  interesse  non  positiSy  tunc  vos  tres  vel 
duo  vesirHmjOuos  prassentes  esse  contigerit,  {quorum  aliguem 
vestrHmj  A.  B.  vet  C.  D.  unum  esse  volumus^)  ad  praemissa 
faciend'  intendatis.  fyc.   Vide  F.  N.  B. /?.  Ill,  112. 

3.  Justices  of  oyer  and  terminer  or  gaol-delivery,  if 

[  24  ]  they  once  sit  without  adjournment,  their  commission  is 

determined ;  but  tho  they  be  appointed  only  pro  hde 

vicej  yet  they  may  continue  their  sessions  from  day  to  day  by 

adjournment;  the  like  for  all  other  commissions. 

But  it  is  not  always  necessary  nor  usual  to  enter  their  ad- 
journment on  record,  (tho  it  might  be  fit  in  many  cases,)  and 
then  if  it  be  not  entered  on  record,  their  session  always  relates 
to  the  first  day,  and  so  are  their  records  entered  as  of  the  first 
day  of  the  session. 

JBut  in  some  cases  it  is  absolutely  necessary  to  enter  their 
adjournments  on  record,  as  where  an  indictment  is  taken  the 
first  day  of  the  session  before  justices  of  r>yer  and  /ermtn6r,and 
they  make  a  precept  to  the  sheriff  to  return  a  jury  the  next  day, 
or  at  any  following  day,  upon  the  prisoner's  plea  of  not  guilty, 
there  must  be  a  record  made  of  the  adjournment  of  the  sessions 
to  that  day,  otherwise  it  will  be  erroneous,  (because  without 
such  entry  the  whole  sessions  will  be  supposed  in  law  to  be 
held  the  first  day,)  and  out  of  the  sessions;  the  like  for  justices 
of  peace. 

So  if  after  the  first  day  of  the  sessions  either  oioyer  and  ter^ 
miner^  or  gaol-delivery,  there  be  a  felony  committed,  and  the 
party  indicted  for  it,  there  must  be  an  entry  of  the  adjournment, 
at  least  till  the  day  of  the  indictment  taken,  because  otherwise 
the  felony  will  be  supposed  in  law  to  be  committed  after  the 
determination  of  the  sessions.    14  Car.  1.    Sampson^s  case.(a) 

4.  Commissions  of  oyer  and  terminer^  gaol-delivery,  and 
regularly  all  other  commissions  are  determined  by  one  of  these 
four  ways.  1.  By  a  session  and  non-adjournment,  as  before. 
2.  By  the  king's  death:  yet  it  is  held,  tho  in  strictness  of  law 
the  commissions  be  determined  by  the  king's  death,  so  as  no 
proclamation  without  an  act  of  parliament  can  give  them  con- 
tinuance, but  they  must  have  new  commissions,  Croke,  I  Car.  1. 
p.  1.  yet  the  acts  they  do  by  virtue  of  these  commissions  after 
the  king's  death,  and  before  notice  thereof,  stand  good.    M. 

(a)  W.Jone$,  430. 
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3  Car.  C.  B.  Croke^p.  97,  98.  in  Sir  Randolph  Crew^*  case,(*) 
3.  By  express  Svpersedeas  by  a  writ;  bnt  this  Super- 
sedecis  by  writ,  tho  it  be  a  Supersedeas  omninoy  yet  [  25  J 
is  not  an  absolute  repeal  of  the  commission,  but  only 
a  suspension,  for  it  may  be  renewed  again  by  a  writ  of  Proce- 
dendof  12  Jlssix.  21.  adjudged.  4.  By  the  issuing  a  new 
commission  of  the  same  nature  in  the  same  county,  and  notice 
thereof.  « 

And  therefore  before  the  former  commission  be  determind, 
there  must  be  notice,  which  is,  of  three  kinds.  1.  By  shewing 
the  new  commission ;  this  determines  the  former,  as  to  all  those 
and  those  only  to  whom  it  is  shewn.  2.  By  a  proclamation  of 
the  latter  commission  in  the  county;  this  determines  the  former 
commission  wholly.  3.  By  a  session  in  the  county  by  force  of 
the  latter  commission  in  the  county.  CoAre,  4  Instil,  cap.  28. 
p.  165. 

If  a  general  commission  of  oyer  and  /ermtn^,  gaol-delivery, 
or  the  peace,  issue  for  the  county  at  large;  and  afterwards  a 
special  commission  of  the  like  nature  for  one  town,  or  for  the 
loca  marilima  of  that  county,  this  new  commission,  with  notice 
as  before,  doth  determine  the  general  commission  pro  tanlo. 
25  Eliz.  Lacie^s  case,  1  Leonj  n.  363.  p.  270.  4*  supra,  cap. 
prsecedenle. 

And  so  i  conversoj  if  a  special  commission  of  oyer  and  ler^ 
miner  J  gaol-delivery,  or  the  peace,  issue  for  a  particular  town 
or  city,  not  being  a  county,  or  for  the  loca  marilima^  a  general 
commission  of  the  like  nature  in  the  county,  with  such 
a  notice  as  before,  determines  the  special  commission:  [  26  J 
But  by  the  statute  of  2  4*  .3  P.  4*  M.  cap.  18.  this  is 
helped  as  to  special  commissions  in  cities  and  towns  corporate, 
as  hath  been  before  said;  but  thai  statute  is  to  be  intended  only 
of  towns  or  cities,  as  it  seems,  {qusere)  and  extends  not  to  com- 

(•)  Bat  now  by  7  4r  8  W.  3.  cap,  97.  and  1  Ann.  cap.  8.  it  ii  enacted,  ^  That  no 
commiMioo  either  ci?il  or  military.  That  no  patept  or  mnt  of  anj  oiOBce  or  im- 
plojment  either  ci?il  or  military,  That  no  comraiMion  of  aMite,  oyer  and  lerminer, 
general  gaol-delivery,  or  of  aseociatxon,  writ  of  admittance,  writ  of  ft  non  omnef, 
writ  of  aMiitance,  or  commiMion  of  the  peaoe  ihall  be  determind  by  the  demise 
of  any  king  or  qoeen  of  this  realm,  but  shall  continue  in  fall  force  for  six  months 
next  ensning  notwithstanding  snch  demise,  unless  superseded  and  determind  by 
the  next  successor:  And  also  no  original  writ,  writ  of  Nin  pritu^  commission, 
process,  or  proceedings  whatsoever  in,  or  issuing  out  of  any  court  of  equity,  nor 
any  process  or  proceeding  upon  any  office  or  inquinition,  nor  any  writ  of  Ucrlta- 
rsn,  or  Habeas  Corpa$  in  any  matter  or  cause  either  criminal  or  civil,  nor  any 
writ  of  attachment,  or  process  for  contempt,  nor  any  commission  of  delegscy,  or 
review  for  any  mstters  ecclesiastical,  testimentary,  or  maritime,  or  any  process 
thereupon  shall  be  determind,  abated  or  discontinued  by  the  demiite  of  any  king 
or  queen  of  this  realm,  but  shall  remain  in  full  force,  as  if  such  king  or  queen  bad 
lived." 
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missions  of  oyer  and  terminer.   4  Co.  Instii.  p.  165.  tit  mar'^ 
gine. 

But  if  there  be  a  general  commission  of  oyer  and  terminer, 
or  gaol-delivery,  or  peace  for  the  whole  county,  and  a  special 
commission  of  the  same  nature  to  a  liberty,  hundred,  or  other 
precinct,  as  in  a  hundred,  liberty,  or  franchise  within  the  county, 
and  both  bear  teste  the  same  day,  they  all  stand.  Thus  it  is  in 
Suffolk^  where  there  have  been  always  three  commissions  of 
gaol-delivery  to  the  justices  of  assize,  one  for  the  county  at 
large,  another  for  the  franchise,  another  for  the  town  of  Bury, 
and  they  impanel  several  grand  juries,  and  sit  and  act  respec- 
tively by  each  commission. 

And  the  justices  of  gaol-delivery  in  the  franchise  must  sit  in 
the  franchise  by  the  statute  of  27  H.  8.  cap.  24.  and  the  reason 
is,  because  antiently  the  abbots  of  St.  Edmund^s^Bury  did  by 
virtue  of  the  king's  letters  patent,  constitute  their  own  justices 
of  gaol-delivery  in  the  franchise  and  town ;  and  therefore  the 
sessions  of  gaol-delivery  is  fittest  to  be  held  at  Bury;  but  the 
commission  of  oyer  and  terminer  extends  tim  if\fra  libertatesj 
quikm  extra;  but  of  this  vide  cap.prox. 

But  a  commission  of  one  nature  doth  not  supersede  a  com- 
mission of  another  nature,  as  a  commission  of  oyer  and  termi" 
ner  is  not  repealed  by  a  subsequent  commission  of  gaol-delivery 
or  the  peace,  nor  i  conversoy  for  they  are  of  several  natures. 
3  Mar.  B.  Commission  24. 

These  things  before-mentiond  are  common  to  all  judiciary 
commissions;  these  that  follow,  more  particularly  concern  gene- 
ral commissions  of  oyer  and  terminer. 

I.  Regularly  upon  the  commission  of  oyer  and  terminer 
there  should  issue  a  precept  to  the  sheriff  in  the  name  of  three 
commissioners  at  least,  whereof  one  of  the  quorum^  and  imder 
their  particular  seals,  bearing  date  fifteen  days  at  least  before 
their  session,  to  the  sheriff  to  return  twenty-four  for  a  grand 
inquest  ad  inquirendum,  fyc.  at  such  a  day ;  and  the 
[  27  3  sheriff  is  to  return  his  panel  annexed  to  the  precept 

2.  Regularly  the  commissioners  of  oyer  and  termi- 
ner cannot  proceed  upon  any  indictment  taken  before  others 
than  themselves.  3  Mar.  B.  Commission  24.  And  therefore 
they  cannot  proceed  upon  the  coroner's  inquest,  or  upon  an 
indictment  of  felony  before  justices  of  peace. 

But  this  rule  hath  two  exceptions.  1.  That  it  is  only  intend- 
ed of  a  general  commission  of  oyer  and  terminer^  for,  as  hath 
been  shewn,  there  may  be  a  special  commission  to  determine 
a  treason  or  felony  taken  before  other  commissioners  of  oyer 
and  terminer  J  Plowd.  Com,  p.  390.  Casus  com'  Leicest.;  nay, 
or  by  the  coroner  or  justices  of  the  peace.    2.  That  it  doth  not 
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extend  to  an  inquisition  taken  before  other  commissioners  of 
oyer  and  terminer;  for  it  is  and  always  hath  been  the  constant 
practice  to  take  indictments  before  commissioners  of  oyer  and 
terminer^  as  for  highways,  barretry,  forgery,  perjury,  Sf*c.  and 
to  try  them  before  other  commissioners  of  oyer  and  terminer 
at  another  subsequent  sessions;  and  if  there  were  any  doubt  of 
that  at  common  law,  yet  the  statute  of  1  E.  6.  cap.  7.  hath  set- 
tled it,  viz.  ^  That  no  process  or  suit  made  before  the  justices  of 
assise,  gaol-delivery,  oyer  and  terminer^  justices  of  peace,  or 
any  the  king's  commissioners,  shall  be  in  any  wise  discontinued 
by  making  or  publishing  any  new  commission  or  association, 
or  by  altering  the  names  of  the  justices;  but  the  new  justices 
of  assise,  gaol-delivery,  and  the  peace,  or  other  commissioners 
may  proceed  in  every  behalf,  as  if  the  old  commissions,  jus- 
tices and  commissioners  had  still  remaind  and  continued  not 
alterd/' 

And  this  gives  power  to  the  justices  of  oy^  and  terminer ^ 
Src.  to  proceed  upon  indictments  taken  by  former  justices  of 
oyer  and  terminer^  as  well  in  cases  of  treason  or  felony,  as 
other  misdemeanors. 

3.  In  case  where  a  felon  or  traitor,  ifc.  pleads  to  an  indict- 
ment taken  before  justices  of  oyer  and  terminer^  they  ought 
not,  (as  in  case  of  justices  of  gaol-delivery,)  to  award  a  precept 
ore  tenus  to  the  sheriff  to  return  a  jury,  but  it  must  be 

by  precept  in  the  names  and  under  the  seals  of  the  [  28  3 
commissioners,  or  three  of  them,  whereof  one  of  the 
quorum.    4  Co.   Ins  tit.  cap.  30.  p.  168.  4*  ibidem  cap.  28. 
p.  164.  and  the  sheriff  ought  to  return  the  pannel  filed  to  the 
precept. 

4.  But  the  indictment  may  be  preferred,  issue  joined,  precept 
made  and  returned,  and  prisoner  tried  the  same  day  before 
commissioners  of  oyer  and  terminer:  see  the  precedents  cited 
4  Co.  Instit.  cap.  28,  p.  164.  P.  16  Car.  I.  B.  R.  Croke  583. 
resolved  per  omnes  Justiciarios  ^nflisdj  altho  there  were  no 
commission  of  gaol-delivery  in  that  case,  but  only  of  oyer  and 
terminer.  Accords  H.  9  Car.  B.  R.  Chapman^s  case  for 
barretry  before  justices  of  oyer  and  terminer.  2  Roll.  ^br. 
p.  96.  And  the  same  law  is  questionless  for  justices  of  gaol- 
delivery.    T.  9  Car.  B.  R.  Croke  315. 

But  in  cases  of  justices  of  the  peace  it  hath  been  held,  that 
they  cannot  try  the  same  session  that  the  party  pleads  to  the 
indictment,  much  less  the  same  he  is  indicted.  22  E.  4.  Coron. 
44.  H.  II  Car.  1.  B.  R.  Croke^p.  438  fy  448.  adjudged  in  cases 
not  capital,  Bumsted^s  case  in  an  indictment  of  extortion,  and 
accordingly  ruled  T.  23  Car.  B.  R.  Pue^s  case  for  seditious 
words.    2  H.  8.  Kelw.  259. 
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But  yet  it  hath  been  held  good  even  before  justices  of  peace 
to  receive  an  indictment,  and  put  the  party,  if  present,  to  plead 
to  it,  and  try  it  the  same  sessions,  T.  14.  fac.  B.  S.  Cro.  404. 
Biceps  case  adjudged  good,  4  Co.  InstiL  cap.  28.  p.  164.  with- 
out question  they  may:  And  there  can  be  no  difference 
assigned  between  sessions  of  the  peace  and  oyer  and  terminer 
in  this  case,  nor  between  causes  criminal  and  capital,  for  the 
offenses  rise  in  the  same  county,  and  as  there  goes  out  a  sum- 
mons of  gaol-delivery,  so  there  issues  a  general  summons  of  the 
sessions  of  the  peace;  and  that  all  constables,  fyc.  then  attend; 
quod  vide  Crompt.  depace^f.  2S2.  a.  2  Co.  Instit.  super  Jlrti- 
cutis  J  cap.  15.  p.  568. 

Yet  in  respect  of  this  contrariety  of  opinion,  the  use  hath  com- 
monly obtaind,  that  in  cases  not  capital  both  before  justices  of 
oyer  and  terminer ^  and  of  the  peace,  he  that  traverseth  an  in- 
dictment, hath  time  to  try  it  till  the  next  session ;  but 
[  29  ]  where  the  party  is  in  prison,  the  justices  of  gaol-de- 
livery put  him  to  answer,  and  try  it  presently. 

But  in  all  treasons  and  felonies,  as  well  before  justices  of  oyer 
and  terminer  or  of  peace,  as  well  as  before  justices  of  gaoMe- 
livery,  the  constant  course  is  to  indict  the  party,  put  him  to 
plead,  try  him,and  give  judgment, and  all  at  the  same  sessions; 
and  it  is  fit  to  hold  the  course  according  to  the  modern  usage; 
but  it  seems  to  me,  that  in  all  cases  criminal  or  capital,  justices 
of  oyer  and  terminer  may  de  rigore  juris  proceed  to  indict- 
ment, trial  and  judgment  the  same  sessions. 

5.  The  court  of  the^  general  commissioners  of  oyer  and  ter- 
miner,  as  likewise  that  of  the  gaol-delivery  and  of  assise,  comes 
under  the  name  of  a  court  of  record  in  relation  to  those  offenses, 
that  by  act  of  parliament  are  directed  to  be  punished  in  any 
court  of  record;  as  the  statute  of  5  fy  6  B.  6.  cap.  14.  of  fore- 
stallers,  fyc.  and  the  statute  of  33  H.  8.  cap^  9.  of  unlawful 
games,  by  the  opinion  of  my  lord  Coke,  4  Instit.  cap.  28.  p.  164. 
and  according  to  him,  if  it  be  limited  to  be  punished  ip  any  of 
his  majesty^ s  courts  of  record. 

But  there  is  a  great  authority  against  this,  and  that  in  such 
cases,  especially  the  latter,  it  only  extends  to  the  four  great 
courts  at  JVestminster,  as  upon  the  statute  of  drapery,  4^5 
P.  ^  M.  cap.  5.  which  is,  that  the  penalties  of  that  act  shall  be 
recoverd  by  action,  bill,  plaint  or  information,  or  otherwise  in 
any  court  of  record,  wherein  no  essoin,  protection,  wager  of 
law,  or  uijunction  shall  be  allowd;  this  extends  only  to  the  four 
courts  of  IVestminster,  Gregory* s  case,  6  Co.  Bep.  f.  19.  b.  of 
tillage,  labourers,  fyc\e)  to  be  recoverd  in  any  of  the  queen^s 

(e)  5  EHx.  cap,  4. 
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cottris  of  record^  by  the  opinion  of  all  the  judges  except  Catling 
Sanders  and  Whiddon^  extends  only  to  the  four  courts  of 
fVesifninsier,  and  not  to  commissioners  of  oyer  and  terminer; 
but  otherwise  it  is,  if  no  court  be  appointed.  At.  6  ^7  EUz. 
Dy.  236.  a. 

Again,  by  the  statute  of  23  H,  8.  cap,  4.  against  brewers 
for  selling  beer  by  less  measure  than  is  appointed 
by  the  act,  the  penalty  half  to  the  king  half  to  the  [  30  J 
informer,  to  be  recovered  by  action  of  debt,  bill,  plaint, 
or  information  in  any  of  the  king*s  courts^  wherein  no  wager 
of  law,  essoin,  protection  or  privilege  shall  be  allowd,  71 
4  Car.  C.  B.  Crokej  p.  112.  Farrington^s  case:  Ruled,  that 
notwithstanding  the  statute  of  21  Jac.  cap,  4.  this  information 
lies  in  the  common  bench,  because  the  justices  of  Nisi  pritia^ 
oyer  and  terminer^  or  of  the  peace,  or  gaol-delivery  canuoc 
hold  plea  upon  this  statute,  because  these  justices  cannot 
allow  an  essoin  or  protection ;  and  the  statute  of  23  H.  8.  ex- 
tends only  to  such  courts  as  can  allow  a  protection,  Sfc.  and 
accordingly  I  have  known  it  resolved  upon  the  statute  of  7  B,  6. 
cap.  5.  for  wines;  and  about  23  Car.  2.  it  was  resolved  upon  a 
writ  of  error  in  the  exchequer-chamber,  upon  a  judgment  given 
in  the  exchequer  for  Foly  a  defendant  in  an  information  upon 
the  statute  of  1  EUz.  cap.  15.  (whereby  the  cutting  of  timber 
within  fourteen  miles  of  a  navigable  river  is  prohibited  on  pain 
of  forfeiting  of  forty  shillings  for  every  tree,  a  moiety  to  the 
queen,  and  a  moiety  to  the  informer,  to  be  recovered  by  origi- 
nal writ,  bill,  plaint  or  information,  wherein  no  essoin,  protec- 
tion, wager  of  law,  or  injunction  shall  be  allowd,)  that  this 
extends  not  to  the  commissioners  of  oyer  and  terminery  nor 
other  courts  in  the  country,  but  only  to  the  four  courts  at  fFest* 
minster.  1.  Because  original  writs  are  not  returnable  before 
them.  2.  They  cannot  allow  or  disallow  protections  or  essoins; 
whereupon  the  judgment  for  costs  was  affirmed;  and  yet  here 
is  no  mention  of  any  courts  or  court  ofrecordj  or  his  majesty^s 
courts^  but  purely  upon  these  two  reasons. 

And  yet  I  believe  hundreds  of  informations  have  been  before 
justices  of  oyer  and  terminer  and  assise^  yea  and  of  the  peace 
in  the  country  upon  several  acts,  that  have  the  like  clauses,  as 
35  H.  8.  cap.  7.  for  the  preservation  of  woods,  and  infinite 
others  according  to  my  lord  Cokeys  opinion,  but  when  it  hath 
come  to  be  judicially  debated,  I  have  not  known  it  to  obtain; 
but  the  resolution  in  Farrington^s  case  and  in  Gregory's  case 
have  sdll  been  allowd. 

6.  Commissionersof  oyer  and  /erminer  cannot  assign 
a  coroner  to  an  approver,  nor  justices  of  peace,  but  jus-  [  31  ] 
tices  of  gaol-delivery  may.  4Co.Instit.  p.  165,  Stamf. 
P.  C.  p.  143.  b.  ^ 
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7.  By  the  statute  of  5  E.  3.  cap.  1 1.  justices  of  oyer  and  /er* 
miner  may  issue  process  of  outlawry  in  any  county  of  England 
against  persons  indicted  before  them,  and  also  a  capias  utttga* 
turn  against  persons  outlawed. 

8.  By  the  statute  of  9  E,  3.  cap.  5.  justices  of  oyer  and  /er- 
miner,  gaol-delivery,  and  assise  are  to  send  their  records  and 
processes  determind  and  put  in  execution  to  the  exchequer  at 
Michaelmas  once  every  year  under  their  seal,  to  be  kept  by  the 
treasurer  and  chamberlains,  but  are  to  take  out  their  estretes 
first. 

9.  All  the  precepts  and  processes  of  justices  of  oyer  and  ter* 
miner  regularly  are  to  be  in  the  names  and  under  the  seals  of 
the  justices  {viz.  three  of  them,  one  of  the  quorum;)  and  altho 
at  this  day  there  is  no  other  warrant  for  the  execution  of  pri* 
soners  condemned,  but  a  calendar  left  with  the  sheriflf  under  the 
band  of  the  justice  that  sits,  yet  antiently  there  was  a  warrant 
nnder  their  hands  and  seals,  and  in  the  names  of  the  commis* 
sioners.  Co.  F.  C.p.  31. 

But  if  the  prisoner  be  in  custody  of  the  sheriff,  the  truth  is, 
there  is  no  need  of  any  warrant  or  calendar,  for  the  open  pro* 
nouncing  and  entring  of  the  judgment  Suspendalur  is  a  war- 
rant for  the  execution,  and  so  it  is  in  the  king's  bench,  the 
entry  on  record  of  the  judgment  with  diprseceplum  esl  mares- 
eallo  quod  facial  execulionem  periculo  incumbente^  without 
any  formal  writ  or  precept  of  the  court  is  sufficient,  and  more 
is  not  usual:  and  the  calendar  subscribed  by  the  judge  of  gaol- 
delivery  is  but  a  memorial;  and  Rolle  would  never  sign  any 
calendar,  but  gave  his  orders  openly  in  court  with  a  charge  to 
the  sheriff  and  gaoler  to  take  notice  of  them. 

More  may  occur  touching  these  matters  in  the  next  chapter. 


[  32  ]  CHAPTER  V. 

TOUCHING   JUSTICES   OF   OAOL-PELIVERT. 

This  court  is  by  commission  under  the  great  seal  directed  com* 
monly  to  five  or  any  two  of  them,  quorum  aliquem  vestr{tm 
A.  B.  vel  C.  D.  unum  esse  volumus  adgaolam  noslram  comi- 
talUs  noslri  S.  deprisonibus  in  ed  existenlibus  deliberandis ; 
see  the  whole  tenor  of  the  commission.  4  Co.  InsliL  cap.  30. 
p.  168. 

1.  By  the  statute  8  R.  2.  cap.  2.  no  man  of  law  shall  be  jus- 
tice of  assise  or  common  deliverance  of  the  gaol  in  his  own  coun- 
try; this  statute  is  expounded  by  33  H.  8.  cap.  24.  to  be  meant 
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of  the  oountyy  where  he  dwelleth;  and  as  to  justices  of  assise  a 
penalty  of  one  hundred  pounds  is  added,  if  he  exercises  that 
office  in  the  county  where  he  is  born  or  doth  inhabit;  but  both 
these  acts  are  usually  dispensed  with  by  a  special  non  obaiante. 
By  a  special  privilege  by  charter  granted  to  the  city  of  Lon^ 
don  the  lord  mayor  is  of  the  quorum,  2  R.  3.  11.  a.  and  so  it 
is  in  the  city  af  Norwich. 

2.  Justices  of  gaol-delivery  may  proceed  against  prisoners 
(if  in  gaol)  upon  inquisition  before  the  coroner  or  any  other 
justices;  and  therefore  justices  of  peace  must  send  in  their  in- 
dictments not  determind  unto  the  justices  of  gaol-delivery  to  be 
proceeded  upon,  whether  they  be  felonies  or  trespasses^  if  the 
party  be  in  gaol  or  set  to  bail.  Siat.  4  E.  3.  cap,  2. 

3.  The  justices  of  gaol-delivery  after  their  commission  sealed 
doy  or  should  issue  a  precept  to  the  sheriff  importing  these  things^ 
piz. 

1.  That  upon  such  a  day  and  place.  Venire  facias  omnes  pri- 
sones  in  prisonS  domini  regis  com'  predict'  existentes  vel  per 
ipsum  per  manucaptionem  dimiss.  cum  eorum  attachiamentis 
&  omnibus  aliis  eorum  deliberationem  tangent' &  penes 
se  remanent'.  2.  Qu6d  Venire  facias  ai  the  day  and  [  33  ] 
place  24  legates  homines  de  quolibet  hundredo  ad  inqui- 
rendum pro  domino  rege  &.  corpore  comitates  prsddicti.  3.  Ac 
alios  24  probos  &  legates  homines  de  comitatu  prsedicto  ad  fit- 
ciendam  juratam  inter  dominum  regem  &  prisones  prsedictos. 
4.  Et  proclamari  facias  dictam  deliberationem  gaols  in  omnibus 
civitatibus,  burgis  &  aliis  locis,  qu6d  omnes,  qui  sequi  voluerint 
versus  prisones  prsedictos  pro  domino  rege  vel  se  ipsis,  adtunc 
sint  ibi  in  form&  juris  prosecuturi.  5.  Scire  facias  etiam  omni- 
bus Justiciariis  ad  pacem  comitates  prsedicti,  coronatoribus,  ca- 
pitalibus  constabulariis  pacis,  majoribus,  ballivis,  senescallis 
magnatOm,  ballivis  hundredorum  &  libertatQm,  qu6d  tunc  sint 
ibi  ad  faciendum  quod  ad  officium  suum  pertinet,  &  tu  adtunc  . 
sis  ibi  unk  cum  ballivis  &  ministris  suis  ad  faciendum  ea,  quae 
tuo  &  eorum  officio  incumbunt  6.  Et  habeas  ibi  t^m  nomina 
Justiciariorum  ad  pacem,  coronatorum,  capitalium  constabula- 
riorum  pacis,  senescallorum  maguatQm,  ballivorum  hundredo- 
rum &  libertatQm,  qu^m  juratorum  pra^dictorum,  &  hoc  prse- 
ceptum. 

This  precept  is  made  in  the  king's  name,  or  in  the  name  of 
the  justices  of  gaol-delivery,  Videformamf  inde  Bast.  Entries, 
p.  385.  a.  Gaol-delivery.  1.  Venire  facias  de  quolibet  hun- 
dredo 24  tim  milites,  quiun  alios(*)  &  de  qualibet  villatft,  ubi 
dicti  prisones  indictati  existunt^  quatuor  homines  &  prseposi- 

(*)  The  wordi  in  Raitel  are  Uberoi  ^  UgaU$  hmiin—. 
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turn  ad  faciendum  ea,  quae  ex  parte  domini  regis  tunc  ibidem 
injungentur. 

This  is  not  unlike  the  summons  of  the  Iters  formerly,  nor 
altogether  unlike  the  summons  of  the  sessions  of  the  peace, 
quod  vide  Crompton  de  pace^  p.  332.  a.  which  is  in  the  king's 
name,  and  so  may  this,  with  the  Teste  of  the  chief  justice :  Or 
it  seems  it  may  be  in  the  name  of  the  justices  of  gaol-delivery 
and  under  their  seal ;  vide  simile  in  Holcrcft^s  case,  Co.  En- 
triesy  55.  by  the  justices  of  gaol-delivery  for  the  verge ;  this 
precept  is  accordingly  returned,  the  justices  of  peace,  coroners, 
mayors,  bailiffs  of  hundreds,  and  liberties,  constables  of  hun- 
dreds, and  names  of  the  grand  inquest  returud  and  called  in 
order. 

4.  And  therefore  it  hath  never  been  a  question,  but 
[  34  ]  that  the  justices  of  gaol-delivery  may  take  an  indict- 
ment^ try,  and  give  judgement  the  same  day.  22  E.  4. 
Coron.  44. 

5.  But  altho  this  solemnity  of  summons  of  the  gaol-delivery 
may  be,  and  should  be  used,  yet  they  may  command  the  sheriff 
ore  tenuSy  to  return  a  pannel  without  any  precept  in  writing  to 
him,  (as  is  necessary  in  case  of  justices  of  oyer  and  terminery) 
and  the  reason  is  given,  because  there  is  a  general  command  to 
the  sheriff  by  the  summons  of  the  gaol-delivery  to  return 
twenty-four  to  try  prisoners.  4  H.  5.  Enquesi  55.  4  Co.  Insiii. 
cap.  30.  p.  168. 

6.  They  may  deliver  by  proclamation  persons  imprisond, 
where  either  no  indictment  is  preferd,  or  an  indictment  pre- 
ferd  and  ignoramus  found,  which  is  said  cannot  be  done  by 
justices  of  oyer  and  terminery  or  of  the  peace.  2  JR.  3. 
Corone  47. 

7.  They  may  originally  take  indictments  of  felony  of  such 
prisoners  as  are  in  gaol;  this  hath  been  accordingly  resolved 
and  is  the  constant  practice,  and  so  may  justices  of  oyer  and 
terminer:  So  that  when  the  prisoner  is  in  gaol,  both  have  a 
concurrent  jurisdiction.  4  Co.  Instit.  cap.  30.  p.  168  Sr  169. 
and  accordingly  it  was  resolved  in  the  case  of  ^pharry  and 
Morgan^  P.  29  Eliz.  there  cited.  And  therefore  the  case  of 
3  Mar.  B.  Commission  24.  and  Pasch.  32  Eliz.  B.  R.  Pur- 
seWs  case,  Croke^  n.  10.  p.  179.  wherein  it  is  said,  that  justices 
of  gaol-delivery  cannot  take  an  indictment,  unless  they  be  also 
justices  of  peace,  and  then  they  may  take  an  indictment  as  jus- 
tices of  peace,  and  try  him  as  justices  of  gaol-delivery,  is  to  be 
intended,  where  the  offender  is  at  large  and  out  of  prison,  for 
if  he  be  in  prison,  the  indictment  against  hitn  may  be  taken 
before  them  as  justices  of  gaol-delivery,  or  as  justices  of  oyer 
and  terminer,  or  of  the  peace. 
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8.  And  therefore  justices  of  oytr  and  terminer ^  gaol-delivery, 
and  of  the  peace  may  make  up  their  record  by  all  three  of  the 
powers ;  and  if  it  be  good  by  one  commission  or  by  the  other, 
it  is  good  and  not  erroneous,  and  the  best  shall  be  taken  for  the 
king.  9  H.  7.  9.  a.  3.  Mar.  B.  Commission  24.  Cromp.  Juris* 
diction  de  Courts  226. 

9.  If  a  person  be  let  to  bail,  yet  he  is  in  law,  in 
prison,  and  his  bail  are  his  keepers,  and  therefore  the  [  35  J 
justices  of  gaol-delivery  may  take  an  indictment  against 

him,  as  well  as  if  he  were  actually  in  gaol ;  but  he  that  is  let 
to  mainprise  is  not  in  custody,  21  H.  7.  33.  a.  9  E.  4.  2.  a.  39 
H.  6.  27.  b.  in  the  one  case  the  entry  is  traditur  in  ballium. 
in  the  other  deliberatur  per  manucaptionem. 

10.  They  may  take  an  indictment  against  persons  for  high 
treason,  if  they  be  in  gaol,  and  may  try  and  give  judgment 
upon  them,  as  well  as  commissioners  of  oyer  and  terminer 
against  the  opinion  delivered  H.  \5  Jac.  B.  S.  BumpstecTs 
case. 

This  appears  by  the  statute  of  1  E.  6.  cap.  7.  vide  4  Co. 
Instil,  p.  169.  ^  libris  ibi,  and  it  is  constant  experience. 

11.  By  the  statute  of  1  E.  6.  cap.  7.  the  subsequent  commis- 
sioners of  gaol-delivery  have  power  to. give  judgment  upon  a 
person  reprieved  after  conviction,  and  altho  it  be  made  a  qusere^ 
Dy.  205.  a.  whether  they  may  as  well  award  execution  upoa 
a  judgment  given  by  the  former  commissioners  of  gaol-delivery, 
Sre.  yet  it  seems  to  be  without  question  they  may.  1.  Upon 
the  very  common  law,  if  a  person  be  indicted  and  outlawed  for 
felony  before  justices  of  peace,  yet  if  he  be  in  prison  the  justices 
of  gaol-delivery  have  power  to  award  execution  upon  that  out- 
lawry, for  they  are  constituted  ad  gaolam  deliberandam  15 
H.  7.  5.  b.  agreed,  and  certainly  if  there  had  been  any  doubt  of 
that,  the  statute  of  1  E.  6.  would  have  made  as  special  a  pro- 
vision for  awarding  execution  upon  a  judgment  given  by  former 
commissioners,  as  for  giving  judgment  upon  a  conviction  before 
them.  2.  But  if  there  were  any  doubt  thereof  at  common  law, 
yet  the  statute  of  1  E.  6.  cap.  7.  hath  sufficiently  enabled  them 
thereunto  by  the  last  clause  thereof,  viz.  that  notwithstanding 
the  altering  of  the  commissions  of  assise,  oyer  and  terminer^ 
gaol-delivery,  or  the  peace  the  new  justices  may  proceed  in 
every  behalf ,  as  if  the  old  commissions  or  commissioners  had 
continued  not  alterd. 

13.  They  may  receive  appeals  by  bill  against  any  person 
being  in  gaol. 

13.  They  may  assign  a  coroner  to  an  approver,  and 
make  out  process  against  the  appellee  in  a  foreign  [  36  ] 
county  by  the  statute  of  28  K  1. 
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14.  The  sheriff  is  to  deliver  unto  the  justices  of  gaol-delivery 
the  names  of  all  persons  in  gaol,  or  that  are  bailed  or  let  to 
mainprise  by  him  for  felony  by  the  statute  of  3  H,  7.  cap,  3. 

15.  If  a  statute  limit  specially  an  offense  to  be  heard  and  de- 
termind  by  the  justices  of  peace,  as  that  of  3  H,  8.  cup.  5.  it  is 
doubtful  whether  justices  of  gaol-delivery,  yea  of  oyer  and  /er- 
miner  may  hear  and  determine  it ;  but  upon  the  statute  of  7  H. 
7.  cap.  1.  which  speaks  only  of  justices  in  the  county,  either 
the  commissioners  of  oyer  and  terminer  or  gaol-delivery  may 
hear  and  determine  it. 

16.  By  the  statute  of  3  H.  8.  cap.  12.  The  justices  of  gaol- 
delivery  or  of  the  peace,  have  power  in  open  session  to  reform 
all  pannels  returnd  before  them,  by  putting  out  and  putting  in 
names  of  persons,  which  pannels  so  reformed,  shall  be  accord- 
ingly returnd  by  the  sheriff:  And  note,  this  command  is  ore 
tenus. 

And  hence  it  comes  to  pass,  that  altho  upon  trials  of  felons  in 
the  king's  bench,  or  (>yerand/^rmf/ier,if  the  prisoner  challenge 
twenty  peremptorily,  as  he  may,  so  that  there  be  not  sufficient 
remaining  of  the  pannel,  there  is  to  be  a  Tales  granted  by  pre- 
cept returnable  as  the  case  requires ;  yet  before  justices  of  gaol- 
delivery  the  prisoner  gets  no  time  by  it,  for  the  sheriff  by  the 
command  of  the  court  ore  tenus,  may  enlarge  the  pannel  with- 
out any  formal  precept:  Ficfe  Stamf.  P.  C.  Lib.  III.  cap.  5. 
/ol.  155.  b.  and  therefore  Tales  are  not  granted  by  precept  be- 
fore justices  of  gaol-delivery^  which  much  expedites  all  business 
before  them. 

17.  By  the  statute  of  9  E.  3.  cap.  5.  The  records  before  them 
determind  are  to  be  deliverd  to  the  treasurer  and  chamberlains 
of  the  Exchequer  at  Michaelmas  yearly. 

18.  By  the  statute  of  34  H.  8.  cap.  14.    The  clerks  of  the 
crown,  clerks  of  assise,  and  clerks  of  the  peace  are  to  certify 
into  the  king's  bench  the  names  of  all  persons  outlawed,  at- 
tainted, or  convicted,  and  upon  letter  from  the  justices 

[  37  ]  aforesaid  certificates  shall  be  made  of  such  persons 
outlawed,  attaint^  or  convict^  to  the  justices  of  gaol- 
delivery. 

19.  Justices  of  gaol -deli  very  may  send  prisoners  by  Habeas 
Corpus  to  the  sheriff  of  another  county,  and  a  precept  to  the 
sheriff  of  that  othercounty  to  receive  them,  namely,  for  a  felony 
committed  in  that  county,  tho  that  county  be  out  of  the  circuit 
of  the  justice  that  sends  them;  and  tho  I  once  knew  it  scrupled, 
yet  I  think  the  law  is  clear  in  it;  vide  I  fy  2  P.  fy  M.  cap.  13. 
in  fine;  for  of  necessity  the  justices  of  gaol-delivery  have  in 
some  cases  power  out  of  the  precincts  of  their  county  or  circuit ; 
as  where  an  approver  appeals  a  person  in  a  foreign  county^  and 
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this  is  certified^  as  it  ought,  to  the  justices  of  gaol-delivery,  where 
the  approver  is,  the  justices  of  gaol-delivery,  may  make  out. 
process  of  capias^  and  it  seems  also  of  exigent  against  the  ap* 
pellee,  and  yet  he  is  neither  in  gaol  nor  in  the  same  county. 
Z9  E.  3.  42.  a.  Corone  462. 

But  upon  an  inquisition  before  the  coroner  returnd  before 
justices  of  gaol-delivery  they  cannot  make  process  of  outlawry; 
vide  petiiionem  indi  in  parliamento^  29  E.  3.  n.  22.  sed  non 
obtinuit;  but  the  answer  was  only,  Soit  /'  auncient  ley  sur  ceo 
use. 

20.  «dP.  and  B.  are  indicted  before  the  justices  of  peace  of  Mid-^ 
dUseXf  and  according  to  the  statute  of  4  iS.  3.  cap.  1.  the  indict* 
ment  is  deliverd  over  to  the  justices  of  the  gaoMelivery  of 
Newgate:  A.  appears  and  is  tried  and  acquitted,  B.  appears  not, 
1.  The  justices  of  peace  cannot  make  out  process  against  A 
because  the  record  is  not  before  them.  2.  The  justices  of  gaol- 
delivery  cannot  make  out  process  returnable  before  the  justices 
of  the  peace,  because  another  court.  3.  By  some  opinions  the 
justices  of  gaol-delivery  may  make  out  process  to  the  outlawry 
returnable  at  the  next  sessions  of  gaol-delivery;  but  others 
thought  they  had  no  such  power,  for  their  commission  is  to  de-> 
liver  the  gaol,  and  not  to  issue  process  against  them  that  are  out 
of  gaol,  neither  can  they  proceed  to  outlawry  before  themselves, 
as  commissioners  of  oyer  and  terminer^  because  the  indictment 
was  taken  before  other  justices,  mir.  of  the  peace:  It  was  there-* 
fore  held  the  entire  record  must  be  removed  into  the 

king's  bench  by  certiorari^  and  from  thence  process  [  38  } 
of  outlawry  may  go  against  B.  T.ll  Car.  B.  R.  2  Rol 
Jibr.  96.  Storie*s  case,  who  in  this  case  was  outlawed  before  the 
justices  of  peace,  and  the  outlawry  therefore  reversed. 

21.  By  the  statute  of  26  H.  8.  cap.  6.  The  justices  of  peace 
and  gaol-delivery  in  the  counties  adjacent  to  fFales  have  power 
to  hear  and  determine  counterfeiting,  washing,  or  clipping  of 
coin,  murder,  burnings  of  houses,  manslaughter,  robbery,  bur- 
glary, rapes,  and  other  felonies,  and  the  accessaries  thereof  com- 
mitted in  fValeSy  or  any  lordship  marcher,  ^c.  as  if  committed 
in  the  same  adjacent  county:  This  is  repeald  as  to  treasons  by 
the  statute  of  I  ^2  F.^  M.  cap.  10.  but  stands  in  force  as  to 
other  felonies. 

29.  By  the  statute  of  27  H.  8.  cap.  24.  The  power  of  mak- 
ing justices  of  eyrCf  of  assise,  gaol-delivery,  and  of  the  peace  ia 
counties  palatine  and  franchises  is  resumed,  and  the  same  are 
to  be  made  by  letters  patents  under  the  great  seal  of  England. 

But  they  shall  hold  their  sessions  only  within  such  franchises 
and  liberties,  and  in  none  other  places,  as  the  justices  of  the  said 
liberties  lately  have  commonly  used  within  the  said  liberties ; 
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and  that  no  person  within  the  said  liberties  be  compelltble  by 
authority  of  this  act  to  appear  out  of  the  same  before  other  jus- 
tices of  assise,  gaoi-delivery,  or  of  the  peace^  than  those  named 
by  the  king  to  sit  within  the  said  Hberties. 

By  this  statute,  1.  These  justices  sitting  within  exempt  fran- 
chises or  counties  palatine  are  now  the  king's  courts  and  the 
king's  justices,  and  therefore  a  certiorari  issuing  out  of  the 
king's  bench  to  these  justices  sitting  in  Durham  or  the  cinque- 
ports  ought  to  be  obeyed  as  by  other  justices  out  of  franchises. 
2.  That  yet  where  franchises  of  this  nature  were  antientiy 
granted  to  abbots  to  make  justices  of  gaol-delivery  to  sit  within 
franchises,  as  for  instance  in  the  franchise  of  St.  Edmunds- 
Buryj  there  is  a  special  commission  of  gaol-delivery  for  that 
franchise.  3.  That  this  restriction  of  sitting  within  the  franchise 
extends  not  to  the  commission  of  oyer  and  terminer ^  for  that 
extends  tikm  infra  libertateSj  qudm  extra^  and  there* 
[  39  ]  fore  may  sit  out  of  a  franchise,  and  determine  misde- 
meanors within  the  franchise:  And  this  I  did  once  in  a 
session  in  the  county  of  Suffolk^  which  by  reason  of  sickness  at 
that  time,  could  not  be  held  in  Bury^  viz.  I  kept  the  session  for 
the  whole  county  by  virtue  of  the  commission  of  oyer  and  /er- 
miner.  4.  This  resumption  extends  not  to  cities  and  boroughs, 
but  they  are  specially  excepted,  and  particular  provision  for  the 
bishops  of  Ely,  Durham  and  York,  to  be  justices  of  the  peace 
only  within  their  franchise. 

23.  By  the  statute  of  6  S.  2.  cap.  5.  they  are  to  hold  their 
sessions  in  the  principal  towns,  where  the  county-court  is  held; 
but  this  is  but  directive  not  coercive,  for  the  judges  may,  and 
usually  have  appointed  their  sessions  at  their  pleasure  in  other 
places. 


CHAPTER  VI. 

TOUCHING  THE  POWER  OF  JUSTICES  OF  ASSISE   AND  NISI  PRIUSy 
WITH  RELATION  TO  FELONY. 

The  settled  course  of  granting  nisiprius  was  by  the  statute  of 
27  E.  I.  definibuSj  cap.  3. 

By  the  construction  made  of  that  statute,  if  a  man  be  indicted 
in  the  country,  and  that  indictment  removed  by  certiorari,  and 
the  body  of  the  prisoner  by  habeas  corpus  into  the  king's  bench, 
and  there  he  pleads  not  guilty,  after  that  statute  and  before  the 
statute  of  6  H.  8.  cap.  6.  the  transcript  of  the  record  might  be 
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sent  down  by  nisi  prim  to  try  that  issue.  22  E.  4. 19.  5  Mar.  B. 
Coron.  231.  Statute  42  E.  3.  cap.  11.  4  Co.  Rep.  43.  b.  Bi- 
hilh'a  case. 

And  the  like  may  be  done  in  an  appeal,  2\  H.I.  34.  a.  2^ 
Z  P.fy  M.  RtaiPa  case,  Dy.  120.  a.  Rasi.  Entries  in  title  ^p- 
peal  per  totum^  8  H.  5.  6.  Coron.  463. 

Upon  the  statute  of  27  E.  I.  cap.  3.  and  the  statute 
of  14  H.  6.  cap.  I.  there  hath  been  variety  of  opinions  [  40  ]| 
touching  their  power  in  cases  of  felony:  Some  have 
thought,  that  by  virtue  of  those  statutes  they  had  originally  a 
power  to  hear  and  determine  felonies  without  any  other  com- 
mission, tho  as  to  treason  concerning  coin,  upon  the  statute  of 
d  H.  5.  cap.  7.  it  is  expresly  directed,  that  they  shall  have  a 
commission  for  the  hearing  and  determining  that  offense ;  thus 
Siamf.  Lib.  II.  cap.  5./  57  4*  58-  Again,  others  have  thought, 
that  they  have  not  any  such  original  power  without  a  special 
commission  enabling  them  to  hear  and  determine  felonies  ori- 
ginally; but  that  commission,  as  it  seems  by  the  statute  of  27  E. 
1.  cap.  3.  is  called  a  writy  but  is  in  truth  no  other  than  a  com- 
mission, for  all  associations  are  commissions;  and  then  the 
naming  of  them  justices  of  nisiprius  is  nothing  else  but  the  de- 
scription of  those  persons,  to  whom  commissions  of  gaol-delivery 
shall  be  directed,  and  so  they  are  no  other  but  justices  of  gaol- 
delivery. 

Others  have  thought,  and  that  truly,  that  the  justices  of  nisi 
frius  have  not  any  original  power  of  hearing  and  determining 
indictments  of  felony  without  a  special  commission  for  that  pur- 
pose, but  that  by  virtue  of  the  acts  of  27  E.  1.  and  14.  H.  6. 
they  have  a  power  to  determine  such  felonies  only,  as  are  sent 
down  to  trial  before  them;  as  they  have  power  by  the  statute 
of  fVe^tm.  2.{a)  to  give  judgment  in  assises  of  darrein  present^ 
meni  and  quare  impedit^  where  an  issue  is  brought  down  to 
trial  before  them,  tho  they  have  no  power  originally  to  hold 
plea  in  a  quare  impedii. 

And  that  this  was  the  meaning  of  the  statute  of  14  H.  6.  cap.  1. 
and  tho  it  speaks  of  all  cases  of  felony  and  of  treason,  yet  it  is 
intended  only  of  such  felonies  or  treasons  as  were  at  issue  and 
brought  down  before  them  to  be  tried  by  nisiprius,  appears  in 
this,  that  as  to  those  points  of  treason,  which  were  enacted  by 
3  H.  5.  cap.  7.  it  is  expresly  enacted  by  that  statute,  that  they 
shall  have  commissions  to  hear  and  determine  them,  and  so  as 
to  those  they  needed  not  the  aid  of  a  new  statute  to  enable  it. 

Now  as  to  the  usage  thereupon. 

1.  In  case  of  appeals.  If  issue  be  joined  and  sent  r  j^|  -i 
down  by  nisi  prius  to  be  tried,  antiently  indeed  they  L  ^^  J 

(•)  C«f.  30.  See  8  C^.  JbuUL  434. 
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did  not  proceed  to  judgment;  but  if  the  defendant  were  acquit- 
ted, they  did  by  the  same  jury  inquire,  1.  Of  the  damages.  2.  Of 
the  sufficiency  of  the  plaintiff.  3.  Of  the  abetters;  and  this  in- 
quest being  retumd  into  the  king's  bench,  there  judgment  and 
execution  were  made,  quod  vide  8  H.  5.  6.  Coron.  463.  yea  and 
by  Fairfax^  22  E.  4.  19.  If  the  plaintiff  were  nonsuit  at  the 
nisipriusj  the  justices  of  nut  prius  should  only  record  it,  and 
remit  the  record  into  the  king's  bench,  and  not  arraign  the  pri* 
soner  at  the  king's  suit 

But  the  later  practice  and  authority  is  otherwise,  viz.  That 
they  may  not  only  inquire  of  the  abetters,  but  also  give  judg- 
ment against  them;  and,  if  the  plaintiff  be  nonsuit,  may  arraign 
the  prisoner  at  the  king's  suit,  and  give  judgment  and  make 
execution.  Dy.  120.  a.  Read* 9  case.  And  so  if  he  be  convict 
of  manslaughter  upon  an  appeal,  the  justices  of  nisi  priua  allow 
his  clergy,  4  Co.  Rep.  43.  b.  Bibith^a  case;  and  this  it  seems  is 
warranted  by  the  construction  of  the  statute  of  14  H.  6.  cap.  1. 
for  the  statute  of  fFetim,  2.  cap.  12.(6)  extends  not  to  this  case, 
especially  of  arraigning  the  prisoner  upon  a  nonsuit. 

2.  As  to  an  indictment  of  felony  or  treason  removed  out  of  the 
county  by  certiorari^  and  the  party  pleading,  the  record  is  sent 
down  by  niri  prius  to  be  tried,  the  judges  of  nisi  priua  may 
upon  that  record  proceed  to  trial,  and  judgment,  and  execution, 
as  if  they  were  justices  of  gaol-delivery  by  virtue  of  the  statute 
of  14  H.  6.  cap.  1. 

But  if  there  were  any  question  upon  that  statute,  yet  the  sta* 
tute  of  6  H.  8.  cap.  6.  which  extends  to  all  justices  and  com* 
missioners  as  well  as  those  of  gaol-delivery  and  of  the  peace, 
enables  the  court  of  king's  bench  to  send  to  them  the  very  re* 
cord  itself,  and  by  special  writ  or  mandate  to  command  them  to 
proceed  to  trial  and  judgment  upon  such  issue  joined ;  as  they 
may  command  the  justices,  before  whom  the  indictment  was 
taken,  to  proceed  to  hear  and  determine  the  same  if  no  such 
issue  were  joined. 

(6)  3  Co.  JmtU.  383. 
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CHAPTER  VII. 

COKCERiriNa  THB    COMMISSION   OF    PEACE,  ANB   THE   POWER 
THEREOF,   IN   RELATION   TO    FELONIES. 

At  common  law  there  were  conservators  of  the  peace  assigned 
by  the  king  by  commission.[l] 

But  the  first  establishment  of  justices  of  the  peace  was  by  the 
statute  of  I  E.  3.  cap.  16.  Good  and  lawful  men  shall  be  as- 
signed in  every  county  to  keep  the  peace.[2] 

. __-_ ■     '  ■     ■  r 

[1]  At  common  law  justioei  of  the  peace,  then  called  ean$eTvator$  of  the  peace^ 
were,  1.  Virtvte  qfficii,  ai  the  King,  the  Lord  Chancellor,  or  Lord  Keeper,  the 
Lord  Steward,  the  Lord  Marshal  and  Conitable  of  England,  and  every  Justice  of 
King's  Bench,  having  general  jurisdiction  over  the  whole  kingdom :  the  Josticee 
of  the  Common  PJeais,  the  Barons  of  the  Exchequer  and  varions  minor  judicial 
oflicera,  having  jurisdiction  within  special  places  only,  and  more  limited  powers. 
9.  By  tenure  of  land^  as  if  the  Ring  grant  unto  a  man  lands  to  hold  of  him  by 
knigbt*s  service  and  to  be  a  conservator  of  the  peace  in  the  county,  he  is  a  co»- 
servator  by  tenure.  3.  By  eltcii4m^  in  the  full  county  before  the  sheriflr.  Lambord 
Book  1.  chop.  3. 

The  first  assumption  by  the  crown  of  this  right  of  the  people,  the  appointment 
of  justices  of  the  peace  instead  of  their  election,  was  in  the  beginning  of  the  reign 
of  Edw.  III^  and  the  writ  for  this  purpose  contajneth,  says  Lanibard,  a  fayre 
sbowe  of  a  fowle  shilt,  I  mean  his  attaining  to  the  crowne  by  the  deprivation  of 
his  owne  fiither — after  such  time  as  Queen  Isabel,  contending  with  her  husband 
King  Edward  the  Second,  was  returned  over  the  seas  into  England,  accompanied 
with  her  son  prince  Edward,  called  afterward  the  third  king  of  that  name,  and 
with  Sir  Roger  Mortimer  and  such  others  of  the  English  nobility  as  had  for  the 
indignation  of  the  king  fled  over  the  seas  unto  her :  she  soon  after  got  into  her 
hands  the  person  of  the  old  king,  partly  by  the  assistance  of  the  Henalders  that 
she  bronght  with  her,  and  peltljr  by  the  aid  of  such  other  her  friends  as  she  found 
ready  here:  and  she  immediately  caused  him,  by  forced  patience,  to  surrender  hie 
crown  to  the  young  prince.  And  then  also,  forasmuch  as  it  was,  not  withom 
cause,  feared  that  some  attempt  would  be  made  to  rescue  the  imprisoned  king, 
order  was  taken  that  he  would  be  conveyed  secretly  and  by  night  watches,  from 
house  to  house  and  from  castle  to  castle,  to  the  end  that  his  favourers  should  be 
ignorant  what  was  become  of  him :  yea  and  then  withal  it  was  ordained  by  par* 
liament  in  the  lifetime  of  that  deposed  king,  and  in  the  very  first  entry  of  his  son's 
reign,  1  Edw.  III.  ch.  15,  that  in  every  shire  of  the  realm  good  men  and  lawful, 
which  were  no  maintainors  of  evil  nor  barretors  in  the  country,  should  be  assigned 
to  keep  the  peace :  which  was  as  moeh  to  say  that  in  every  shire  the  king  him- 
self  should  place  special  eyes  and  watches  over  the  common  people,  that  should 
be  both  willing  and  wise  to  fofesee  and  be  also  enabled  with  meet  authority  to 
repress  all  intention  of  uproar  and  force  even  in  the  first  seed  thereof  and  before 
that  it  should  grow  up  to  any  offer  of  danger.  So  that  for  this  cause,  as  I  think, 
the  election  of  the  simple  conservators  or  wardens  of  the  peace  was  first  taken 
from  the  people  and  translated  to  the  assignment  of  the  king.  Lambard  Book  1. 
cAap.  4. 

In  the  more  recently  made  or  amended  Constitutions  of  the  American  Statei 
the  common  law  has  been  restored  in  this  respect  and  justices  of  the  peace  are  now 
elected  by  the  people. 

[3]  The  appellation  ^jutUce'*^  is  usually  applied  to  persons  in  the  commission 
of  the  peace,  for  ooonties,dLc.;  **  magietrmte**  to  persons  exercising  similar  autho. 
rity  under  charter,  as  in  cities«  boroughs,  dtc  3  BunCe  JuoUeOt  964.  Edii,  1845. 
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And  by  the  statute  or  18  E.  3.  cap.  2.  Two  or  three  of  the 
best  reputation  in  the  counties,  with  other  wise  and  learned  in 
the  law,  shall  be  assigned  by  the  king's  commission  to  hear  and 
determine  felonies  and  trespasses  done  against  the  peace  in  the 
same  counties,  and  inflict  punishment  reasonably  according  to 
law  and  reason,  and  the  manner  of  the  deed;  and  this  statute 
directed  their  power  of  hearing  and  determining  as  well  as  keep- 
ing the  peace.  [3] 

In  pursuance  of  these  statutes,  and  of  other  statutes(a)  rela- 
tive to  justices  of  peace,  they  have  a  commission  of  the  peace 
under  the  great  seal  directed  to  them.[4] 
•  And  this  commission  consisted  antiently  of  three  clauses  of 
Jissignavimusy  and  now  of  two. 

The  first  is,  Assignavimus  vos  conjunctim  &  divisim  & 
quemlibet  vestrQm  ad  pacem  nostram  in  com'  Cant^  con- 
servandam,  &c.  And  this  makes  every  of  them  conservators 
and  justices  of  the  peace  for  those  acts  that  are  performable  by 
one  justice. 

The  second  is,  Assignavimus  vos  &  quoslibet  duos  vel  plures 
vestrQm,  quorum  aliquem  vestrQm  A.  B.  C.  &c.  unum  esse 
Tolumus,  justiciarios  nostros  ad  inquirendum  per  sacramentum 
proborum  &  legalium  ho'minum  de  comitatu  prasdicto, 
[  43  ]  per  quos  rei  Veritas  melius  sciri  poterit,  de  omnibus 
&  omnimodis  feloniis,  veneficiis,  incantationibus,  arte 
magidt,  fortilegiis,  trangressionibus,  forestallariis,  regratariis, 
ingrossariis,  extortionibus  quibuscunque:  Ac  de  omnibus^& 
singulis  aliis  malefactis  &  ofiensis,  de  quibus  justiciarii  pacis 
iiostrsB  legitime  inquirere  possunt  aut  debent,  per  quoscunque 
&  qualitercunque  in  comitatu  praedicto  factis  &  perpetratis,  vel 
quae  in  posteri^m  ibidem  fieri  contigerit;  and  then  goes  to  some 
particular  ofienses,  and  to  inspect  indictments  taken  before 

(•)  34  E.  3.  cap,  1.   3  IT.  5.  etip.  1. 


[3]  JiuUeei  of  the  peace  have  at  well  the  antient  power  toochin^  Uie  peace, 
which  Uie  conierTaton  of  the  peace  had  at  common  law,  at  alio  that  whole  au- 
thority which  the  atatatet  have  lince  added  thereto.  DaU,  eh,  5,p,  15. 

[4]  The  first  commifsion  waa  issued  about  the  year  1337;  it  was  after  re- 
fined by  conference  of  the  judges  and  barons  A.  D.  1590,  {Lamb,  eh,  9,)  and 
eootinues  much  the  same  to  this  day.  See  Form  in  3d  eo/.  of  Bum*$  JmoHet^ 
tditionof  1845. 

By  Stat  id  Ooo,  IL  ch.  90,  a  fireehold  qualification  of  the  dear  yearly  value 
of  a  hundred  pounds  is  required. 

By  sUt  5  Sl  B  Will  IV.  eh,  76,  §  101,  justices  appointed  *for  boroughs 
within  the  municipal  corporations  act,  are  not  required  to  have  any  qualification 
by  estate. 

Justices  by  commission  hold  during  the  pleasure  of  the  crown.  DaU,  eh,  3. 

Justices  of  the  peace  that  were  so  at  common  law,  virtuU  qtffeti,  atill  continue. 
1  Blaeko.  Commo.  349. 
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them  or  l^fore  former  justices  of  the  peace,  and  to  make  pro* 
cess  against  persons  indicted,  qnousque  capiantur,  reddant  se, 
Tel  utiagentur:  Ac  omnia  &  singula  felonias  &c.  &  caetera 
praemissa  secund&m  legem  &  consuetudinem  regni  nostri  .Sng* 
Km  audiendum  &  terminandum,  and  to  do  execution  there- 
upon. 

A  proviso  if  a  case  of  difficulty  arise,  then  to  respite  judg- 
ment till  the  justices  of  assise  come  into  the  county,  ^c. 

So  that  the  commission  gives  a  personal  power  to  every  jus- 
tice of  peace  by  the  first  clause;  but  by  the  second  gives  to 
them,  or  two  of  them,  whereof  one  of  the  quorumy  power  to 
hear  and  determine  felonies,  fyc.[5] 

But  t>esides  these  powers  specially  given  them  by  their  com- 
mission, and  the  general  acts  of  parliament  touching  justices  of 
peace,  there  are  divers  subsequent  statutes,  that  give  them 
powers,  sometimes  to  one  justice,  sometimes  to  two,  sometimes 
in  their  sessions,  sometimes  out  of  their  sessions,  which  it  were 
too  long  here  to  recite;  I  shall  only  apply  myself  to  that  power, 
that  they  have  by  their  commission  or  otherwise,  in  relation  to 
treasons,  felonies,  and  capital  offenses. 

I.  And  in  the  first  place  touching  the  second  •Sssignavimus, 
whereby  they  have  power  to  hear  and  determine. 

Without  this  clause  they  have  no  power  to  hear  and  deter- 


[S]  In  the  eUoM  of  the  commiMion  directingr  inquiry  ae  to  felonies,  eonie  par* 
ticaUr  jntticet,  or  one  of  them,  are  directed  alwayi  to  be  incloded.  and  no  baaU 
neia  to  be  done  without  their  preeence ;  the  words  of  the  ooromiwion  ronningt 
furam  aliqnem  ?eatraiii  A.  B.  C.  d&c.  unum  esse  Toluftios;  whence  the  persons 
so  named  are  nsoally  called  justices  of  the  quorum.  And  formerly  it  was  ooa- 
tomary  to  appoint  only  a  select  number  eminent  for  their  skill  and  discretion  to 
be  of  the  quorum ;  but  now  the  practice  is  to  advance  almost  all  of  them  to  that 
dignity,  naming  them  all  over  again  in  the  quorum  clause,  except  perhaps  some 
one  inconsiderable  person  for  the  sake  of  propriety.  1  Black:  Comm$,  351;  seo 
4  Oe0.  IV.  eh.  37. 

An  anthority  given  to  two  cannot  be  executed  by  one.  DaU,  cA.  6.  4  Rep§.  48. 
But  by  tiie  3  Geo.  IV.  eh.  33.  t.  3.  one  justice  of  the  peace  may  receive  the  original 
information  or  complaint  at  to  an  oronce  where  two  or  more  justices  are  em^ 
powered  to  hear  and  determine. 

And  independently  of  this  enactment,  it  has  been  considered  that  when  juitloea 
act  minUteriaUy,  it  is  not  necessary,  even  in  cases  where  two  only  have  jurisdic- 
tion, that  that  tiiey  shoold  meet  together  to  do  the  act;  and  long  practice  seems 
to  allow  this.  Thus,  when  a  statute  appoioteth  a  thing  to  be  done  by  two  justioes 
or  more,  if  the  offence  be  any  misdemeanor  or  matter  against  the  peace,  then, 
apoo  complaint  made  to  any  of  those  justices,  it  seemeth  that  one  of  thom  may 
pant  out  his  warrant  to  attach  the  offender  and  to  bring  him  before  the  sams 
justice  and  the  other  justice  so  appointed,  at  some  convenient  place,  and  then 
they  are  to  hear  and  determine  the  same.  DaU,  ek  6.  3  Burn  1006.  edit,  1845. 
When  tiiev  are  to  do  ^  judicial  act  they  should  be  both  together,  to  hear  the  evi- 
deuce  aiio  consult  together  at  the  time  when  they  give  judgment  Billing§  r, 
Prinm,  a  Bia.  Rep$.  1017;  BuUyt  v.  Gre$Uy,  8  Eu$t,  319;   R.  v.  Forr§9t^ 

3  7.  J2.  aa 
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mine  felonies  or  other  matters,  for  the  bare  making  of  them 
justices  of  peace  without  this  clause  doth  not  give  them  power 
to  hear  and  determine  indictments :  vide  Stan^f.  P.  C.  Lib.  II. 
cap.  5.  /.  56.  a.  And  therefore  in  all  returns  of  making  up  of 
records  before  justices  of  peace  touching  indictments  or. con- 
victions, they  must  be  mentiond  to  be  justices  of 
£  44  ]  peace,  n6C  non  ad  diversa  feloniaa^  iratugreuionesj 
fy  alia  malefacta  in  eodem  comitatu  perpttrata 
audiendum  fy  ierminandum  assignai\ 

Yet  this  clause  doth  not  make  them  justices  of  oyer  and  ier* 
fnineTy  for  that  is  a  distinct  commission  of  another  nature,  as 
hath  been  shewn ;  and  therefore  those  acts  of  parliament,  that 
create  new  offenses  and  limit  them  to  be  heard  and  determind 
'before  justices  of  oyer  and  terminer  only,  give  not  thereby 
power  to  the  justices  of  peace  in  such  cases,  unless  also  named 
m  the  act  of  parliament 

As  the  statute  of  5  Eliz.  cap.  14.  of  forgery,[6]  S  H.  7. 
cap.  IS.  conspiring  the  king's  death,  33  H.  8.  cap.  12.  tmirder 
in  the  king's  palace,  8  H.  6.  cap.  18.  embezzeling  records, 
33  H.  6.  cap.  1.  embezzeling  master's  goods,  2  ^  3  JS.  6. 
cap.  24.  stroke  in  one  county  and  death  in  another,  accessary 
in  one  county  to  a  felony  in  another;  for  these  statutes  limit 
the  punishment  of  these  offenses  to  special  judges  appointed  by 
the  acts  themselves,  or  to  justices  of  oyer  and  terminer ^  under 
which  appellation  generally,  in  statutes,  justices  of  peace  come 
not.  9  Co.  Rep.  118.  b.  Co.  P.  C.  cap.  41.  /i.  103.  Dalt. 
cap.  20. 

As  touching  high  treason  it  is  not  mentiond  in  their  commis- 
sion, and  they  have  no  power  to  hear  and  determine  it  by  the 
general  words  of  their  commission. 

But  a  justice  of  peace  upon  complaint  of  a  treason,  may  ex- 
amine and  commit  the  offender  to  prison,  and  take  informations 
touching  it^  for  it  is  breach  of  the  peace,  and  in  order  to  the 


[6]  In  3  Hawk.  P.  C.  7th  edU.  e.  8.  §  64.  it  it  stid  «•  that  it  hath  bMn  of  Ut« 
Mttled  that  josticea  of  the  peaoe  have  no  joriadiction  over  forgery  and  perjury  at 
the  common  law,**  and  the  author  then  aaaiffna  aa  a  reaaob,  **that  inaamoeh  aa 
the  chief  end  of  the  institution  of  the  office  of  theae  ioatices  waa  for  the  preaenra. 
Uon  of  the  peace  ag^inat  peraonal  wroo^  and  open  violence,  and  the  word  ^trespaaa' 
in  ita  popular  and  natural  aenae,  ia  taken  for  such  kind  of  injuriea,  it  ahall  be  under, 
atood  in  that  aenae  only  in  the  aaid  atatute  and  commiaaion,  or  at  the  moat  to  ex- 
tend to  auch  other  offenoea  only  aa  have  a  direct  and  immediate  tendency  to  caoie 
auch  breaches  of  the  peaoe,  aa  libela,  and  auch  like,  which,  on  thia  accoont,  have 
been  adjudged  indictable  before  juaticea  of  the  peaoe.*' 

It  aeems,  therefore,  that  justices  cannot  commit  for  the  offence  of  perjaij  or 
forgery  at  common  law ;  and  aee  R.  v.  BartleU,  3  DowL  N.S,  95;  li  L.  J. 
iN.S.)  AC  C.  127  S,  C,  There  ia,  however,  atatutable  perjury  under  the  5  BUx. 
e.  9.  for  which  josticea  may  commit.    lb.    1  ^iirji,  774. 29th  edit. 
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eonserration  thereof,  he  may  commit  the  offender  to  gaol,  io 
order  to  farther  proceeding  against  him  by  justices  of  oyer  and 
terminer  or  gaol-delivery. 

But  by  some  acts  of  parliament  justices  of  peace  may  take 
indictments  of  particular  treasons,  but  those  presentments  they 
must  certify  into  the  king's  bench  or  gaol-delivery,  as  the  case 
shall  require,  as  upon  the  statute  of  5  Bliz.  cap.  1.  for  main- 
taining the  authority  of  the  see  of  Rome,  13  Eliz.  cap.  8.  for 
bringing  in  bulls  for  absolution, «^^ti«  Ddjfye.  23  Bliz.  cap.  1. 
for  witMrawing  and  reconciling,  or  being  withdrawn  from  the 
king's  alligeance. 

By  the  statute  of  S  H.  5.  cap,  7.  as  to  treason  for 
clipping,  ^.  power  was  given  to  the  justices  of  peace  [  45  ] 
to  inquire  and  make  process  thereupon,  and  antiently 
that  clause  was  put  mto  their  commission,  but  now  omitted; 
for  by  the  statute  of  1  Mar.  cap.  1.  the  act  of  3  H.  5.  cap.  6.  is 
repealed,  and  consequently  the  act  of  3  H.  5.  cap.  1.  that  gave 
power  to  justices  of  peace  to  inquire  touching  it. 

By  the  statute  of  86  H.  8.  cap.  6.  power  is  given  to  justices 
of  peace  to  the  adjacent  counties  to  bear  and  determine  coun- 
terfeiting and  clipping  of  coin,  and  murders  and  other  felonies 
in  Wales;  but  this  also  as  to  treasons  is  repeald  by  the  statute 
of  1  ^  2  P.  4*  M.  cap.  10. 

As  touching  felonies. 

It  is  true,  that  by  the  antient  statute  of  6  E.  1.  cap.  9.  and 
4  E.  3.  cap.  2.  murders  and  manslaughters  were  to  stay  till  the 
gaol-delivery. 

But  by  the  statutes  of  18  E.  3.  cap.  2.  34  E.  3.  cap.  !• 
17  R.  2.  cap.  10.  tho  they  do  only  mention  felonies,  and  do  not 
expressly  mention  murders  and  manslaughters,  and  although 
the  commission  of  the  peace  mentions  not  murders  by  express 
name  but  only  felonies  generally,  yet  by  these  general  words 
in  these  statutes,  and  this  commission,  they  have  power  to  hear 
and  determine  murders  or  manslaughters,  and  thus  it  has  been 
resolved  5  E.  6.  Dy.  69.  a.  Pr^.  to  10  Co.  Rep.  against 
the  opinion  of  Fitzherberi  in  his  Justice  of  Peace,  and  9  £/..4. 
24.    Corofi.  457. 

For  till  the  statute  of  13  2?.  2.  cap.  I.  a  general  pardon  of  all 
Monies  had  pardoned  murder ;  and  tho  that  statute  require  the 
word  murder  to  be  expressed,  yet  that  is  with  relation  only  to 
pardons,  and  not  to  restrain  the  extent  of  the  word  felonies  in 
a  commission. 

^  And  therefore  I  know  not  what  my  lord  Coke  means  in  his 
comment  upon  the  statute  of  Gloucest.  cap.  9.  2  Insiit.p.  316. 
where  he  saith,  that  justices  of  peace  cannot  take  an  indict- 
ment of  the  killing  of  a  man  se  defendendo^  becatise  not 
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within  their  commission^  but  justices  of  gaol-delivery  may; 
for  if  justices  of  peace  have  a  power  to  hear  and  determine 
murder  or  manslaughter,  it  seems  they  may  take  an  indictment 

of  se  defendendoj  for  the  coroner  may  take  an  indict- 
[  46  ]  ment  ofse  defendendo.    3  E.  3.  Coron.  286.    Co.  En-- 

tries  354.  a.  Crompt.  Justice  28.  a.  Holme^s  case,  and 
80  may  justices  of  peace  against  the  opinion  of  Stawfordf 
/.  15.  b.  But  tho  the  justices  have  this  power,  yet  they  do  not 
ordinarily  proceed  to  the  hearing  and  determining  of  murder  or 
manslaughter,  and  rarely  of  other  offenses  without  clergy,  and 
the  reasons  are, 

1.  The  monition  and  clause  in  their  commission  in  cases  of 
difficulty  to  expect  the  presence  of  the  justices  qf  assise. 

2.  The  direction  of  the  statute  of  1  4*  2  P.  ^  M.  cap.  13. 
which  directs  justices  of  peace  in  case  of  manslaughter  and 
other  felonies  to  take  the  examination  of  the  prisoner  and  the 
information  of  the  fact,  and  put  the  same  in  writing ;  and  then 
to  bail  the  prisoner,  if  there  be  cause,  and  to  certify  the  same 
with  the  bail  at  the  next  gaol-delivery;  and  therefore  in  cases 
of  great  moment  they  bind  over  the  prosecutors,  and  bail  the 
party,  if  bailable,  to  the  next  gaol-delivery;  but  in  smaller  mat- 
ters, as  petit  larceny  and  some  cases  within  clergy,  they  bind 
over  to  the  sessions,  vide  Dalt.  cap.  20;  but  this  is  but  in 
point  of  discretion  and  convenience,  not  because  they  have  not 
jurisdiction  of  the  crime. 

By  force  of  this  commission  they  may  take  an  inquisition 
touching ye/b  de  scj  if  not  inquired  before  by  the  coroners;  and 
tho  the  coroner's  inquisition  is  to  be  super  visum  corporis,  this 
needs  not,  but  it  is  traversable.    Co.  P.  C.  p.  55. 

They  may  proceed  upon  an  indictment  taken  before  former 
justices  of  the  peace  in  the  county  by  the  statute  of  11  £f.  6. 
cap.  6.  and  1  E,  6.  cap.  7.  but  cannot  proceed  upon  an  indict- 
ment taken  before  commissioners  of  oyer  and  terminer  or  gaol- 
delivery.    Lamb.  Justic.p.  551. 

But  if  an  indictment  be  taken  before  the  sheriff  in  his  Turn 
by  the  statute  of  1  E.  4.  cap.  2.  those  indictments  are  to  be 
delivered  to  the  justices  of  peace  at  their  next  session,  and  they 
may  proceed  upon  those  presentments. 

Tho  they  have  power  to  hear  and  determine  felonies,  yet, 

1.  They  cannot  deliver  a  person  by  proclamation,  (as  justices 

of  gaol-delivery  may,)  till  an  inquisition  taken;  but  if 

[  47  ]  an   inquisition  be  taken   and  an   ignoramus  found, 

they  may  deliver  him,  as  it  seemeth,  Crompt.  de  Pace, 

f.  9.  b.     2.  They  cannot  assign  a  coroner  to  an  approver. 

Tho  this  be  not  a  commission  of  oyer  and  terminer,  yet  by 
the  opinion  B.  Commission  8.  a  commission  of  oyer  aud  /er- 
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miner  in  the  county  determines  the  second  .Sssignavifnus  of 
the  commission  of  the  peace  ad  audiendum  4*  terminandum; 
quod  qu«re, 

A  general  commission  of  the  peace  in  a  county,  in  two  cases, 
doth  not  determine  the  power  of  former  justices  of  peace. 
1.  Where  they  are  justices  by  charter,  such  as  are  in  London. 
Norwich^  ^c.  for  these  are  perpetual  and  not  amoveable.  2.  Jus- 
tices in  a  particular  city  or  corporation,  parcel  of  a  county,  by 
eonunission  are  not  superseded  by  a  new  commission  granted 
for  the  whole  county  by  the  statute  o{  2  ^  3  F.  ^  M.  cap.  18; 
Fide  statute  II  H.  6.  cap.  6. 

If  the  king  by  charter  grant  to  a  corporation,  that  the  mayor 
and  recorder  shall  be  justices  of  peace  within  the  citv,  whereby 
they  are  justices  in  perpetuity  by  charter,  yet  if  there  be  no 
words  of  exclusion,  the  justices  of  peace  of  the  county  have  a 
concurrent  jurisdiction  with  the  justices  by  charter,  and  so  it  is, 
if  they  be  justices  by  commission  in  the  town  or  city:  Or  the 
king,  notwithstanding  that  charter,  may  grant  a  commission  of 
.the  peace  specially  in  that  city  or  county,  and  they  will  have  a 
concurrent  jurisdiction  with  the  justices  by  charter.[7] 

But  if  this  franchise  of  being  justices  be  granted,  ita  quod 
justiciarii  comitates  se  non  intromit tant^  then,  tho  a  subse- 
quent commission  be  granted  in  the  county  at  large,  it  seems 
they  have  no  jurisdiction  in  this  corporation  or  town.  20  H.  7, 
8.  Case  de  Mbi  de  St.  Jllbans;  quasre  tamen^  whether  the 
indictment  or  session  in  the  franchise  be  void  or  only  a  contempt 
in  the  justices:  This  was  heretofore  moved  between  the  jus- 
tices of  the  peace  of  Surrey  SlXiA  the  borough  of  Southwark,  but 
never  resolved;  but  some  thought  it  to  be  like  the  case  of  the 
bailiwick  of  a  liberty  and  retorna  brevium  granted,  ita  quod 
vicecomes  non  intretj  if  the  sheriff  executes  a  writ 
within  the  liberty,  the  execution  is  good,  but  the  sheriff  [  48  } 
punishable  for  infringing  the  franchise. 

By  the  statute  of  4  E.  3.  cap.  2.  the  justices  of  the  peace 


[7]  Josiicei  of  the  peace  for  the  county  have  concarrent  joriidiction  in  raeh 
borooifha  and  towns  corporate  at  are  not  counties  of  themselves.  Crump,  8.  though 
thej  have  a  magistracy  of  their  own,  unless  the  charter  by  whieh  they  are  con. 
stituted  imports  an  ezprees  exclusion  of  the  county  justices,  by  a  non  intromtt- 
tant  clause,  R,  r.Sain$bury,  4  T.ILASl;  and  they  have  such  jurisdiction  though 
the  charter  contains  such  clause,  if  the  borough  or  town  corporate  has  no  separata 
fourt  of  Quarter  Sessions,  5  Sf  6  Will  IV.  eh.  76.  t.  111.  The^r  have  no  such 
nrisdittion,  if  there  be  no  such  sessions  and  the  charter  contains  such  clause. 
3  Bmm  1004.  EdU.  1845. 

A  mayor  is  not  a  justice  of  the  peace  without  a  particular  grant  in  the  charttr. 
R.  V.  Langley^  2  Ld.  Raym.  1030. 

If  the  charter  of  a  city  gives  to  the  justices  exclusive  jurisdiction,  the  justices 
tot  Uie  county  cannot  interfere.     Talbot  ?.  HMU^  8tra.  1154. 
VOL.  II. — 4 
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ought  to  deliver  all  their  presentments  to  the  next  session  of 
gaol-delivery,  where  they  shall  be  finally  heard  and  determined. 

It  is  true  the  justices  of  peace  may  so  deliver  them  over,  and 
if  they  deliver  them  so  over,  the  justices  of  gaol-delivery  may 
proceed  lo  determine  them,  as  well  as  upon  the  coroner's  in- 
quest, namely  if  the  offender  be  in  guol,  but  otherwise  not 

But  this  delivery  over  of  the  presentments  at  the  session  is 
neither  usual  nor  necessary  at  this  day,  for  that  statute  was 
made  when  the  justices  of  peace  had  only  power  to  inquire  and 
not  to  determine. 

But  by  the  statute  of  18  £.  3.  cap.  2.  their  commissions  were 
to  hear  and  determine,  and  so  were  all  the  commissions  of  the 
peace  made  after  that  statute,  so  that  after  that  statute,  they 
might,  if  they  pleased,  determine  the  presentments  taken  before 
themselves. 

Tho  commissioners  of  oyer  and  terminer  may  indict  and  try 
at  the  same  session,  yet  (as  before)  it  hath  been  ruled  otherwise 
in  case  of  justices  of  peace,  unless  by  consent.  But  certainly 
constant  usage  and  learned  opinion  must  give  that  exposition, 
upon  those  resolutions,  that  it  must  extend  only  to  popular 
actions  or  indictments  for  misdemeanors,  and  not  in  cases  of 
felony,  for  here  they  may  and  do  proceed  de  die  in  diem  and  at 
the  same  sessions,  and  so  much  is  intimated  in  BumpsteiTs 
case,  H.  II  Car.  l.{d)  supra^  cap.  4.  p.  28.  and  Coke  4  Insiii. 
cap.  28.  p.  164.  expressly  saith  it  is  common  experience,  and 
reason  speaks  for  it,  as  well  as  in  the  case  of  the  commission  of 
oyer  and  terminerj  the  session  being  in  the  same  county,  and 
with  a  public  summons  preceding  every  general  sessions. 

The  ordinary  course  of  proceeding  is  in  their  sessions,  which 
are  of  two  kinds,  viz.  private  sessions,  or  public.  Touching  the 
former  I  shall  say  nothing,  for  it  is  ordinarily  for  the  dispatch 
of  country  business,  or  about  ale-houses,  poor,  tfC. 

The  public  sessions  are  of  two  kinds,  viz.  the  gene- 

[  49  ]  ral  quarter-sessions,  and  general  sessions  that  are  not 

quarter-sessions;  both  are  or  should  be  summoned  by 

a  precept  in  the  king's  name ;  quod  vide  Crompt.  Justiccy  232.  a. 

or  of  the  justices.    Lamb.  Lib.  IV.  cap.  2. 

As  to  the  jurisdiction  in  general  both  agree,  that  in  either  of 
these  general  sessions  of  the  peace  they  may  proceed  touching 
those  matters  that  are  within  their  commission,  as  to  take  in- 
dictments, try  felons,  ^c. 

But  by  particular  acts  of  parliament  some  things  are  limited 
to  the  quarter-sessions,  and  cannot  be  proceeded  in  at  other 
general  sessions,  as  5  ^  6  JB.  6.  cap.  14.  for  ingrossing,  1  H.  7. 

(4)  Crt.C^r.  436. 448. 
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cap.  7.  hunting,  3  ^  3  P.  4*  -M*  cap.  8.  highwaySy  5  BUt. 
cap.  9.  perjury,  5  JBliz.  cap.  12.  licensing  badgers,  7  E.  6. 
cap.  5.  wines,  and  divers  others,  de  quibua  vide  Lamb,  Lib.  IV. 
cap.  19. 

These  quarter-sessions  were  by  several  acts  of  parliament 
appointed  to  be  held  at  several  times,  by  25  E.  3.  cap,  8.  at  the 
Annunciation^  St.  Margarety  St.  Michael^  and  St.  Nicholas. 

By  36  E.  3.  cap.  12.  within  the  utaa  of  Epiphany y  withia 
the  week  of  Lent^  between  Pentecost  and  Midsummer^  withia 
eight  days  of  St.  Michael. 

By  12  R.  2.  cap.  10.  the  sessions  are  set  at  liberty,  viz.  to  be 
held  every  quarter  of  the  year  at  least;  only  Middlesex  is  ex- 
cepted by  \4  H.  6.  cap.  4. 

By  the  statute  of  2  H.  5.  cap.  4.  in  the  first  week  after  St. 
Michaelj  Epiphany^  clause  of  Easier^  and  translation  of  SL 
Thomas  the  martyr. 

By  the  statute  of  33  H.  8.  cap.  10.  the  Tuesday  after  Easier 
week  is  expounded  to  be  in  the  week  after  Clauaum  Paschss^ 
for  the  sessions  to  be  held;  yet  Clausum  FaschaB,ot  Louh 
Sunday  is  the  first  day  of  that  week. 

The  strict  regular  exposition  of  the  statute  of  2  H.  5.  for 
the  week  after  Michaelmas^  8^c.  is,  that  if  Michaelmas  fall 
upon  the  Sunday  or  Monday ^  the  quarter-sessions  in  strict- 
ness should  be  held  in  the  ensuing  week,  and  not  the  same 
week. 

Yet  it  is  very  plain,  that  the  quarter-sessions  are 
variously  held  in  several  counties,  some  at  one  day,  [  50  ] 
some  at  another,  yet  it  hath  been  ruled,  that  these 
are  each  of  them  good  quarter-sessions  within  the  several 
acts  that  relate  to  quarter-sessions;  for  these  acts,  especially 
that  of  2  H.  5.  is  only  directive  and  in  the  affirmative,  and 
therefore,  tho  the  sessions  are  held  at  another  day  according  to 
the  general  direction  of  the  statute  of  12  J?.  2.  yet  they  are 
quarter-sessions. 

Nay  in  Middlesexj  where  by  the  statute  of  14  H.  6.  there 
are  regularly  but  two  sessions,  yet  they  may  hold  quarter- 
sessions  (as  indeed  they  do,)  in  that  county:  tho  these  sessions 
are  not  precisely  held  at  the  times  prefixed  by  2  H.  5.  yet  they 
are  quarter-sessions  if  held  quarterly;  and  so  it  was  agreed  by 
the  justices  upon  a  late  act(f )  this  session  of  parliament  for  the 
taking  and  subscribing  the  oaths  of  supremacy. 

II.  I  shall  now  proceed  to  some  few  observations  touching 
the  power  of  particular  justices  of  peace  by  virtue  of  their  first 
^ssignavimus  in  the  commission,  which  makes  every  par- 

(e)  faCm.^c^U. 
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ticular  justice  a  justice  of  peace,  and  gives  him  power  to  cou- 
aerve  the  peace.[8] 


[8]  Joftices  of  the  peace  wboee  existence  ai  a  part  of  the  jadiciarj,  ia  provided 
in  moat  of  the  conatituliona  of  the  United  States  deriYe  their  powera  as  **  conser- 
Tatora  of  the  peace**  from  the  common  law  more  or  leas  extended  or  restrained  in 
the  different  States  by  statutory  enactment  In  Ma$§aektt$eU9  Mr.  Justice  Sewall 
■a^a  **  The  office  of  justice  of  the  peace  was  introduced  by  our  forefathera  at  their 
migration;  and  in  all  particulara  then  applicable  or  which  haTC  since  become  ap- 
plicable to  thia  jurisdiction  may  be  considered  as  possessing  here  the  general 
character  and  fimctiona  allowed  to  it  in  £Ingland  by  force  of  the  statutes  which 
had  there  created  and  regulated  thia  ancient  and  important  office.  The  statutes 
since  enacted,  haTO  enumerated  the  powera  and  dutiea  of  juatices  of  the  peaee» 
both  in  civil  and  criminal  mattera;  so  that  now  there  is  little  if  any  occasion  to 
recur  to  the  English  statutes  for  the  powera  of  thia  office,  and  perhaps  the  enume- 
ration itself  precludes  such  recurrence.  The  office  therefore,  exists  here  princi- 
pally if  not  entirely  according  to  our  atatutes.**  Com.  y.  Fo$ter^  1  Mom.  Rep.  489. 
In  Pentuvlvania  the  power  of  a  justice  of  the  peace  in  criminal  matters  as  at 
common  law  ia  almost  untouched  by  statute.  In  ArkamaB  the  constitution  of  the 
State  provides  that  **  Justices  of  the  peace  shall  in  no  case  have  jurisdiction  to  try 
and  determine  any  criminal  case  or  penal  offence  againat  statute,  but  may  sit 
as  examining  courts;  and  commit,  discharge  or  recognise,  to  the  court  having 
jurisdiction,  for  further  trial,  offendera  against  the  peace.  For  the  foregoing  pur- 
poses they  shall  have  power  to  issue  all  necessary  process.  They  shall  also  have 
power  to  bind  to  keep  the  peace  or  for  good  behaviour.**  And  by  statute,  power 
ia  given  them,  **  to  cause  to  be  kept  all  lawa  made  for  the  preservation  of  the  pub- 
lie  peace,**  &c.  In  New  York,  it  is  said  that  their  duty  and  authority  are  derived 
in  some  degree  from  the  common  law;  but  they  depend  principally  upon  the  seve- 
ral statutes  which  have  created  objects  of  their  jurisdiction,  defined  their  powera 
or  imposed  duties  upon  them.  JB0r6otfr't  Crim,  Tr.eatUe^  437. 

The  thirty.third  section  of  the  judiciary  act.of  the  United  SUtes,  Seu,  1,  cJl  20, 
1789,  confers  on  Juttices  of  the  Peace  or  other  magistrates  of  any  of  the  United 
States  power  to  arrest,  imprison  or  bail,  for  crimes  or  offences  against  the  United 
Statea,  according  to  the  mode  of  proceaa  of  the  State  where  auch  omnder  againat  the 
United  Statea  laws  may  be  found. 

When  a  magistrate  acts  in  his  office  with  a  partial,  malicious  or  corrupt  mo- 
tive he  is  guilty  of  a  misdemeanor  and  may  be  proceeded  against  by  indictment 
or  criminal  information  in  the  King's  Bench,  which  exercises  a  general  soper- 
Tbion  over  all  juaticea  of  the  peace.  R,  v.  Cozene^  9  Doug.  426.  But  they  will 
never  be  punished  criminally  for  a  mere  error  in  judgment  nor  in  any  case 
unless  they  appear  to  have  acted  from  an  oppressive,  dishonest  or  corrupt  mo- 
tive, under  which  fear  or  favor  are  included.    In  re  Fenltmati,  4  Net.  Sf  M,  128; 

1  Ad,  if  EU  127.  Justices  are  also  liable  civilly,  when  they  act  minieterially ; 
but  the  party  shall  not  have  both  remedies,  and  before  the  court  will  grant  an 
information  they  will  require  the  relinquishment  of  the  civil  action,  if  such  has 
been  begun :  and  even  where  an  indictment  has  actually  been  found,  the  attorney 
general  will  grant  a  noli  proeequi,  if  it  appear  that  the  prosecutor  ia  deter, 
mined  to  carry  on  a  civil  action  at  the  same  time.  R,  v.  Fielding^  2  Burr,  719. 
When  a  justice  of  the  peace  in  or  out  of  sessions  haa  jurisdiction  and  acts  judi- 
eiuUy  he  is  not  liable  to  an  action,  however  erroneous  the  conclusion  at  which  he 
arrivea  or  corrupt  his  motives  in  coming  to  it;  in  such  case  the  only  remedy  is 
by  information.  2  Hawk,  eh,  13;  Ackerly  v.  Parkieon,  3  M,  Se  S,  425;  BaseeU  v. 
OoodecaU,  3  Wile.  121;  OHfithe  v.  Aemt,2  M.  ^  W.  335;  WUkine  ▼.  Memo, 
worth,  3  JV:  4r  P.  55;  Gamett  v.  Ferrand,  6  B.  d-  C.  611;  State  v.  Campbell, 

2  Tyler,  177;  Ambler  v.  Church,  1  Root,  211 ;  Reid  v.  Hood,  2  NoU  Sf  McCord,  168; 
Holeomh  v.  Cornith,  8  Conn.  375 ;  State  v.  Porter,  Const.  Reps.  694 ;  Lining  v. 
Bentham,  2  Bay.  1;  Gregory  ▼.  Brown,  4  Bibb.  28;  Walker  v.  Floyd,  ib.  237. 
WhcD  a  eriminai  informatioa  ia  applied  for  against  magistrates«  the  question  for 
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Concerning  their  power  to  bail  or  commit  persons  brought 
before  them  for  felony  vide  infra  in  capiie  de  bail  4*  mainr 
prisey{/)  4*  nota  statute.  34  E.  3.  cap.  1.  fy  alia  statuta. 

(/)  cap.  15. 


the  court  U  not  whether  their  acts  be  foand  upon  inYesti^tion  to  be  ftrictlj  right 
or  not,  but  whether  they  were  influenced  by  corrupt,  oppressive  or  partial  motives; 
or  acted  in  error  and  ^om  mistake  only.  In  the  latter  case  the  court  will  not 
ffrant  the  rule.  R.  v.  Badger^  12  Law,  J.  N.  S.  M,  C.  66 ;  7  Jur.  216,  Q.  B.  8eo 
R.  V.  iirroiosmtiA,  2  Dowl.  N.  S.  704;  ex  parte  Beauclerck,  7  Jur.  373;  ex  parU 
Lee,  ib,  441 ;  ex  parte  Marlborough,  1  New  Se$$.  Cae,  195 ;  13  Law  J.  N.  S.  105; 
R,  V.  HarrU,  ib,  162.  Bki  he  is  liable  to  an  action  for  exercising  authority  where 
be  has  none.  Ely  v.  Thompoon,  3  A,  K.  Mareh,  70.  An  information  was  granted 
against  a  justice  for  not  actively  assisting  in  suppressing  a  riot;  the  law  requires 
from  a  justice  an  active  conduct  in  suppressing  riots;  ai^  if  he  finds  persons  riot- 
ously assembled,  he  may  not  only  arrest  offenders,  but  authorise  others  to  arrest 
them  by  a  bare  verbal  command  without  other  warrant    Reepub.  v.  JIfbfitgoiiMrif, 

1  Yeatea,  419. 

The  jurisdiction  ofajusticeof  the  peace  is  limited;  and  when  that  is  ezoeededt 
responsibility  attaches  and  every  thing  done  is  void ;  and  this  whether  such  want 
of  jurisdiction  apply  to  the  subject  matter  or  the  person.  Wiee  v.  WtlAert, 
3  Cranch,  331;  Uall  v.  Rogers,  2  Blaekf.  429.  If  a  justice  issues  a  warrant  con. 
trary  to  the  provisions  of  the  constitution,  or  in  a  matter  over  which  he  has  no 
jurisdiction  and  the  party  is  arrested  the  justice  is  answerable  in  an  action  of  tret- 
pass.    Johnoan  v.  Tomplcino,  Baldwin^o  Rep$.  588. 

A  conviction  and  judgment  for  felony  against  a  justice  of  the  peace  is  a  /or* 
fnture  of  his  office;  nor  does  a  pardon  restore  his  capacity.    Pregaie^a  oaie, 

2  Leigh,  724. 

Whenever  a  new  power  is  conferred  on  a  justice,  he  must  proceed  in  the  mode  pra> 
scribed  by  the  statute.  Bigelow  v.  Steams,  19  Johns.  36 ;  Slate  v.  Barrow,  3  Jtftir. 
phy,  121.  Any  general  authority  by  justices  to  constables  to  fill  up  or  alter  pro- 
cess would  be  void  and  highly  improper.  Pierce  v.  Hubbard,  18  Johns.  405. 
Acts  done  by  a  justice  in  a  judicial  capacity  who  was  not  duly  qualified  are 
not  absolutely  void.  Margate  Co.  v.  Hannan,  3  B,  Sf  A.  266.  In  judicial  acti 
by  justices  all  things  shall  be  intended  reguUr  till  the  contrary  appear:  alitor 
of  ministerial  acts,  for  there  all  must  appear  to  be  right  R,  v.  VsnMsSf 
8  Biod.  378. 

A  magistrate  has,  it  seems,  a  power  to  commit  a  person  guilty  of  a  eontempi^ 
by  insulting  him,  or  otherwise  when  acting  in  his  judicial  capacity,  though  not 
so  when  he  is  acting  only  ministerially,  R,  v.  Revel,  1  Stra,  421;  Burdstt  t. 
Abbott,  14  East,  85;  PettU  v.  Addington,  Peake,  62;  R.i.  James,  5  B.  ^  Aid. 
894;  8.  C.lD.tk  R.  559;  Cropper  v.  Hortw^  8  D,  Sf  R.  166. 

The  power  of  justices  of  the  peace  to  commit  for  contempts  and  its  extent  ii 
in  many  of  the  United  States  subject  of  statutory  provision.  And  see  lAning  ?• 
Bentkam, 2  Bay.  1;  State  v.  Johnson,  ib.  385 ;  PUUr  v.  Probaseo,  2  Browne  (Fsiim.) 
137;  Brooksr  v.  Com.  12  Sergt.  Sf  RawU,  175 ;  Edmondson  v.  Prean,  2  Aitt,  410. 

It  is  clear  that  magistrates  ought  not  to  exercise  their  functions  in  their  own 
ease,  but  cause  the  offenders  to  be  convened  or  carried  before  other  justices,  or 
desire  the  aid  of  some  other  justice  being  present  DaiL  ch.  173.  Yet  in  some 
cases  even  if  the  justice  shall  act  in  his  own  cause,  it  seeroeth  to  be  justifiable; 
as  when  a  jnsUoe  shall  be  assaulted,  or  (in  the  doing  his  office  especially) 
shall  be  abused  to  his  fkoe,  and  no  other  justice  present  with  him;  then  it 
seems  be  may  commit  such  offender,  until  he  shaU  find  soreties  for  the  peace 
or  good  behaviour,  as  the  case  shall  require:  but  if  any  other  justice  were 
present,  it  were  fitting  to  desire  his  aid.  DaU.  ch.  173.  A.  v.  Revel,  1  Stnngs^ 
420. 

The  execntion  of  the  powers  confided  to  justices  of  the  peace  in  ■ommiry  eon* 
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They  are  to  execute  their  authority  as  justices  of  peace 
withiu  the  county  wherein  they  are  justices. 

If  a  justice  of  peace  lives  or  be  out  of  the  countyy[9] 
wherein  he  is  justice,  he  cannot  by  his  warrant  fetch  a  per- 
son out  of  the  county,  where  he  is  justice,  to  come  before  him 
in  the  county,  where  be  is;  13  E,  4.  8.  b.  Plowd.  Com.  37.  a. 
Plants  case. 

He  cannot  do  a  judicial  act  out  of  the  county  wherein  he  is 
a  justice  of  peace,[10]  as  take  recognizances,  take  examina- 
tions, commit  offenders,  ^c.  but  he  may  do  a  minis- 
[  51  3  ^^r^^l  ^^^  ^^  ^  examine  a  party  lobbed,  whether  he 
knows  the  felons  according  to  the  .statute  of  27  Eliz. 
cap.  13.  H.  6.  Car.  1.  B.  R.  Helier^a  case,  Croke,  /?.  211,  212. 
yet  qusere  of  recognizances  and  examinations,  for  they  are 
acts  of  voluntary  jurisdiction,  and  therefore  it  seems  may  be 
done  out  of  the  county,  as  well  as  a  bishop  may  grant  ad- 
ministration, institution,  or  orders  out  of  his  diocese.[ll]  But 
indeed  imprisoning  of  a  person  for  not  giving  recognizance,  or 
committing  a  person  for  a  crime,  are  acts  of  compulsory  juris- 
diction, and  may  not  be  exercised  out  of  his  county.(^) 

Yet  suppose  a  man  be  a  justice  of  peace  in  London  and  in 

{g)  Bj  9  (7eo.  1.  cap.  7.  §.  Z.  **  If  a  jiutice  hippeni  to  dwell  in  any  city  or 
other  precinct,  that  is  a  county  of  itself,  sitoate  within  the  county  at  large,  for 
which  he  iliall  be  appointed  a  justice,  tho  not  within  the  said  county,  he  may 
grant  warrants,  take  examinations,  and  make  orders  for  any  matters,  which  any 
one  justice  may  act  in  at  his  dwell-house,  tho  out  of  the  county  whereof  he  ie 
appointed  a  justice,  and  in  some  city  or  precinct  adjoining,  that  is  a  county  of 
itself;  provided,  that  no  power  is  thereby  given  to  the  justices  for  the  county  at 
large  to  hold  their  sessions  in  cities  or  towns,  that  are  counties  of  themselves, 
Bor  to  justices,  sheriflEs,  constables,  or  other  peace-officers  of  the  county  at  large 
to  act  or  intermeddle  in  any  matters  arising  within  such  cities  or  towns,  other- 
wise than  as  if  the  said  act  had  never  been  made." 


Tictions  are  generally  watched  by  the  courts  with  jealousy,  such  summary  con. 
▼ictions  being  derogatory  to  the  liberty  of  the  subject ;  and  all  powers  given  in 
restraint  of  liberty  must  be  strictly  pursued.  Bracy*$  case,  1  Salk.  349;  Wilin'iis 
▼.  Wright,2C.SfM.  201;  I>«yM*«  case,4i7.  ^  il£i.24d;  &w<im*«  case, »&.  294; 
ih9h*9  case,  ib.  295. 

[9]  The  tenure  of  his  office  during  good  behaviour  b  eubject  to  the  implied 
condition  of  his  remaining  in  the  county  named  in  his  commission.  Reapmb,  v. 
McLean,  4  Fsolet,  399. 

riO]  Share  v.  Andenon,  7  Sergt,  Se  Rawle,  43;  Sehroeper  v.  Tbylor,  10  Wefu 
ieU,  196;  Oumeey  v.  LoveU,  9  Wendell,  319;   Kingsbury  v.  Phippe,  d  Root,  357. 

[11]  The  necessary  recognixance  under  4  dD  5  Viet,  dk.  58,  ^.  8,  in  the  ease  of 
the  b<^ough  of  Cernarvon  having  been  entered  into  in  Middlesex  before  a  justice 
ibr  Warwickshire,  the  examiner  of  recognisances  appointed  under  the  act  held 
after  argument,  that  a  justice  of  the  peace  had  no  authority  to  take  such  recog- 
Bisance  beyond  his  jurisdiction ;  and  the  House  of  Commons,  acting  on  this  de- 
cision, refused  to  allow  the  party  to  correct  the  mistake.  Han$,  Pari  Deb.  3il 
Jin«f,M^59, /.1130. 
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Middfe9exj  as  the  recorder  is,  wheth  er  he  may  not  commit  a 
person  in  Middlesex  brought  out  off  London  or  i  conversOy  it 
•eems  it  hath  been  always  practised,  or  he  is  in  commission  in 
both  places. 

If  j3.  commits  a  felony  in  the  county  of  J3.  where  he  lives, 
and  goes  into  the  county  of  C.  and  is  there  taken,  a  justice  of 
the  peace  of  the  county  of  C.  may  take  his  examination  and 
informations  in  the  county  of  C  tho  the  felony  were  com- 
mitted in  the  county  of  ^.[12]  yet  quare,  whether  upon  his 
arraignment  in  the  county  of  B.  those  examinations  can  be 
given  in  evidence;  I  have  not  allowd  them,  because  tho  he 
may  commit  and  examine,  and  give  an  oath  to  the  informers, 
yea  and  bind  them  over  to  give  evidence  or  commit  them,  yet 
that  is  but  for  necessity  of  preserving  the  peace,  for  he  hath 
really  no  jurisdiction  in  the  case.  • 

And  noief  the  custom  of  London  enables  the  justices  of 
gaol-delivery  to  sit  at  Newgate,  which  is  in  London,  both  for 
Middksex  and  London,  but  the  justices  of  the  peace  for  Mid' 
dlesex  sit  only  in  Middlesex,  and  the  justices  of  the  peace  for 
London  in  London. 

By  the  statute  of  1  4*  2  Ph.  ^  Mar.  cap.  13.[13] 
they  ought  to  take  the  examinations  of  felons  (with-  [  52  ] 
out  oatby)  and  the  informations  of  accusers  or  wit- 
n^Ms  (upon  oath,)  and  return  them  to  the  justices  of  gaol- 
delivery. 

And  these  examinations  may  be  read  as  evidence  against 
the  prisoner,  and  so  may  the  informations  of  witnesses  taken 
upon  oath,  if  they  are  dead  or  not  able  to  travel,  for  they  are 
judges  of  record,  and  the  statute  enables  and  requires  them  to 
take  these  examinations;  but  then  oath  is  to  be  made  in  court 
by  the  justice  or  his  clerk,  that  these  examinations  and  infor- 
mations were  truly  taken. 

If  «f.  brings  B.  before  a  justice  of  peace  for  suspicion  of 
felony,  if  he  can  testify  materially  against  him,  he  may  bind 
him  over  to  prosecute;  and,  if  he  refuses,  the  justice  may  com- 
mit him.[14] 


[IS]  Jokfuon  ▼.  The  StaU,  9  Yerger,  5a 

[13]  Repealed  and  topplied  bj  7  Oeo,  IV.  chap.  64.  See  port  ehap.  14.  p.  190. 

[14]  When  the  joitioe  has  decided  upon  iMiling  or  committing  the  aceuaed,  be 
diould  take  the  recoffoixance  of  the  protecotor  to  proaecote,  aa  also  the  recogni- 
xanoe  of  the  material  witnetaes  to  appear  against  the  partj  accnaed,  at  the  next 
eoort  of  oyer  and  terminer  or  gaol-delirery,  aa  the  caae  maj  require.  DaUon^  164. 

If  more  than  one  are  to  be  bound,  the  recogniianees  should  not  be  taken  aepa* 
ratelj;  and  the  magistrate  cannot  compel  the  prosecutor  or  witnesa  to  find  aure- 
ties  Mr  bis  performance  of  the  condition  of  the  recognixance. 

In&Dte  and  married  women,  who  cannot  legaUy  bind  themseWee,  muit  get 
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The  justices  of  the  peace  have  jurisdiction  of  felonies  arising 
within  the  verge.   4  Co.  Rep.  46.  a.  Wigg^a  case. 

The  justices  of  the  peace  in  their  sessions  may  proceed  to 
outlawry  in  cases  of  indictment  found  before  them,  and  that  by 
the  common  law;  and  in  cases  of  popular  actions  may  proceed 
to  outlawry  by  the  statute  of  21  Jac.  cap.  4. 

But  they  cannot  issue  a  capias  utlegatumj  but  must  return 
the  record  of  the  outlawry  into  the  king's  bench,  and  there 
process  of  capias  utUgatum  shall  issue.    DalL  p.  406. 


others  to  be  bound  for  them.  In&ncj  however  if  no  groond  for  discharging  a 
ferfeited  reeognixance  to  appear  and  prooecate  for  a  felony.    13  Priee^  673. 

If  the  prosecutor  or  witness  refuse  to  give  such  recognisance,  the  magistrate 
has  power  to  commit  him,  this  being  Yirtuallj  included  in  h'ls  commission  and  bj 
necessary  consequence  upon  the  statute  ordering  the  recognisance  to  be  taken, 
909t  p.  283;  Bennet  y.  Watmn^  Z  M.  Sf  S,li2  Hau>k.  e^  8.  §  58;  Cropper  ▼. 
HorUm,  4  D.  Sf  R.  M.  C.43;  8.C.BD.SfR.  166.  But  a  justice  of  the  peace  is 
not  authorised  by  law  to  commit  a  witness  willing  to  enter  into  a  recognisance 
Ibr  his  appearance  to  give  eridence  against  an  offender,  merely  because  such  wit- 
ness if  unable  to  find  a  surety  to  join  him  in  such  recognisance ;  nor  ought  the 
justice  to  require  such  suret?:  the  party^s  own  recognisance  (at  the  peril  of 
commitment)  is  all  that  ought  to  be  required.  Per  Orakmm^  B,  Bodmim  Aun- 
mer  AMtixee^  1817 ;  1  Bum,  24a  edit.  1013.  The  justice  has  no  authority  to 
commit  a  witness  for  not  finding  sureties  for  his  appearance.  See  Eoane  ▼. 
IZees,  4  Per.  Sf  Dav.  32;  12  Ad.  Sf  E,  55.  where  Lord  Denman  quotes  the  3d 
VoL  of  D*Oyly  &  William's  edit  of  Burn's  Justice  and  the  cases  there  cited 
fi>r  saying  **  that  the  practice  of  committing  witnesses  unable  to  find  sureties  for 
their  appearance  is  clearly  repugnant  to  every  principle  of  the  English  law ;"  and 
•ee  the  form  given  in  Lambard  Book^  2  chap.  7.  and  in  Dalten^  ehap.  176.  p.  482. 
■howing  this  to  be  the  witness's  own  recognisance  only  without  surety.  The  porty 
himself  need  not  sign  either  of  the  recognisances,  to  prosecute  or  to  tcwtify. 
JkiU.  eh.  176;  Diek  Seee.  87. 

The  recognisance  is  an  obligation  of  record,  as  soon  as  it  is  taken  and  aoknow- 
lodged;  though  not  made  up  by  the  justice  and  only  entered  in  his  book.  DalL 
dL  168 ;  tes  2  Bum^  473.  edit.  1845. 

Braeton^  in  speaking  of  the  process  in  oases  of  treason  says,  ^Si  autem  appa* 
reat  accusator,  tune  prime  capiatur  ab  eo  secoritas  de  prosequendo,  et  si  plegioe 
non  haboerit  suflicit  pro  securitate  sola  fidei  datio,  et  bmc  ideo,  quia  si  ad  pie* 
gios  inveniendos  districte  teneretur,  alii  se  abstinerent  a  consimili  aceusatione." 
ds  CoroM,  lib.  Z.p.  118  6/ 

See  OlanvUU  also  lib.  14.  cap.  1.  to  the  same  effect  and  for  a  like  reaion,  **n9 
nimie  districtionis  seouritas,  ahos  terreat  a  consimili  aconsatione." 
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CHAPTER  VIII. 

CONCS&NINO  THE   CORONER   AND  RI8  COURT,  AND   BIS  ATT- 
THORITT  IN  PL£A8  OV  THE   CROWN. 

Coroners  are  of  three  kinds,  viz.  1.  Virtute  officii.  8.  Vir- 
tuie  cartas  sive  commissionia.  3.  Firiuic  eleciionia,  as  the 
coroners  of  counties.[l] 

I.  The  coroner  viriuie  officii  is  the  chief  justice  of  the 
king's  bench,  who  by  virtue  of  his  office  is  the  chief  coroner  of 
England^  4  Co.  Sep.  57.  b.  in  caae  de  comminaUie  de  Sad' 
krSf  and  therefore  it  is  there  said,  *^  That  in  the  time  of  H.  7. 
it  was  resolved,  if  a  man  be  slain  in  open  rebellion,  the  chief 
justice  upon  the  view  of  his  body  may  make  a  record  thereof 
and  send  it  into  the  king's  bench,  and  thereupon  the  party  slaia 
shall  forfeit  his  lands  and  goods,"  which  may  be  true  as  to 
goods,  but  not  as  to  lands,  because  none  can  be  attainted  after 
his  death  but  by  act  of  parliament. 

But  of  this  hereafter. 

II.  Coroners  by  charter  or  commission  or  privilege:  And 
these  ordinarily  were  made  by  grant  or  commission  without 
election ;  such  are  the  coroners  of  particular  lords  of  liberties 
and  franchises,  who  by  charter  have  power  to  create  their  owa 
coroners,  or  to  be  coroners  themselves :  Thus  the  mayor  of 
London  is  by  charter  coroner  of  London^  the  bishop  of  Ely 
hath  power  to  make  coroners  in  the  ilse  of  Ely^  by  the  charter 
of  H.  1.  Queen  Catharine  had  the  hundred  of  Colridge 
granted  to  her  by  the  king  35  H.  8.  with  power  to  nominate 
coroners.    9  Co.  Rep.  29.  b.  Jlmeredith^s  case. 

And  therefore  by  the  statute  of  28  E.  3.  cap.  6.  where  the 
power  of  electing  coroners  is  confirmed  to  tne  counties,  yet 
there  is  a  saving  to  the  king  and  other  lords,  which  ought  to 
make  such  coroners,  their  seignories  and  franchises,  so 
that  the  king  may  grant  coroners  within  certain  pre-  [  64  3 


[1]  Corooera  are  antient  offioara  bj  tha  oommon  law,  to  called  because  they 
deal  principallj  with  the  pleas  df  the  crown,  and  were  of  old  Ume  the  principal 
eoosenrators  of  the  peace.    %  Hawk.  eh.  9, 4  1. 

Bf  the  common  law  the  powers  and  duties  of  a  coroner  are  both  judicial  and 
ministeriaL  Hb  judicial  authoritj  relates  to  enquiries  into  cases  of  sudden 
deaths  br  a  jurj  of  inquest  9uper  vUum  eorfwru^  at  the  place  where  the  death 
happened,  dLC4  and  also  to  enquiries  concerning  shipwrecks  and  treasure  trove. 
In  his  ministerial  capacity  a  coroner  is  merely  a  substitute  for  the  sheriff;  at 
where  the  sheriff  is  a  party,  kc    OUa  t.  Brm,  1  Rt^  Cmu  CL  330. 
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cincts;  and  lords  of  franchises,  that  have  power  to  nominate 
coroners  by  charter,  may  still  do  it  without  election. 

There  have  been  two  great  precincts,  that  by  the  king's 
grants  have  power  of  granting  or  having  coroners,  namely,  the 
jurisdiction  of  the  admiralty,  and  the  verge. 

As  touching  the  former  I  have  not  seen  the  grant,  bat  I  have 
heard  the  lord  admiral  is  either  made  coroner,  or  hath  power 
to  make  them  within  his  jurisdiction;  and  of  the  death  of  a  man 
or  other  articles  belonging  to  the  coroner  arising  upon  the  high 
sea,  inquisitions  have  been  usually  taken  by  the  coroners  ap- 
pointed by  the  king  or  his  admiral,  and  here  the  coroners  of  the 
county  have  no  jurisdiction. 

But  of  deaths  of  men  happening  upon  arms  of  the  sea  below 
the  bridges  within  the  bodies  of  counties,  as  upon  Thames  or 
Severn^  fyc.  in  ships  there  hovering,  tho  the  coroner  of  the  ad- 
miralty hath  jurisdiction,  yet  it  is  not  exclusive  of  the  jurisdic- 
tion of  the  coroner  of  the  county,  who  may  inquire  in  any  great 
river  upon  these  articles,  where  a  man  can  see  from  one  side  to 
the  other,  8  E.  2.  Coron.  399.  Only  the  inquisitions  taken 
before  the  coroner  of  the  admiral  are  returned  before  the  com- 
missioners upon  the  statute  28  H.  8.  cap.  15.  The  inquisition 
before  the  coroner  of  the  county  is  to  be  returned  before  the 
commissioners  of  gaoMelivery  for  the  county.[2] 

The  other  great  jurisdiction  is  the  coroner  of  the  king's  house, 
usually  called  the  coroner  of  the  verge,  who  it  seems  antiently 
was  appointed  by  the  king's  letters  patent ;  but  by  the  statute 
of  33  H.  8.  cap.  12.  the  granting  thereof  is  settled  in  perpetuity 
in  the  lord  steward,  or  lord  great  master  of  the  king's  bouse  for 
the  time  being. 

Antiently  the  coroner  of  the  verge  had  power  to  do  all  things 
within  the  verge  belonging  to  the  office  of  the  coroner,  exclusive 
of  the  coroner  of  the  county;  but  because  the  king's  court  was 
moveable  often,  by  the  statute  oiJlrticuli  super  cartas jcap.  3.(a) 
it  is  ordained,  that  of  the  death  of  a  man  the  coroner  of  the 
county  shall  join  in  inquisition  to  be  taken  thereof  with 
[  55  3  the  coroner  of  the  king's  house;  and  if  it  happen  it 
cannot  be  determined  before  the  steward,  process  and 
proceeding  shall  be  thereupon  had  at  common  law. 

But  yet  in  that  case  of  death  within  the  verge,  the  coroner 
of  the  county  cannot  take  an  inquisition  without  the  coroner  of 
the  verge;  and  if  he  doth,  it  is  void ;  but  if  one  person  be  coroner 

(a)  9  Co.iMttf.f.550. 


[SI  When  a  manm^wmr  is  infra  eorpas  eomitatuf  the  land  ooraoAr  may  fo 
aboard.  R.  t.  Si^ard,  9  Stra.  1097. 
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of  the  county  and  also  of  the  verge,  the  inquisition  before  him 
is  as  good  as  if  the  offices  had  been  in  several  persons,  and  taken 
by  both. 

And  tho  the  court  remove,  yet  he  may  proceed  upon  that  in- 
quisition, as  coroner  of  the  county.  4  Co,  Btp,  45  fy  46  Wigff^ 
case. 

But  if  a  murder  or  manslaughter  be  done  within  the  precincts 
of  the  king's  palace  limited  by  the  statute  of  33  H.  8.  cap.  12. 
then  by  that  statute  the  inquisition  shall  be  taken  by  the  coroner 
of  the  houshold,  without  the  adjoining  or  assisting  of  any  co- 
roner of  any  county,  by  twelve  or  more  of  the  yeomen  officers 
of  the  king's  houshold;  and  this  is  enacted  to  be  as  sufficient, 
as  if  taken  also  by  the  coroner  of  the  county,  and  the  method 
of  the  return  and  proceeding  upon  those  inquisitions  before  the 
lord  steward  is  therein  declared  and  enacted. 

III.  The  general  coroners  of  counties. 

These  by  the  statute  of  West.  1.  cap.  10.(6)  and  28  E.  3. 
cap.  6.  are  eligible  by  the  county  in  the  county-court  by  the 
king's  writ  dt  coronalore  eligendoy  and  sworn  by  the  sherif*  for 
the  due  execution  of  their  office.  F.  N,  B.  163.[3] 

The  statute  of  FFestm.  1 .  directs  they  should  be  knights,  but 
that  is  out  of  use ;  but  by  the  statute  of  14  E.  3.  cap.  8.  they 
ought  to  have  sufficient  lands  in  the  county;  and  by  the  statute 
28  E.  3.  cap.  6.  they  ought  to  be  lawful  and  fit  men. 

In  as  much  as  their  office  is  by  election,  their  offices  do  not 
determine  by  the  demise  of  the  king,  as  sheriffs  do.[4]  Dy.  165. 

And  in  as  much  as  they  are  elected  by  the  freehold- 
ers of  the  county,  if  they  be  insufficient  and  not  able  to  [  56  ] 
answer  their  fines,  and  perform  the  duties  of  their 
place,  the  whole  county  shall  be  answerable  for  them  and  their 
miscarriages,  and  amercements  or  fines  shall  be  imposed  upon 
them  for  the  same.  {triz.  if  upon  process  against  the  coroner  for 
his  fine  or  amercement  the  sheriff  return  nihil  Aabeiy)and  pro- 
cess shall  go  against  the  whole  county,  because  elected  by  tbeuL 
2  Co.  Insiit.p.  175. 

(6)  3  Co.  ImgtU.  p.  174.  (•)  See  4  J?.  4. 43.  a.  in  noiU  ad  p.  101. 


[3]  The  eUtutea  58  Oto,  IIL  eh,  95.  6  Viet  eh.  12,  and  7  Al  8  Vict.  ch.  98, 
provide  for  the  eleetioB  of  coronen  and  the  holding  oftlieir  inqoeatt. 

[4]  Tlie  coroner  ie  chosen  for  life,  bat  he  may  be  removed  either  bj  hebng  made 
Acriff  or  choeen  verderer,  which  are  offices  incompatible  with  the  other,  or  bj 
the  klng*B  writ  de  eoronatore  exonerando  for  a  caase  to  be  therein  assigned :  as 
that  he  is  engaged  in  other  business,  is  incapacitated  by  years  or  sickness,  hath 
not  a  sufficient  estate  in  the  county  or  lives  in  an  inconvenient  part  of  it  Fitx,  JV. 
ir.  163, 164;  1  Bfadk.  CoiiMM.  348. 
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In  some  counties  there  be  only  two  coroners,  in  some  four,  in 
some  six,  and  by  the  statute  of  34  ^  35  H,  8.  cap.  26.  in  each 
county  in  fFaleSj  and  in  Chester  two. 

If  there  be  above  two  coroners  in  a  county,  and  a  writ  be 
directed  coronatoribus^  tho  one  die,  yet  as  long  as  the  plural 
number  remain,  a  return  by  the  coroners  is  good;  but  if  there 
be  but  only  one  survivor,  he  cannot  execute  the  writ  and  return 
it  till  another  be  made.  14  H.  4.  35.  a.  31  ^ssiz.  20.  But  if 
there  be  two  coroners,  in  a  county  or  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent ^  but  the  return  must  be  in  the 
name  of  the  coronatores.  14  H.  4. 34. 6.  per  Hank.  39  £r.  6.  41. 

But  tho  there  be  many  coroners  in  the  county,  an  inquisition 
super  visum  corporis  may  be  taken  by  any  one  of  them.  St  am/. 
P.  C.  p.  53.  a. 

As  coroners  may  be  elected  by  writ  de  coronatore  eligendoj 
80  they  may  be  amoved  for  reasonable  cause,  and  new  ones 
chosen  in  their  room  by  writ. 

And  altho  that  cause  be  not  traversable,  5  Co.  Rep.  58.  b.  yet 
if  it  be  false,  he  may  have  a  supersedeas  to  that  new  writ.  F. 
KB.  p.  163. 

Thus  far  concerning  the  constitution  of  these  officers  and  their 
dififerent  kinds;  now  touching  their  jurisdiction  and  proceeding. 

Before  the  statute  of  Magna  Carta^  cap.  17.(c)  the  coroner 
held  pleas  of  the  crown,  by  that  statute  nullus  vice-comeSf  conr 
stabulariuSj  coronator  vel  alii  ballivi  nostri  teneant  placita 
eoronss,  so  that  thereby  their  power  in  proceeding  to  trial  or 
judgment  in  pleas  of  the  crown  is  taken  away. 

But  yet  they  retaind  a  jurisdiction  still  as  to  matters 
[67  ]  of  inquiry,  taking  of  appeals,  4*c.  all  which  is  set  down 
at  large  in  the  statute  q{4  E.  I.  styled  De  officio  coro- 
natorumy  viz.  1.  Of  the  death  of  a  man,  whether  by  felony, 
misfortune,  ^c.  viz.  de  subito  tnortuis.  2.  Of  treasure-trove. 
3.  Of  appeals  of  rape.  4.  Appeals  de  plagis  4*  mahemio.  5.  Of 
deodandk  6.  Of  wreck  of  the  sea;  and  7.  By  some,  of  breach 
of  prison.(ef)    I  shall  reduce  them  to  these  four,  viz. 

1.  His  power  to  take  inquisitions  super  visum  corporis. 
2.  His  power  to  take  appeals.  *  3.  His  power  to  take  the  accu- 
sation of  an  approver.    4.  His  power  to  take  abjuration. 

I.  For  inquisitions. 

Regularly  the  coroner  hath  no  power  to  take  inquisitions,  but 
touching  the  death  of  a  man  and  persons  subito  mortuis^  and 
some  special  incidents  thereunto. 

If  any  person  dies  suddenly,  tho  it  be  of  a  fever,  and  the 
township  bury  him  before  the  coroner  be  sent  for,  the  whole 

(0  3Co.iMltf.ji.32.  (c{)  Fide  C^roM.  p.  43^ 


HISTORIA  PLACITORUM  CORONJE.  67 

township  shall  be  amerced.  liin.  North.  Caron.  319.  Nota^ 
this  case  is  miffprintedy  I  have  seen  an  antient  transcript  at  large 
of  the  Iter  of  NortkUon^  and  perused  this  very  case,  which  in 
Ubro  meo  /.  52.  b.  is  moruat  deftymtj  viz.  starved  by  hunger; 
for  tho  a  man  dies  suddenly  of  a  fever  or  apoplexy,  or  other 
visitation  of  God,  the  township  shall  not  be  amerced,  K>r  then  the 
coroner  should  be  sent  for  in  every  case;[5]  but  if  it  be  an  un< 
natural  or  violent  death,  then  indeed  if  the  coroner  be  not  sent 
for  to  view  the  body,  the  town  shall  be  amerced. 

And  so  it  is  if  the  vill  leaves  a  body,  that  died  of  a  violent 
death,  above  ground  unburied,  the  township  shall  be  amerced, 
3  E.  3.  Caron.  339.  and  the  amercements  in  these  cases  may  be 
set  upon  the  presentment  of  the  grand  inquest,  or  upon  the  pre- 
sentment of  the  coroner. 

But  if  a  prisoner  in  gaol  dies  a  natural  death,  yet  regularly 
the  gaoler  ought  to  send  for  the  coroner  to  inquire,  because  it 
may  be  possibly  presumed,  that  the  prisoner  died  by  the  ill  usage 
of  the  gaoler.[6] 

And  if  this  death  happens  in  the  king's  bench,  the 
clerk  of  the  crown,  who  is  the  coroner  for  that  court,  [  68  ] 
is  to  view  the  body.  3  E.  3.  Coron.  292.  8  E.  2.    Co- 
ron.  421. 

If  the  coroner  have  notice  and  comes  not  in  convenient  time 
to  view  the  body  and  take  his  inquisition  upon  the  death  of  him, 
that  thus  dies  suddenly,  and  therefore  upon  a  presentment  by 
the  grand  inquest  of  a  death  by  misadventure,  if  the  like  pre- 
sentment be  not  found  in  the  coroner's  roll,  he  shall  be  fined 
and  imprisoned.  3  E.  3.  Coron.  292. 

And  by  the  statute  of  1  H.  8.  cap.  7.  he  shall  forfeit  forty 
shillings  for  every  such  default,  and  the  justices  of  the  peace 
and  justices  of  assise  have  power  to  enquire  of  those  defaults, 
and  this  without  any  fee  to  be  taken  by  the  coroner.  But  by 
the  statute  of  3  H.  1.  cap.  1.  if  the  coroner  be  remiss,  and  makes 
not  inquisitions  upon  persons  slain,  or  doth  not  return  the  same 
to  the  next  gaol-delivery,  he  is  to  forfeit  51.  for  every  default. 

[5]  Coronera  ought  not,  in  general,  where  a  party  diet  bj  the  vieitation  of  God, 
as  from  apoplexy  or  the  like,  nor  in  anj  caae,  nnloM  a  very  doabtfbl  one,  nnne* 
eetfarily  tn  obtrude  themeelTet  into  priTate  families  for  the  purpose  of  institutinar 
enquiry.  R,  ▼.  Ju$tiee$  of  Ktnt^  11  East,  329.  They  should  in  general  wait  untu 
they  are  sent  for  bj  the  peace  officers  of  the  place  where  the  Tiolent  or  nnnatoral 
death  occurred,  before  holding  an  inquest  3  Bam,  33.  edit.  1845. 

[6]  For  if  the  prisoner  by  the  duress  of  the  gaoler  come  to  an  untimely  death, 
it  IS  murder  in  the  gaoler  and  the  law  implies  malice  in  respect  of  the  cruelty. 
3/a«l.53.91. 

And  this  inquest  upon  prisoners  ought  formerly  to  consist  of  a  partv  jury,  that 
is,  six  of  the  prisoners  (if  so  many  there  be)  and  six  of  the  next  fill  or  parish, 
C^/reviOt'f  Cwm.  913. 
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The  coroner  cannot  take  an  inquisition  but  upon  the  view  of 
the  body,  and  if  he  doth,  such  inquisition  is  void;  and  the  rea- 
son is,  because  oftentimes  much  of  the  evidence  ariseth  upon 
the  view,  for  the  inquisition  ought  to  contain  the  manner  of  his 
death,  the  place,  length  and  depth  of  the  wound,  4'<^.[7] 

And  therefore  tho  where  there  are  many  coroners,  one  may 
taice  the  inquisition.  Siamf,  53.  a.  yet  it  cannot  be  done  by 
deputy ,[8]  for  by  the  statute  of  Exon  14  E.  1.  the  coroner  is  to 
view  the  body  and  take  the  inquisition  in  his  own  person. 
Crompt  Justictyf.  227.  a. 

And  therefore  if  the  body  be  buried  before  the  coroner 
comes,[9]  tho  the  coroner  ought  to  record  it,  and  the  township 
shall  be  thereupon  amerced,  as  before  is  said,  yet  the  coroner 
ought  to  take  up  the  body,  and  take  his  view  thereof,  if  there 
be  any  possibility  of  it,  and  therefore  the  body  hath  in  such  case 
been  taken  up  fourteen  days  after,  and  an  inquisition  thereupon 
taken.[10]  2  R.  3.  2.  a.  21  E.  4.  70,  71.  fVingfield's  case. 

And  therefore  if  the  coroner  take  an  inquisition  without  view 
of  the  body,  he  may  take  a  second  inquisition  super  visum 


[7]  Yet  it  u  not  neceMurj  that  the  inqaisition  he  taken  in  the  rerj  nune  place 
where  the  body  was  Tiewed;  for  it  hath  been  reaoived  that  an  inaaiaition  taken  at 
D.  on  the  view  of  a  hodj  lying  dead  at  L.  may  be  good.  9  Hawkim,  48. 

If  the  body  cannot  be  foand,  or  have  lain  ao  lonpr  before  the  coroner  hath  viewed 
it,  that  he  can  be  no  way  aniated  from  the  view  in  the  taking  of  hia  inqoeat,  or  if 
there  be  danger  of  infecting  people  in  digginpr  of  it  up,  the  inquest  ought  not  to 
be  taken  by  the  coroner,  onless  he  hath  a  special  writ  or  commission  for  that  por- 
poee;  but  by  justices  of  peace  or  other  justices  authorized  to  enquire  ot,  hear  and 
determine  felonies,  icc^  who  shall  take  the  inquest  on  the  testimony  of  witnesses : 
but  none  can  take  an  inquest  on  view  in  any  case  but  the  coroner.  Jhid. ;  5  Rep, 
110;  2  R9I.  Abr.  96;  ex  parte  SehuUz,  6  Wharton^  (Peniia.)  Rep$.  369. 

[8]  R.  J,  Farrand^  3  B,  A  A.  360;  In  re  Dau>e$,  S  Ad,  Sf  E.  936.  his  perform- 
ance of  a  judicial  duty  by  deputy  waa  treated  as  a  nullity.  Ex  parte  Can^^e^ 
UM.SfR.  397.- 

This  applies  equally  to  coroners  tirtute  eommi$$iom$;  who  cannot  by  preacrip* 
tion  delegate  their  authority.  Jervie,  56. 

The  coroner  of  the  admiralty  by  virtue  of  hia  patent  may  appoint  a  deputy. 
9Btfni,S9.etft<.1846. 

QiMBre,  whether  a  custom  for  a  coroner  to  appoint  a  deputy  is  bad.  Ex  parte 
Caruthere,  2  M.  Sc  R.  397;  see  6  4r  7  Vict.  e.  83.  §  1;  and  R,  v.  Perkin,  14  Law 
J.N.&Sli  9  Jar.  686. 

[9]  And  by  Holt,  C.  J.  it  ia  a  matter  indictable  to  bury  a  man  that  dies  a  violent 
death,  before  the  coroner'a  inquest  haa  sat  upon  him.  2  Bum,  29.  edit,  1845. 

[10]  The  inquest  must  he  taken  within  a  reasonable  time  after  the  death;  hence 
seven  months  has  been  held  too  late.  H,  v.  Band,  1  Stra.  23 ;  R.y,  Clerk,  Salt. 
377;/Wi,  167,&C. 

The  proceeding  by  inquisition  being  judicial  must  not  be  conducted  on  Sunday. 
See  9  Co.  666;  2  Bum,  30. 

It  would  seem  that  coroners  may  be  amerced  for  taking  up  a  body  that  haa 
been  buried  so  long  that  from  ita  state  of  decompoaition  00  information  can  reaolt 
from  the  view.  R.  v.  Parker,  3  Lev.  140. 
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eorparis,  and  that  second  inquisition  is  good  for  the  first  was 
absolutely  void.  2  B.  3.  2.  21  E.  4.  70. 

But  if  a  coroner  takes  an  inquisition  super  visum  corporis^ 
and  after  this  another  coroner  takes  an  inquisition  upon  the 
same  matter,  the  second  inquisition  is  void,  because  the  first 
was  well  taken.  M,  6  R.  2.  Coron.  107.  CrompL  Jusiic.  229.  b. 

If  a  coroner  takes  an  inquisition  super  visum  corporisj  (as 
upon  a  felo  de  se,)  and  that  is  sent  into  the  king's  bench  and 
quashed,  the  coroner  may  take  a  new  inquisition  super  visum 
corporis. 

But  upon  a  surmise,  that  the  coroner  ought  to  have  found 
him/elo  de  se  and  hath  not,  there  shall  be  no  melius  inguiren" 
dum  directed  to  the  sheriff ;  I  have  known  it  often  denied,  and 
it  was  held  it  was  within  the  restraint  of  the  statute  28  E.  3. 
cap.  9. 

But  possibly  a  commission  or  writ  may  issue  for  the  inquiry 
of  the  goods  of  a  felon  not  mentiond  in  the  coroner's  inquisi- 
tion. 

If  the  coroner  do  not  inquire  of  a  felo  de  scj  or  of  any  other 
sadden  death,  the  justices  of  the  peace  or  oyer  and  terminer 
may  enquire  thereof,  and  so  may  the  justices  of  the  king's  bench, 
but  then  that  presentment  is  traversable ;  but  it  is  held  that  tho 
presentment  of  the  coroner  of  a  felo  de  se  is  not  traversable,  dt 
fuo  supra^  Part  I.  cap.  31.  p,  414.  Co,  P.  C.  cap.  8.  p.  55. 

When  notice  is  given  to  the  coroner  of  a  misadventure,  he  is 
to  issue  a  precept  to  the  constable  of  the  four  or  six  next  town- 
ships to  return  a  competent  number  of  good  and  lawful  men  of 
their  townships,[ll]  viz.  twelve  at  least  to  make  an  inquisition 
touching  that  matter.    4  E.\.  Officium  coronatoris. 

If  they  make  not  a  return,  or  the  jurors  returned  appear  not, 
their  defaults  are  to  be  returned  by  the  coroner,  and  the  con- 
stables or  jurors  in  default  shall  be  amerced  before  the  justices  in 
eyre  antiently,  but  now  before  the  justices  of  gaol-delivery.[12] 

But  if  the  jurors  appear,  by  Crompt.  Justice^f.  226.  b.  they 
are  uot  challengeable  by  either  party. 

Yet  in  Mich.  4  Car.  B.  R.  Sir  fVilliam  Withipole's 
case  by  the  greater  opinion  of  all  the  judges  of  Eng-  [  60  ] 
land  the  statute  of  II  £r.  2.  cap.  9.  extends  to  inquisi- 


[111  It  is  rafficient  if  the  inqaent  be  by  lawfal  peraont  of  the  county.  (3  Hawk, 
db.  9. 4  22.)  The  jury  mait  consiit  of  twelve  at  the  lettt  aud  tweive  most  agree  in 
the  Terdict.  {LambeH  ▼.  Tayhr,  6  D.  ^  R.  196.) 

[12]  By  the  7  &  8  Viet,  eh,  92,  teet.  17,  coronerf  are  now  empowered  to  fine 
DOD-attending  jorcHu  or  witneates  not  exceeding  40t. 

"nie  coroner's  power  to  sammon  an  inqaett  indades  the  incidental  meana  of 
readering  th«t  power  efficient;  and  he  may  therefore  rightfoll?  impoae  a  fine  on 
8  juror  who  refosee  to  attend.  (JSx  parU  McAnmUy^  CkmrU.  310.) 
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tions  before  the  coroner,  and  that  if  in  an  inquest  before  the 
coroner  one  of  the  jurors  be  outlawed  tho  but  of  trespass*  this 
is  a  good  plea  to  a  coroner's  inquest  of  murder.  Cro.  p.  134. 

The  jury  is  to  be  sworn  and  charged  to  inquire  upon  the 
▼iew  of  the  body  how  the  party  came  by  his  death,  whether  by 
murder  by  any  person,  or  by  misfortune,  or  Visfelo  de  se. 

In  such  cases,  where  the  coroner's  inquest  is  conclusive,[13] 
(as  it  is  commonly  held  in  the  case  of  Jfelo  de  se,)  the  coroner 
must  hear  evidence  as  well  against  the  king's  interest  as  for  it, 
and  that  upon  oath,  for  there  is  no  person  to  be  condemned  to 
death,  but  only  the  fact  to  be  inquired  into.[14] 

And  so  it  was  ruled  in  Barclaie^s  case  who  drowned  himself, 
and  the  coroner  would  not  admit  witnesses  to  prove  him  to  be 
non  compos  mentis  at  the  time,  but  shut  them  out,  and  only  took 
witnesses  for  the  king;  and  for  this  cause  the  coroner  was  re* 
prehended  by  the  court  of  king's  bench,  and  the  inquisition  set 
aside  and  not  suffered  to  be  filed,  and  a  new  inquisition  taken, 
whereby  it  was  found  he  was  non  compos^  for  in  this  case  there 
was  no  person  put  to  answer,  de  hoc  vide  supra j  Part  I.  p.  415. 

But  it  hath  been  held,  that  if  a  person  be  killed  by  another 
person,  and  it  be  certainly  known  that  he  killed  him,  the  jury 
must  hear  evidence  only  for  the  king;  and  whether  the  killing 
were  by  malice  or  without  malice,  nay  tho  it  were  such  a  killing 
as  is  justifiable,  as  an  ofScer  killing  one  that  assaults  him  in 
doing  his  office,  yet  the  inquest  must  find  it  murder,  because 
the  party  shall  be  put  to  answer,  and  upon  not  guilty  pleaded 
the  whole  matter  will  come  to  be  tried  by  the  petit  jury, 
where  the  evidence  of  both  sides  may  be  openly  heard  in  court, 
and  such  direction  given  as  the  nature  of  the  fact  requires,  mz. 
to  be  murder,  manslaughter,  or  per  infortunium:  and  thus  it 
hath  been  commonly  practised  of  later  years. 

But  it  seemeth  to  me,  that  this  is  neither  reasonable 

[  61  3  nor  agreeable  to  law  or  antient  usage,  but  is  a  novelty 

as  to  the  case  of  the  coroner's  inquest,  tho  it  may  be 

[13]  It  appears  by  Uie  best  aathorities  tbat  the  inquests  of  the  coroner  are  in 
no  case  conclasive  and  that  one  affected  bj  them  either  collaterally  or  otherwise 
may  deny  their  aathority  and  put  them  in  issue.  {R,  t.  Parker,  3  Keb.  489.  See 
GameU  y.  Ferrand,  6  B.  Sf  Cress.  615,  627 ;  R.  ▼.  Evett,  9  D,  if  R.  947.)  And 
it  is  now  setUed  that  an  inquisition  of  felo  de  se  may  be  removed  into  the  king's 
bench  and  traversed  by  the  executors  or  administrators  of  the  deceased.  (1  Ssaifi. 
363  ».  f .)  Doubts  have  been  entertained  whether  inquisitions  of  flight  and  fdo 
dsseit  traversable,  but  it  seems  they  are.  (See  Jero.  982  to  984 ;  1  SawuL  369.  n. 
9  Btim,  43,  edU.  1845.) 

[14]  The  court  of  king's  bench  granted  a  rule  against  the  coroner  to  show  cause 
why  a  criminal  information  should  not  be  61ed  against  him  for  refusing  oo  taking 
an  inquisition  super  visum  corporis  to  receive  evidence  on  the  part  of  the  persoa 
accused.  (12.  t.  Semry,  i  Uaeh^  C.  C.  43.) 
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and  is  reasonable  and  fit  in  case  of  an  indictment  by  the  grand 
inquest  of  the  county ,[15]  for  these  reasons:  1.  Because  the  co- 
roner's inquest,  is  to  inquire  truly{e)  quomodo  ad  mortem  de* 
venity  and  is  rather  for  information  of  the  truth  of  the  fact  ae 
near  as  the  jury  can  assert  it,  and  not  for  an  accusation.  2.  Be- 
cause the  the  prisoner  may  be  arraigned  upon  the  coroner's  in« 
quest,  if  it  fina  it  murder  or  manslaughter,  yet  neither  the  court 
nor  the  prosecutor  is  concluded  by  it,  but  a  bill  of  murder  may 
be  preferred  to  the  grand  inquest;  and  upon  that  new  present- 
ment the  party  may  be  arraigned  and  tried,  tho  the  coroner's 
inquest  arises  oniy  to  manslaughter,  or  it  may  be  to  se  defert" 
dendo  or  chance-medley.  3.  And  accordingly  the  antient  prac- 
tice hath  been,  for  the  coroner's  inquest  to  find  the  matter  aa 
they  judge  it  was:  vide  26  Eliz.  Crompt.  Jusiicej  f.  28.  a. 
Holme^s  case,  Cokeys  Entries  356.  b,  and  very  often  in  th& 
antient  Iters  of  E,  2.  and  E.  3.  de  quo  supra. 
And  therefore  the  difference  of  the  penning  of  the  act  of 

1  4^  2  P.ifM.  cap.  13.  touching  the  examinations  taken  by 
the  justices  of  the  peace  and  the  coroner  is  observable :  The 
justices  of  the  peace  are  to  put  into  writing  the  informations 
against  the  felon  of  the  fact  and  circumstances  thereof,  or  so 
much  thereof  cu  shall  be  material  to  prove  t  he  felony  ;  but  the 
coroner  is  to  put  into  writing  the  effect  qf  the  evidence  given, 
to  the  jury  before  him  being  materialy  without  saying  so  much 
as  is  material  to  prove  the  felony^  but  the  whole  evidence 
given  whether  to  prove  or  disprove  the  felony ;  and  all  this 
evidence  is  to  be  upon  oath  before  the  coroner's  inquest,  whe-* 
ther  it  makes  for  or  against  the  prisoner:  but  indeed  when  the 
prisoner  is  to  be  tried  upon  that  indictment,  or  the  indictment 
of  the  grand  inquest,  those  witnesses,  that  acquit  the  prisoner, 
are  not  to  be  heard  upon  oath  at  his  trial,  unless  the  prosecutor 
desires  it.(/) 

(e)  Why  iboold  not  this  ar|ranient  hold  at  well  in  Uie  cmae  of  an  indictment  hj 
the  grand  inqoeat,  since  they  are  liliewise  by  their  oath  to  fruttU  the  (rvU,  iJU 
mkote  tnUk,  mnd  mtking  but  the  fnclA?  vide  infrm^  p.  157. 

(/)  Thif  was  indeed  the  practice,  tho  unaupported  by  any  authority  in  law; 
bat  now  by  1  Ann,  cap,  9.  the  witneaaes  on  the  behalf  of  the  priaoner  in  ail  trials 
fer  traaaoQ  or  felony  are  to  give  evidence  upon  oath. 

[15]  The  finding  of  the  grand  jury  is  regarded  aa  of  more  weight  than  an  in- 
omtition  taken  before  the  coroner;  aa  the  court  will  in  their  discretion,  bail  after 
Uia  latter,  but  alwaya  refuse  after  the  former;  the  reason  of  which  may  be,  that 
in  one  eaae  they  can  look  into  the  depositions  to  see  if  the  CTidenoe  supports  the 
charge  of  murder,  whereas  in  the  other  the  investigation  ia  secret  and  docs  not 
admit  of  a  sommary  revision.  {R.  v.  Button,  2  SKra.  911 ;  R.  v.  MagratK  id,  1942; 

2  Burn  43,  odU.  1845.)  Inquisitions  of  felony  ought  to  be  as  certain  as  indict- 
ments.  (A.  t.  €Urk^  iiUr,  167.)  Nothing  shall  be  taken  by  intendment  in  them. 
(1  8mmn.  Rep.  35S.) 

yoju  II. — 5 
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So  that  I  do  conceive  the  coroner's  inquest  ought  in  all  cases 
to  hear  the  evidence  uppn  oath,  as  well  that  which  maketh  for, 
as  that  which  maketh  against  the  prisoner,  and  the  whole  evi- 
dence ought  to  be  returned  with  the  inquisition. [1 6] 

Now  sudden  violent  deaths,  which  are  all  within  the  coro- 
ner's office  to  inquire,  are  of  these  kinds.  1.  Ex  viaitaiione 
Dei.  2.  Per  infortunium^  where  no  other  had  a  hand  in  it, 
as  if  a  man  falls  from  a  house  or  cart.  3.  By  bis  own  hand, 
as  felo  de  se.  4.  By  the  hand  of  another  man,  where  the 
offender  is  not  known.  5.  By  the  hand  of  another,  where  he 
is  known,  whether  by  murder,  manslaughter,  se  dtfendendo^  or 
per  infortuniuvi. 

1.  If  the  inquest  find  that  he  died  ex  visiiatiane  Deij  there 
is  no  more  to  be  done,  only  the  inquisition,  together  with  the 
examinations,  are  to  be  returned  to  the  next  gaol-delivery,  by 
the  statute  of  3  H.  7.  cap.  1. 

2,  If  the  inquest  find  the  death  per  infortunium  simply,  as 
by  a  fall,  fyc.  then  the  coroner  is  to  take  the  examination,  and 
return  the  same  with  the  inquisition  to  the  next  gaol-delivery, 
and  to  inquire  of  the  deodand,  and  the  value,  and  in  whose 
hands,  and  to  seize  and  deliver  the  same  to  the  township  to  be 
answerable  for  the  same  to  the  king,  by  the  statute  of  4  jB.  1. 
De  officio  coronatoris. 

But  if  the  person  were  drowned  in  a  pit,  .the  coroner  shall 
command  the  vill  to  stop  it,  and  if  it  be  not  done,  the  vill  shall 
be  amerced  in  eyre,  or  before  justices  of  gaol-delivery.  8  E.  2. 
Cor  on.  416. 

[16]  The  corooer  ought  it  seemf  to  examine  a  medical  witness  as  to  the  cause 
ofthedeaUi.  i{.  T.Qiit ncA,  4  C.^  P.  571.  The  stot  6  &  7  Will  IV.  ch.  89.  pro. 
▼ides  for  the  summoning  of  medical  witnesses  and  the  performance  of  post  mor- 
tem examinations,  £lc 

It  is  the  doty  of  a  coroner  in  a  case  of  death  occurring  in  a  pugilistic  eneoun- 
ter,  to  examine  a  surgeon  as  to  the  cause  of  the  death.  R.  ▼.  Qu*ii^»  ^C.dc  P. 
671. 

The  Supreme  Court  of  PennsylTania  held  it  the  doty  of  a  coroner  in  every  case 
of  homicide  to  make  a  post  mortem  medical  examination,  and  that  the  county 
was  bound  for  the  expense  of  such  proceeding,  and  this  without  statutory  provi- 
■ioo.    Com,  ▼.  Harman,  4  Burr.  {Ptnna.)  Rep». 

It  is  illegal  to  publish  a  statement  of  the  evidence  given  before  the  coroner's 
jury,  even  though  it  be  correct,  and  the  party  publishing  it  be  not  actuated  by  any 
malicious  motives.  R.  v.  Fleet,  1  B.  4r  Aid.  379 ;  and  see  R.  v.  FUher,  2  Cmnp. 
563 ;  Duncan  v.  Tlwatles,  3  B.SfC,  556;  R,  v.  Clement,  4  B,  ^  Aid.  218. 

Much  doubt  and  discussion  have  arisen  as  to  the  power  of  the  coroner  to  ex- 
clude individuals  from  the  inquest  It  may  now  however  be  fairly  inferred  from 
the  late  case  of  GameU  v.  Ferrand,  6  B.  if  C.  611;  9  D.  A  R.  657.  that  the 
coroner  has  the  power  of  excluding  not  only  particular  individuals,  attorneys  and 
counsel,  Slc.  but  the  public  generally.    See  S  Burn.  36.  edit.  1845. 

One  inquisition  may  be  taken  on  the  dead  bodies  of  several  persons  who  have 
been  killed  by  the  same  cause  and  died  at  the  same  time.  /c.  v.  We9t,  1  OaU 
^  D.  461. 
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And  note^  that  in  no  case  the  coroner  sets  any  fine  or 
amercement  as  for  non-appearance  of  juries  or  constables^ 
escapes  of  townships,  fyc.  but  only  presents  it  to  the  next 
justices  in  eyrey  or  now  to  the  next  gaol-delivery,  and  they 
impose  the  fine. 

S.  If  the  inquest  find  a  manye/o  de  se^  they  ought  to  find  the 
special  matter,  and  also  what  goods  and  chattels  he  had,  of 
what  value,  and  seize  atM  deliver  the  same  to  the  township  to 
be  answerable  to  the  king  or  his  almoner,  or  the  lord  of  the 
franchise,  to  whom  they  belong,  and  shall  bind  over  the  first 
finder  of  the  body  to  the  next  gaol-delivery. 

4.  If  the  party  be  slain  and  the  felon  is  not  known, 

they  are  to  find  their  inquisition  accordingly,  and  shall  [|  63  J 
biqd  over  the  first  finder  of  the  body  to  the  next  gaol- 
delivery,  and  return  his  examinations,  together  with  his  inqui* 
sition,  by  the  statute  of  1  &  2  P.  4r  il/.  cap.  13. 

And  note,  that  the  antient  manner  of  inquiry  in  this  case, 
whether  by  the  coroner  or  justices  in  eyre^  was,  1.  Quis  pri'* 
mus  inventor  ?  2.  An  tnalh  creditur  ?  If  so,  then  if  he  were 
present,  he  might  be  arraigned;  if  absent,  they  went  on 
to  the  outlawry  against  him ;  but  if  they  answered,  non  malh 
creditur  J  then  be  was  discharged.  35  H.  6.  15.  a.  B.  Con-- 
spiracy,  4. 

5.  But  if  the  person  was  slain,  and  the  party  that  did  it  was 
known,  and  the  inquisition  found  him  guilty  of  the  death,  or 
that  he  died  by  his  hand,  there  were  these  proceedings,  namely, 

The  inquest  were  also  to  inquire  of  all  that  were  present, 
.  aiding  and  abetting. 

They  shall  also  inquire  of  all  accessaries  btfore  the  fact,  but 
they  cannot  inquire  of  accessaries  q/}er,(*)  and  therefore  a  pre* 
sentment  of  a  fugam  fecit  upon  an  accessary  qfter  is  void. 
Stamf.  P.  C.  183,  184.   4  H.  7. 18.  6. 

If  they  find  a  man  guilty  as  principal  or  as  accessary  be* 
forCf  they  are  also  to  inquire  whether  he  fled  for  the  same ; 
for  if  the  party  be  acquit  upon  his  trial,  nay  tho  the  petit  jury 
upon  bis  trial  find  him  not  guilty,  nor  that  he  fled,  yet  this 
inquisition  before  the  coroner  shall  cause  a  forfeiture  of  his 
goods,  for  it  is  not  traversable.  By.  238.  b.  Stan\f.  P.  C. 
p.  183.  6.(t) 

If  a  party  be  found  guilty  by  the  coroner's  inquest,  or  that 
he  fled,  they  are  also  to  inquire  of  his  goods  and  chattels ;  and 
by  the  antient  law  the  coroner  was  presently  thereupon  to 
seize  and  inventory  his  goods,  and  deliver  them  to  the  villata 
to  be  answerable  to  the  king  for  them,  as  appears  by  the  sta- 

(•)  VM«  P^H  L  jk  416.  in  noltf .  (f )  Vidt  Part  L  p.  363  ^  p.  417. 
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tute  of  4  E.  1.  how  far  this  is  alterd  by  the  statute  of  1  S.  3. 
cap.  3.  vide  quse  supra^  Pari  I.  cap.  27.  p.  365. 

But  it  seems,  that  if  there  be  a  presentment  before  the 
coroner  of  a  fugam  ftcity  the  statute  of  1  R.  3.  takes 
r  64  ]  no  place  as  to  that,  because,  whether  convict  or  ac- 
quit, the  fugam  fecit  stands  as  an  unavoidable  for- 
feiture, and  therefore  the  coroner  mav  without  question  seize 
the  goods  so  found  by  inquisition  upon  9l  fv gam  fecit y  and 
commit  them  to  the  township. 

If  the  persons,  that  are  found  guilty  by  the  inquest,  be 
taken,  the  coroner  may  and  must  commit  them  to  the  sheriff, 
and  he  is  to  send  them  to  the  gaol  by  the  statute  of  4  ^.  1. 
But  if  any  were  present  and  found  not  guilty,  the  coroner  was 
to  bind  them  over  to  the  next  goal-delivery  by  the  same  sta- 
tute, and  to  record  their  names  in  his  roll :  This  was  to  the 
intent,  that  if  farther  evidence  was  discovered'  against  them, 
they  might  be  there  proceeded  against,  if  not,  then  they  might 
be  used  as  witnesses ;  but  the  statute  of  \  fy2  P.fy  M.  cap.  13. 
hath  made  better  provision;  deqtio infra. 

If  the  parties  found  guilty  as  principals  or  accessaries  before 
by  the  coroner's  inquest  be  not  to  be  found,  the  coroner 
might  proceed  to  the  outlawry  against  tliem  at  common  law, 
quod  vide  21  ^ssiz.  47.  viz.  by  process  of  capias  to  the 
sheriff;  and  if  they  were  returned  non  inventi^  then  they  were 
demanded  at  five  counties  and  outlawed :  vide  Crompt.  Justice^ 
p.  226.  b. 

But  now  that  course  is  alterd,  and  the  coroner  ought  not  to 
proceed  to  the  outlawry,  but  is  to  return  his  inquisition  to  the 
next  gaol-delivery  by  the  statute  of  3  H.  7.  cap.  1.  and  the  jus- 
tices of  gaol-delivery  are  to  proceed  against  the  offenders,  if  ia 
gaol ;  and  if  not  in  gaol,  then  to  certify  the  inquisition  into  the 
king's  bench,  and  there  process  of  outlawry  to  go  against  them 
upon  that  inquisition. 

And  by  the  statute  oilfy^  P.S^  M.  cap.  13.  the  coroner  is  to 
take  the  examinations  against  the  principals  and  accessaries 
before^  and  put  them  in  writing,  and  bind  over  witnesses  by  re- 
cognizance to  the  next  goal-delivery,  and  then  to  return  their 
examinations,  recognizances,  and  inquisitions  upon  pain  of  40^. 
for  every  default. 

In  case  of  an  indictment  of  murder  or  manslaughter  by  the 
grand  inquest,  if  the  prisoner  appears,  pleads,  and  be  acquitted 
by  the  petit  jury,  they  say  so  and  no  more,  only  they  inquire  of 
the  flight. 

But  if  a  person  be  found  guilty  by  the  coroner's 

[  65  ]  inquest,  and  plead  and  be  acquitted,  yet  in  as  much 

as  the  coroner's  inquest  have  found  that  he  was  kild^ 
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Ihe  court  gives  credit  to  it,  and  therefore  the  petit  jury  must 
also  give  in,  who  it  was  that  kild  him,  which  serves  as  aa 
indictment  against  that  other  person.  1 3  £.  4.  3.  6.  14  H.  7. 8.  i. 
and  commonly  if  they  cannot  tell,  they  give  in  some  fictitious 
name  as  John  a^Nokey  which  serves  the  turn. 

If  there  be  an  inquisition  of  manslaughter  or  murder,  and 
also  an  indictment  by  the  grand  inquest  for  the  same  offense, 
and  he  is  arraigned  and  found  not  guilty  upon  the  indictment 
by  the  grand  inquest,  yet  it  is  necessary  to  quash  the  other 
inquisition  or  arraign  the  party  upon  it,  and  he  is  to  plead 
auterfoita  acquitf  or  noi  guilty ^  and  so  be  acquit  upon  that 
also,  for  it  otherwise  stands  as  a  record  against  him,  upon 
which  he  may  possibly  be  outlawed. 

But  if  both  indictments  be  of  the  same  nature  and  for  the 
same  offense  and  be  good,  he  may  be  arrigned  and  tried  upon 
both  at  once. 

By  the  statute  of  TVestm.  1.  cap.  10.  the  coroner  was  to  take 
nothing  for  the  execution  of  his  office  touching  the  death  of  a 
man. 

But  by  the  statute  of  3  H.  7.  cap.  1.  in  cases  of  murder  or 
manslaughter  he  was  to  have  the  fee  of  13^.  Ad.  out  of  the  goods 
of  the  felon,  or  out  of  the  amercement  set  upon  the  township 
for  an  escape. 

But  by  the  statute  of  1  H.  8.  cap.  7.  for  an  inquisition  upon 
the  death  of  a  man  by  simple  misfortune  or  misadventure,  be 
is  to  take  nothing  upon  pain  of  forfeiting  forty  shillings. 

1.  By  what  hath  been  before  said  it  appears,  that  the  coron^ 
hath  power  to  take  an  inquisition  of  felony  of  the  death  of  a 
man,  and  likewise  of  certain  incidents  thereunto.  1.  Of  acces- 
saries before  the  fact,  but  not  of  accessaries  after.  2.  Of  the 
escape  of  the  manslayer,  that  thereupon  the  township  may  be 
amerced,  which  is  farther  confirmed  by  the  statute  of  3  H.  7. 
cap.  1.  3.  Of  his  flight.  4.  Of  his  goods  and  chattels :  But  he 
hath  no  power  to  take  an  inquisition  of  any  other 
felony,  tho  in  some  cases  he  hath  power  to  take  [  66  ] 
appeals  of  other  matters,  as  shall  be  said  hereafter. 

%  Co.  Instii.p.  32.  Only  by  custom  in  Northumberland  the 
coroner  hath  power  to  inquire  of  other  felonies.  35  H.  6.  27.  b. 
But  it  is  said  that  he  may  take  the  confession  of  him,  that 
breaks  prison,  and  upon  his  record  thereof  the  party  shall  be 
banged.     8  E.  2.  Coron.  435. 

2.  But  altho  he  hath  power  to  take  an  inquisition  touching 
the  death  of  a  man,  it  must  be  super  visum  corporis^  and  not 
otherwise. 

And  therefore  in  antient  times  if  a  man  were  hurt  in  the 
county  of  Ji.  and  died  ia  the  county  of  S.  the  coroner  of  the 
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county  of  B.  could  not  take  an  inquisition  of  his  death,  because 
the  stroke  was  not  given  in  that  county,  nor  could  the  coroner 
of  the  county  of  A.  take  an  inquisition,  because  the  body  was 
in  the  county  of  B.  but  they  used  to  remove  the  body  into  the 
county  of  •/?.  and  there  the  coroner  of  that  county  to  take  the 
inquisition.    6  H.l.  10.  a. 

But  this  would  not  avail,  till  the  statute  of  8  4"  3  £.  6.  cap. 
24.  [17]  gave  a  remedy  in  this  case  by  indicting  and  trying  him 
in  the  county  where  he  died. 

But  if  he  were  stricken  and  had  also  died  in  the  county  of  •^. 
and  the  body  had  by  some  means  been  after  removed  into  an- 
other CQunty,  he  ought  to  be  removed  into  the  county  of  ^. 
where  he  was  stricken  and  died. 

3.  That  altho  he  might  take  an  indictment  of  death,  and  at 
common  law  proceed  to  outlawry,  yet  by  the  statute  of  Magna 
Carta f  cap.  17.  he  was  disabled  to  hear  or  determine  that 
felony,  or  to  make  execution  upon  the  outlawry. 

4.  But  tho  the  coroner  could  not  take  any  inquisition  but 
super  visum  corporis^  yet  in  some  cases,  that  were  not  felony, 
he  might  take  an  inquisition;  as  1.  De  Thesauro  invento. 
2.  Of  wreck  and  royal  fish.  3.  And  it  seems  he  had  a  power 
to  attach  a  person,  that  had  dangerously  wounded  another,  and 
that  not  only  upon  an  appeal  of  mayhem,  but  also  ex  officio^hs 
a  thing  tending  to  danger  of  death ;  quod  vide  4  E.  1.  De  officio 
coronatoris. 

And  thus  far  touching  inquisitions  before  the  coroner. 
[  67  ]  11.  The  second  thing,  wherein  the  coroner's  power 
lies,  is  taking  of  appeals,  namely  appeals  of  murder, 
appeals  of  robbery,  appeals  of  rape,  appeal  de  plagis  fy  make- 
mio;  and  this  appears  by  the  statute  of  4  j^.  1.  De  coro- 
natoribus. 

These  appeals  can  be  taken  only  of  facts  done  within  the 
county,  whereof  he  is  coroner.     Stamf.  P.  C.  /  63.  a,{g) 

This  appeal  is  to  be  by  bill  in  proper  person,  and  before  the 
coroner  and  sheriflF:  vide  stat.  34  H.  7.  cap.  1. 

But  yet  the  coroner  is  the  principal  judge,  and  therefore  a 
certiorari  to  remove  such  a  bill  may  be  to  the  coroner  alone. 

(g)  4r  52.  h. 


[17]  This  Btat  is  repealed  by  7  Geo.  IV.  eh.  64.  which  proyidei,  sect.  13. 
**  When  any  felony  or  misdemeanor  shall  be  committed  on  the  boundary  or  boun- 
daries of  two  or  more  counties  or  within  the  distance  of  fi?e  hundred  yards  of  any 
such  boundary  or  boundaries,  or  shall  be  begun  in  one  county  and  completed  ia 
another,  ewerj  such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined  and  punished  in  any  of  the  said  counties  in  the  same  manner  as  if  it 
lud  been  actually  and  wholly  committed  therein.^' 
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4  H.  6.  16.  a.  Dy,  222.  b.  or  to  the  coroner  and  sheriff,  because 
by  the  statute  of  Westm.  1.  cap,  10.  the  sheriff  hath  a  counter* 
roll.  38  E.  3.  14.  b.  Register  284.  a.  Dy.  223.  a.  But  not  to 
the  sheriff  alone  neither  for  appeals  nor  outlawries,  unless  in 
London.     Dy,  317.  a. 

Altho  by  the  statute  oi  Magna  ChartOy  cap.  17.  the  coroner 
cannot  determine  the  appeal,  yet  he  may  do  these  things. 
1.  He  may  record  the  nonsuit  of  the  plaintiff  in  an  appeal  by 
bill  before  him,  22  ^ssiz.  93.  2.  He  may  award  a  capias  and 
alii^  to  the  sheriff,  and  may  thereupon  demand  the  defendant 
at  five  counties,  and  outlaw  the  defendant,  22  Jlssiz.  97.  tho 
Stamford  makes  a  doubt  of  it.  Lib,  II.  cap,  14.  /  64.  a.  and 
thinks  that  the  appeal  must  be  removed  by  certiorari  into  the 
king's  bench,  and  there  only  process  of  outlawry  can  issue ; 
but  when  the  appeal  is  sued  before  the  coroner  and  sheriff,  to 
ha?e  the  appeal  determind  it  must  be  removed  into  the  king's 
bench  by  certiorari. 

III.  The  third  power  of  the  coroner  is  to  take  the  accusation 
of  an  approver,  namely  when  a  person  is  indicted  before  jus- 
tices of  gaol-delivery  or  in  the  king's  bench  for  any  felony,  he 
may  confess  the  offense,  and  impeach  or  accuse  or  appeal  others 
of  felony,  and  thereupon  the  court  assigns  him  a  coroner  to  take 
his  confession. 

The  coroner  upon  an  appeal  of  an  approver  may  take  an 
appeal  of  the  approver  against  any  person  for  any 
felony  or  treason  committed  in  the  same  county,  or  in  []  68  ] 
any  other  county.     19  £.  3.  42.  Coron.  462. 

If  the  appeal  be  in  the  same  county,  it  seems  the  coroner  may 
make  a  precept  to  the  sheriff  to  take  the  person  appeald;  but  if 
he  be  only  a  coroner  of  a  franchise,  it  seems  he  may  make  a 
precept  to  the  sheriff  to  attach  him,  quaere;  but  howsoever  ho 
cannot  make  a  precept  to  the  bailiff  of  the  franchise,  because 
the  bailiff  of  a  franchise  cannot  execute  a  process  within  his 
franchise,  but  by  the  precept  of  the  sheriff.  29  E.  3.  42. 
Coron,  462. 

And  therefore  it  seems  in  that  case  he  must  return  the  appeal 
before  the  judge  of  gaol-delivery  within  the  franchise,  and  he 
may  make  process  within  the  franchise  to  the  sheriff;  vide  the 
case  of  £/y,  29  E,  3.  41.  b.  quaercj  how  the  usage  is  there,  viz. 
whether  the  judge  makes  process  out  of  the  liberty,  and  to 
whom. 

But  if  the  appeal  be  of  a  felony  or  treason  out  of  the  county, 
the  same  must  be  removed  or  certified  to  the  justices  of  gaol- 
delivery,  and  they  may  make  process  into  any  county  of  Eng- 
land  to  take  the  person  appeald;  and  so  the  case  of  an  appeal 
by  an  approver  differs  from  the  appeal  by  a  person  grieved. 
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6  H.  5.  Coron.  437.  29  E.  3.  42.   Coron.  462.    Stamf.  P.  C. 
Lib,  I.  cap.  52./  53. 

IV.  The  fourth  power  of  the  coroner  is  to  take  the  confession 
of  a  felony  by  a  felon,  tho  the  felony  were  committed  in  any 
foreign  county,  and  to  take  his  abjuration.  Stamf.  f.  53. 
'  But  by  the  statute  of  1  Jac.  cap.  25.  continued  by  21  Jac. 
cap.  28.  the  whole  business  of  sanctuary,  and  the  abjuration 
before  the  coroner  relative  to  sanctuary,  is  taken  away;  and 
therefore  it  is  needless  to  repeat  the  office  or  power  of  the  coro- 
ner in  relation  to  sanctuary.    Co.  P.  C.  cap.  51. 


[69] 


CHAPTER  IX. 


CONCERNING  THE  SHERIFF,  HIS  POWER  IN  FLEAS  OF  THE  CROWN, 
AS  WELL  BT  COMMISSION,  AS  IN  HIS  TURNS. 

The  power  of  the  sheriff [1]  to  hold  pleas  of  the  crown,  as  well 

as  the  coroners  and  other  the  king's  bailiffs,  is  restrained  and 

taken  away  by  Magna  CAarta,  cap.  17.  recited  in  the  former 

chapter. 

.   Yet  after  that  statute  he  had  power  to  receire  indictments 


[1]  Al  common  law  the  sheriff  was  elected  bj  the  county,  bis  appointment  was 
first  enacted  by  14  Edw.  III.  $t,  1.  eh,  7. 

Every  sheriff  is  a  principal  conservator  of  the  peace  by  the  common  bw  and 
taay  ex  officio  award  process  of  the  peace  and  take  surety  for  it;  and  it  seems  to 
be  the  better  opinion  that  the  security  so  talien  by  him,  is  by  the  common  law 
looked  on  as  a  recognizance  or  matter  of  record  and  not  as  a  common  obUntion. 
9  Hawk,  c,  8.  s.  4. 

But  by  1  Mar.  Se§$,  S.  eh.  8.  no  sheriff  shall  exercise  the  office  of  a  justice  of 
^e  peace  in  an^  county  wherein  he  is  sheriff;  and  in  such  case  his  acts  as  a  jus- 
tice shall  be  Toid. 

As  the  keeper  of  the  king's  peace  both  by  common  law  and  special  commission 
he  is  the  first  man  in  the  county  and  superior  in  rank  to  any  nobleman  tbereiB, 
during  his  o^ce.  He  may  apprehend  and  commit  to  prison  all  persons  who  break 
^he  peace  or  attempt  to  break  it;  and  may  bind  any  one  in  a  recognisance  to  keep 
the  king*s  peace.  He  may,  and  is  bound  ex  qffieio  to  pursue  and  take  all  traitors, 
murderers,  fekms  and  other  misdoers  and  commit  them  to  gaol  for  safo  custody. 
He  is  also  to  defend  his  county  against  any  of  the  king's  enemies  when  they  come 
into  the  land:  and  for  this  purpose  as  well  as  for  keeping  the  peace  and  pursuing 
felons,  he  may  command  all  the  people  of  his  county  to  attend  him;  which  is 
called  the  po$$e  eomiiatue  or  power  of  the  county :  and  this  summons  every  per- 
son above  fifteen  years  old  and  under  the  degree  of  a  peer  is  bound  to  attend  upon 
warning,  under  pain  of  fine  and  imprisonment    1  Blaeke.  Comm$,  343. 

He  is  ex  officio  a  conservator  of  the  peace.  Coyleo  v.  Hurtin^  10  Jokno.  Ropo.  85. 

Held  in  Bkuouri  that  he  is  not  a  judicial  officer:  a  bond  taken  by  him  in  a 
criminal  case  is  void.  State  ▼.  Walker.  1  JKtft.  Repo.  546.  See  Bengough  v.  Jtss- 
f  tiff,  2  H.  Blaeko.  Repo.  418. 
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and  presentments  of  felony^  tho  he  bad  not  power  to  determine 
them. 

And  this  power  was  of  two  kinds,  viz.  special  by  virtue  of  a 
special  writ  or  commission,  and  general  or  viriute  officii  in  his 
Turn. 

The  former  of  these  powers,  viriute  brevis  or  commisaionisy 
continued  in  use  till  the  statute  of  28  E.  3.  cap.  9.  and  by  that 
statute  all  former  commissions  and  writs  of  that  nature  are  re- 
peaid;  and  enacted,  that  for  the  future  no  such  commission  or 
commissions  shall  be  granted. 

And  therefore  H.  37  Eliz.  B.  R.  ^here  the  coroner  found  a 
death  per  in/oriuniumy  and  it  was  surmised  for  the  king,  that 
he  was  felo  de  se^  and  a  melius  inquirendum  prayed  to  the 
sheriff;  ruled  that  none  should  issue,  because  contrary  to  the 
statute. 

The -latter  power  of  the  sheriff  is  viriute  officii^  and  this  still 
continues  in  the  sheriff,  namely,  that  he  hath  power  in  his  Turn 
to  take  inquisitions  of  felonies,  that  were  felonies  at  common 
law;  but  the  sheriff  cannot  take  any  inquisition  of  any  felony 
created  by  act  of  parliament,  unless  the  same  act  likewise  gives 
hi  At  jurisdiction;  and  therefore  the  sheriff  in  his  Turn  cannot 
take  an  inquisition  of  rape. 

This  court  is.a  court  of  record,  and  the  sheriff  or  his 
steward  or  clerk  is  judge  in  it,  the  style  Placiia  coram  [  70  ] 
fneeeomiie  com*  S.  in  TTtirno. 

The  indictments  taken  here  have  these  requisites. 

1.  That  the  courts  be  held  ii^fra  mensem  Paachm^  Sr  mensem 
Michflelis  by  the  statute  of  31  jS.  3.  cap.  15.  or  else  they  lose 
their  turn  for  that  time,  which  hath  been  expounded  their  court 
so  held  for  that  turn  only  shall  be  void.  Siamf.  P.  C.  /.  84.  k 
6  H.  7.  2.  a.  38  U.  6.  7.  a. 

2.  The  indictment  must  be  under  the  seals  of  the  indictors, 
and  by  twelve  jurors  at  least  by  the  statute  of  Wesim.  2. 
cap.  13.(a)  And  by  the  statute  of  1  E.  3.  cap.  17.  it  must  bs 
by  rolls  indented  between  the  sheriff  and  the  indictors,  (which 
last  statute  extends  also  to  leets  and  franchises,)  otherwise  the 
indictments  are  void;  and  one  of  the  indictors  must  shew  one 
part  of  the  indenture  to  the  justices,  when  they  come  to  make 
deliverance. 

3.  By  the  statute  of  1  R.  3.  cap.  4.  the  indictors  in  the  sheriff's 
Turn  must  have  20«.  freehold,  or  26«.  Sd.  copyhold,  and  be  of 
good  name,  otherwise  the  sheriff  or  bailiff  shall  forfeit  40j.  and 
the  indictment  is  void. 

.   And  therefore,  if  any  be  arraigned  of  felony  upon  such  an 

(«)SCo. /fiffi<.f.337. 
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indictment,  he  may  plead  that  one  of  the  indictors  had  not  20^. 
freehold,  nor  26s.  Sd.  copyhold;  so  that  when  it  is  said  it  shall 
be  voidf  it  must  be  intended  void  by  plea;  for  if  the  prisoner 
excepts  not  to  it  upon  his  arraignment,  he  is  concluded  by  that 
omission. 

Upon  these  indictments  of  felonies  in  the  sheriff's  Tum^  tho 
they  could  not  proceed  to  hear  and  determine  them  by  reason 
of  the  statute  of  Magna  Char  la  ^  cap,  17.  yet  the  sheriff  did 
commonly  make  out  process  or  precepts  in  nature  of  capias  to 
arrest  the  parties,  as  appears  by  the  statute  of  fVeslm.  2.  cap.  13. 

But  now  by  the  statute  of  1  E.  4.  cap.  2.  their  power  of  making 
out  process  upon  these  indictments  is  taken  away,  as  well  in  case 
of  indictments  of  felony,  as  other  misdemeanors  within  their  cog- 
nizance; but  they  are  to  deliver  all  such  presentments 
[  71  ]  and  indictments  to  the  justices  ofthe  peace  at  their  next 
sessions,  who  are  to  make  out  process  thereupon,  and 
hear  and  determine  them;  but  if  the  original  presentment  were 
not  within  the  jurisdiction  of  the  7\irn,  the  justices  of  peace 
ought  not  to  proceed  upon  such  indictments,  tho  removed  before 
tbeuL  4  E.  4.  31.  a.  8  E.  4.  5.  b. 

And  what  hath  been  said  touching  the  Turns  of  sheriffs  Sin 
a  great  measure  applicable  to  leets,  namely  they  have  power  to 
receive  indictments  of  felonies  at  common  law,  but  not  of  felo- 
nies by  act  of  parliament,  unless  specially  limited  to  them. 

The  statutes  of  Magna  Charla,  cap.  17.  I  E.  3.  cap.  17.  ex- 
tend to  them  as  well  as  to  TurnSy  but  not  the  statute  of  1  E.  4. 
and  therefore  they  cannot  hear  and  determine  felonies  presented 
in  them,  but  must  send  their  indictments  of  felonies  to  the  jus- 
tices of  gaol-delivery  there  to  be  heard  and  determined,  if  the 
offenders  are  in  custody,  8  H.  4.  18.  a.  Franchise  2.  or  remove 
by  certiorari  into  the  king's  bench,  that  process  may  be  made 
upon  them  to  an  outlawry. 

And  thus  far  concerning  the  ordinary  jurisdiction,  wherein 
felonies  are  inquired  of,  heard  or  determined;  I  have  wholly 
omitted  the  courts  in  eyre,  the  courts  of  the  staple^  and  the  fran- 
chise of  in/angl hie/ SLud  unfangthie/  because  they  are  wholly 
disused,  and  the  learning  concerning  them  rather  for  curiosity 
and  antiquity,  than  for  use  in  this  business  of  pleas  of  the  crown. 
The  jurisdiction  also  of  the  royal  franchises  of  Eltfj  Hexham 
and  HexhamshirCj  and  other  particular  franchises  remaining 
excepted  by  the  statute  of  21  H.  8.  cap.  24.  are  but  particular 
jurisdictions,  and  not  so  useful  for  the  pleas  of  the  crown^as  for 
a  tract  concerning  the  jurisdiction  of  courts. 

And  thus  far  touching  the  ordinary  jurisdictions  in  cases 
capital. 
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CHAPTER  X. 

CONCERNING  THE  APPREHENDING  OR  ARRESTING  OF  FELONS  AND 
TRAITORS  BT  PRIVATE  PERSONS^  AND  ESCAPES. 

Having  in  the  foregoing  chapters  considered  the  several  courts 
of  ordinary  jurisdiction,  where  traitors  and  felons  are  to  be  pro- 
ceeded against,  I  shall  now  descend  to  the  consideration  of  the 
means  and  method  of  bringing  such  offenders  to  trial,  judgment, 
and  execution. 

And  herein  I  shall  observe  this  order,  first  to  consider  those 
courses,  that  are  preliminary  to  their  arraignment,  and  after- 
wards to  consider  of  their  arraignment,  and  those  proceedings, 
that  are  subsequent  thereunto,  their  trial,  judgment,  and  exe- 
cution. 

Concerning  the  former,  namely  the  courses  preliminary  to 
their  arraignment,  they  are  principally  these,  viz.  1.  The  arrest 
or  apprehending  of  them.  2.  Their  imprisonment  or  commits 
ment,  and  therein  of  bailing  or  discharging  them  before  indict- 
ment.    3.  Their  indictment. 

Touching  the  first  of  these,  namely  their  arrests  or  appre- 
hending them.[l] 

This  is  the  first  instance  of  their  prosecution,  and  this  is  done 
either,  1.  By  private  persons  by  virtue  of  the  law,  or  2.  By  offi- 
cers or  virtute  officii ^  or  3.  Upon  hue  and  cry  levied,  or  4.  By 
warrant  or  precept  virtute  praecepti. 

But  before  I  come  to  these  I  will  consider  something  concern- 
ing escapes  of  felons,  and  what  punishment  lies  upon  them  that 
permit  it,  which  will  open  the  consideration  of  what  is  every 
person's  duty  in  this  case;  and  by  this  escape  I  do  not  mean 
escapes  suffered  by  sheriffs  or  gaolers,  but  escapes  suffered  by 
vilis,  townships,  or  private  persons. 

If  there  be  a  murder  or  manslaughter  committed 
either  in  the  day  or  night  in  an  inclosed  town,  if  the  [  73  ] 
murderer  be  not  taken,  the  town  or  city  shall  be 
amerced  upon  a  presentment  thereof,  either  by  the  coroners 


[1]  All  penoD*  whatsoever  ue  without  distinction  equally  liable  to  arrest  in  all 
criminal  cases.  4  Blaekt.  289. 

Bodies  corporate  acting  in  a  way  that  wonld  render  an  individaal  liable  to 
arrest,  cease  to  retain  their  corporate  character  and  become  individually  respon- 
sible. 1  Bum  267. 

Generally  a  (erne  covert  shall  answer  as  much  as  if  she  were  sole  for  any  offence, 
not  capital  against  the  common  law  or  statute.  1  Hawk.  3. 

No  place  ^ords  protection  to  offenders  against  the  criminal  law  and  they  may 
be  arrested  any  where  whoever  they  may  be.  Bac.  Abr.  Tretpau,  D*  3. 
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or  grand  inquest  before  the  justices  of  goal-delivery,  3  E.  3. 
Coron.  299.  But  if  it  were  a  vill  not  inclosed ;  there  if  a 
murder  were  committed  within  the  precinct  of  the  vill,  tho  in 
the  field,  and  the  murderer  not  taken,  if  it  were  done  in  the 
night,  the  vill  should  not  be  amerced ;  but  if  it  were  in  day- 
light, tho  in  the  evening,  the  town  shoidd  be  amerced.  3  H.  7. 
cap.  1.  3  E.  3.  Coron.  293. 

And  the  same  law  is  if  the  killing  were  by  a  man  by  mis- 
adventure, if  he  escapes  and  be  not  taken.  3  E.  3.  Coron. 
S02.  for  tho  by  the  statute  of  Marlebr.  cap.  2^.  that  common 
fine  or  amercement  called  fnurdrum{^)  was  not  to  be  imposed 
in  cases  of  death  per  infortunium^  yet  the  amercement  called 
escapium  took  place  even  in  that  case.  Vide  Braeton^  Lib.  IIL 
cap.  15. 

If  the  malefactor  were  taken  by  the  township,  and  delivered 
to  the  sheriff  or  his  bailiff,  or  to  the  gaoler  of  the  county,  and 
then  an  escape  happen,  the  township  is  not  chargeable,^ but  the 
jpheriff  or  bailiff.     3  E.  3.  Coron.  337. 

But  if  he  be  in  guard  of  the  constable,  and  the  constable  is 
1)ringing  him  to  the  gaol,  yea  tho  the  gaoler  refused  to  take 
him,  if  he  escapes,  it  is  a  charge  upon  the  vill.  3  E.  3. 
Coron.  346.  10  H.  4.  7.  a.  Escape  8.  per  Gascoigne;  nay, 
Itho  in  the  flight  he  be  slain  for  necessity  of  retsiking  him 
because  he  resists,  yet  it  b  an  .escape  upon  the  vill.  3.  E.  3. 
Coron.  328. 

And  in  case  the  vill  be  not  sufficient  to  answer  the  amerce- 
ment, the  hundred  shall  be  charged  therewith,  and  in  default  of 
the  hundred,  the  county;  and  if  the  killing  be  out  of  any  vill, 
the  hundred  is  amerceable  for  the  escape.  8  E.  2.  Coron.  425. 
Stamf.  P.  C.  Lib.  I.  cap.  31./  34.  b. 

But  this  is  qnly  in  case  of  felony  touching  the  death  of  a 

man,  for  there  the  fact  is  apparent,  that  the  man  is  slain;  but  in 

case  of  other  felony,  as  thefl,  there  tho  the  thief  be  not 

[  74  ]  taken,  no  amercement  lies  upon  the  town,  nor  other 

penalty  at  common  law,  but  by  the  statute  of  fFinion, 

de  quo  infra. 

But  if  they  had  a  felon  in  their  custody,  or  in  the  custody  of 
the  constable,  aud  he  escape,  the  vill  had  been  amerceable,  and 
80  is  the  hundred,  if  they  have  him  in  their  custody,  or  in  the 
custody  of  the  constable  of  the  hundred,  and  suffer  him  to 
escape.    3  E.  3.  Coron.  316. 

The  law  used  in  the  time  of  H.  3.  when  Bracton  wrote, 
appears  Lib.  III.  cap.  10.  to  be  thus:  if  a  man  had  committed 
manslaughter  either  by  misfortune  or  otherwise,  if  he  fled,  and 

(•}  ?t(2e  Part  I.  p.  39.  425. 447. 
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the  jury  were  inquired  of  by  the  judge  if  he  were  in  decennd, 
then  the  decenna  was  to  be  amerced  by  the  court,  because 
they  had  him  not  there;  if  he  were  not  in  any  decenna j  then 
the  viU  was  to  be  amerced;  because  they  received  him  an 
inhabitant,  and  had  him  not  in  franco  plegio ;  for  every  one 
above  twelve  years  old  ought  to  be  in  frank-pledge,  except 
clergymen,  noblemen,  and  knights  and  their  families  :(*)  and 
therefore  in  the  case  of  clergymen,  noblemen  and  knights,  if 
any  of  their  family  de  manupastu  committed  a  murder  or 
manslaughter,  the  clergyman,  nobleman  or  knight  was  amerced 
if  the  malefactor  fled,  unless  some  special  custom  had  abro« 
gated  it,  as  in  Herf/ordahire:  and  thus  did  the  practice  long 
after  continue:  vide  8  E.  2.  Caron.  428.  Si  aerviens  alicujus 
damini  in  aertitio  auo  existens  facit  fehniam  fy  convincatUTj 
fuamvis  post  feloniam  ipsius  non  recepiaviij  amerciandus 
eat;  and  3  E.  3.  //in.  NortA^toh,  Coron.  203.  It  was  presented, 
that  .4.  had  kitted  B.  and  it  was  demanded  of  the  presenters, 
whether  he  were  in  decennd?  They  answered.  He  was  notf 
Then  it  was  demanded  where  he  abode?  They  say  with  the 
parson  of  the  town ;  and  thereupon  the  parson  was  amerced 
for  his  manupast.  Then  it  was  demanded  who  was  preseat 
when  he  slew  him?  They  say  C,  It  was  then  demanded  of 
them,  whether  C.  received  him  [took  him  ?]  They  say  Noti 
wherefore  C.  was  amerced.  Then  it  was  demanded  where 
the  felon  was?  They  say  he  is  escaped;  then  it  was  de- 
manded whether  it  were  done  in  the  day  or  the  night?  They 
answer  in  the  evening;  therefore  the  whole  vill  was  amerced. 

Several  things  are  observable  in  this  case.    1.  That 
tf  he  had  been  in  decenndj  the  decenna  had  been  [  75  3  < 
amerced,  because  they  had  hot  him  present  ad  atan- 
dum  recto  in  curid.    2.  That  because  the  parson  nor  his 
family  were  not  by  law  to  come  to  the  view  of  frank-pledge, 
be  was  amerced  for  one  that  was  of  his  family,  one  de  manu- 
paatu,    3.  That  he  that  was  present  and  took  not  the  offender^ 
was  also  amerced.    4.  That  because  the  felony  was  committed 
in  the  day-time,  and  the  felon  escaped,  the  whole  vill  was 
amerced,  22  E.  3.  Coron.  238.  so  in  effect  three  amercements 
for  one  escape. 

And  note^  that  according  to  Bracton,  ubi  aupra,  he  is  de 
manupaatUf  qui  eat  ad  victuvn  fy  veatitumy  or  ad  victum  cum 
mercedcy  as  a  houshold  servant ;  and  according  to  the  antient 
law,  he  that  entertained  a  man  three  nights,  made  him  tb  be  de 
manupaatu. 

This  law  of  amercing  the  decenna^  or  him  of  whose  family 

(•)  Vtie  Pari  I.  p.  65.  tfi  wA%9. 


75  HISTORIA  PLACITORUM  CORONA 

an  offender  is,  is  not  abrogated,  but  yet  it  is  not  now  used;  but 
it  was  certainly  a  most  excellent  constitution,  whereby  every 
man  was  under  the  pledge  of  his  master  or  father,  with  whom 
he  lived,  or  must  be  within  some  decenna  that  may  see  him 
forthcoming:  vide  Spellman  in  Olossar.  TituL  Friburg  fy 
Leges  Edvardi,  cap.  19.  20.{a.) 

As  thus  the  vili  is  answerable  for  an  escape,  so  is  he  that  is 
present  when  a  manslaughter  or  murder  is  committed,  and  doth 
not  do  his  best  endeavour  to  apprehend  the  malefactor,  though 
he  were  not  party  or  accessary  to  the  crime ;  with  this  agrees 
8  E.  2.  Coron,  428.  before-mentioned,  where  it  is  called  only 
an  amercement ;  but  8  E.  2.  Coron.  395.  he  that  was  of  full 
age,  that  was  present  when  a  manslaughter  was  committed,  et 
ne  leva  le  tnaine  cP  attach  le  felouy  was  committed  to  prison, 
till  he  made  fine  to  the  king,  but  he  that  was  within  age  was 
discharged.(6) 

And  tho  in  the  book  of  14  H.l.  31.  b.  a  person  indicted  for 
being  present  at  a  felony,  without  saying  he  was  aiding  and 
abetting,  was  discharged,  it  was  because  the  indictment  there 
was  with  intent  to  make  him  a  felon,  and  not  to  charge  him 
with  a  misdemeanor  for  not  pursuing  the  felon :  vide 
[  76  ]  Co,  P.  C  p.  117.  It  is  a  misdemeanor,  for  which  the 
party  shall  be  fined  and  imprisoned. 

By  that  which  hath  been  said,  it  appears,  that  the  appre- 
hending of  a  felon  is  in  many  cases  a  duty,  and  not  arbitrary, 
even  in  cases  of  a  private  person,  without  any  other  warrant 
than  what  the  law  gives,  and  that  the  omission  thereof  is  a  mis- 
demeanor, and  punishable  by  fine  or  amercement.[2] 

And  now  therefore  I  come  to  consider  touching  the  arrests 
'  by  a  private  person  in  case  of  felony. 

And  this  is  of  these  kinds.  1.  Where  the  party  arrested 
hath  really  committed  a  felony,  and  this  is  known  to  the  party 
arresting.  2.  Where  the  party  arrested  hath  really  committed 
a  felony,  but  it  is  only  suspected,  and  not  certainly  known  to 
the  party  arresting.  3.  Where  there  hath  been  a  felony  com- 
mitted, and  the  party  arresting  doth,  upon  probable  grounds, 
suspect  the  person  arrested  to  have  committed  it,  tho  in  truth 
he  did  it  not. 

I.  As  to  the  first  of  these,  where  a  person  hath  committed 
felony,  and  A.  knows  it.[3] 

(a)  WOk.  Leg.  AngloJSax.  p.  301.  (b)  Vide  Part  I.  p.  31. 

[3]  PhiUips  T.  Trull,  11  Johns.  486;  IL  t.  Hunt,  I  R  ^  M.  C.  C.  93. 

[3]  QuiBre,  whether  an  arrest  may  be  made  without  warrant  for  saeh  a  miade- 
meanor  as  receivings  stolen  goods  knowing  them  to  have  been  stolen.  Wakely  t. 
Har^  6  BtnjMy,  316. 
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It  is  true  in  this  case,  if  the  time  and  nature  of  the  fact,  and 
the  condition  of  things  will  bear  it,  it  is  best  to  complain  to  a 
justice  of  peace,  and  have  his  warrant  for  the  apprehending  of 
him  ;[4]  or  if  that  cannot  be  had  in  convenient  time,  then  to 
call  to  his  assistance  the  constable ;  but  such  the  case  may  be, 
that  the  delay  that  must  arise  necessarily  by  these  solemnities, 
may  give  the  felon  opportunity  to  escape ;  and  therefore  in  this 
case  •/?.  without  any  other  authority  than  what  the  law  gives 
him,  may  arrest  or  apprehend  the  felon ;  and  if  he  cannot  do  it 
by  his  own  strength,  he  may  call  others  to  his  assistance,  or 
raise  hue  and  cry  for  his  apprehension ;  and  if  he  doth  not  thus, 
he  is  punishable,  as  is  above  declared,  if  it  can  appear  that  he 
knew  it.  [5] 

And  it  will  be  all  one,  whether  the  felony  were  committed  in 
the  same  county,  or  in  any  other  county ;  for  the  law  in  this 
case  makes  A.  an  officer ;  and  this  was  antiently  the  law,  and 
still  is.  Bracton  Lib.  ult.  in  fine,  in  criminalibus  causis,  ubi 
sequi  debet  capitate  supplicium,  vita  videlicet  vel  muti- 
latio  membrorum,  non  sequitur  attachiamentum  ali-  [  77  } 
quod,  sed  corpus  talis,  quicunque  ille  fuerit,  ab  omni- 
bus arrestetur,  qui  sunt  ad  fidem  domini  regis,  sive  inde  prss- 
cegtQm  habuerit,  sive  non  habuerit;  and  accordingly  it  is 
ruled,  10  jS.  4.  17.  b.  that  it  is  a  good  justification  for  a  man 
in  an  action  of  false  imprisonment  to  say,  that  the  plaintiff 
committed  a  felony,  and  shew  what,  and  the  defendant  arrest- 
ed him,  and  delivered  him  to  the  constable,  or  he  might  have 
brought  him  to  gaol  by  himself  or  his  servant,  as  is  there 
agreed. 

But  the  safer  way  is,  to  bring  him  bci^re  a  justice  of  peace, 
who  may  examine  and  commit  him. 
^      And  as  a  private  man  may  do  thus  upon  a  felony  commit- 


[4]  Wt%i  y.  Smallwood,  ZBLSfW.  418;  Lngh  ▼.  Webb,  3  £^  Rep.  166;  BM 
T.  Broadbtnt,  ZT.R.  185;  BwtU  t.  Cooper^  \  T.  R.  535;  Fox  t.  GaufU,  Z  B.  Se 
Adol,  798  per  Ld.  Tenterdtn. 

[5]  As  to  the  arrett  of  offenden  b]^  private  persons  of  their  own  aothority,  per- 
mitted by  law  for  inferior  offences;  it  seems  clear,  that  reg^ularly  no  private  per- 
son can  of  his  own  authority  arrest  another  for  a  t>are  breach  of  the  peace  a(ler  it 
is  over;  for  if  an  officer  cannot  justify  such  an  arrest,  without  a  warrant  from  a 
mtgutrate,  surely  II  fortiori  a  private  person  cannot  It  hath  been  adjudged  that 
any  one  may  lawfully  apprehend  a  common  notorious  cheat,  going  a^ut  the 
countrjr  with  false  dice,  and  being  actually  caught  playing  with  them,  in  order  to 
have  him  before  a  justice  of  peace;  for  the  public  ^ood  requires  the  utmost  dis- 
couragement of  all  such  persons,  and  the  restraining  of  private  persons  from 
arresting  them  without  a  warrant  from  a  magistrate  would  often  give  them  an 
opportunity  of  escaping:  and  from  the  reason  of  this  case  it  seems  to  follow,  that 
the  arrest  of  any  other  offenders  by  private  persons,  for  offences  in  like  manner 
fcandaloos  and  prejudicial  to  the  publick,  may  be  justified.   3  Hciioih'fit,  77* 
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ted,  so  if  he  see  danger  of  murder  by  a  dangerous  wound  given, 
he  may  pursue  the  offender.[6]  7  E,  3. 16.  Barre  291. 

And  in  both  these  cases,  he  may  break  open  doors,[7]  if  he 
be  denied  entrance,  and  if  de  facto  the  felon  or  malefactor 
be  there,  for  the  law  makes  him  an  officer  in  this  case,  as  well 
as  if  he  were  a  justice  of  peace  or  constable.  7  E.  3. 16.  b. 

Nay  yet  farther,  if  the  felon  resists  or  flies,  so  that  he  cannot 
be  taken  without  killing  him,  this  is  justifiable,  and  no  felony; 
btit  still  it  must  be  where  he  cannot  be  otherwise  taken,  for  it 
18  for  advancement  of  justice,  and  suppression  of  felons,  and 
therefore  if  they  cannot  be  otherwise  apprehended,  it  is  lawful, 
as  well  as  if  Ji.  were  a  constable,  or  had  a  warrant;  and  if  the 
books  that  speak  of  this  matter,  be  but  carefully  examined,  it 
will  appear  that  the  law  was  so  generally  taken,  tho  he  were 
pursued  or  taken  without  any  formal  process  to  the  sheriff,  and 
that  as  well  before  an  arrest  m&de,  as  after;  and  this  appears 
in  ierminisj  22  JJssiz.  55.  3  E.  3.  Coron.  346,  ^  328,  4«  290. 
but  indeed  the  books  of  3  E.  3.  Coron.  288,  289.  are  of  a  con- 
slable  and  watchman:  bdt  in  3  E.  3.  Corofi.  349.  the  towns* 
men  that  did  it  were  fined  40^.  but  it  seems  it  was  more  for  the 
escape  than  the  killing:  vide  Si  am/.  P.  C.  Lib.  I.  cap.  6./.  13. 
a.  b.  accordant. 

As  to  the  statutes  of  Magna  Charta^  cap.  29.  25  E.  3.  cap.  A. 
28  E.  3.  cap.  3.  42  E.  3.  cap.  3.  they  do  not  at  all  con- 
[.  78  ]  cerp  this  preparatory  imprisonment  of  a  felon,  as  shall 
be  shewn  in  due  time;  and  therefore  whatsoever  hath 
been  before  said  holds  true  in  the  first  instance  of  his  imprison- 
ment, tho  the  party  be  not  yet  indicted. 


[6]  A  private  person  cannot  of  hit  own  authority  arrest  a  person  who  hta  been 
engaged  in  an  affray  or  breach  of  the  peace.  Priet  ?.  SeeUy^  10  CZ.  4r  ^n-  38; 
PhiUip$  y.  TruU,  11  John§.  486.  But  during  the  affray  any  person  may  without 
a  warrant  from  a  magistrate  restrain  any  of  the  offenders  in  order  to  preserve 
the  peace.  Jb.    KmI  y.  Gr«y,  l  jloel,  66. 

At  common  law  a  master  has  a  right  to  take  op  his  runaway  servant,  and  for 
this  may  enter  peaceably  into  any  house  unless  forbidden  by  the  owner.  An  ad- 
vertisement for  the  apprehension  of  a  runaway  servant  gives  the  same  authority 
to  apprehend  him  that  the  master  possesses;  but  he  who  acts  under  it,  does  wo  at 
his  peril,  that  the  adveriisement  is  genuine  and  that  its  publisher  had  authority* 
Pennsylvania  v.  JTerr,  Additon^  335. 

A  citizen  of  one  State  from  which  his  slave  absconds  into  another  State,  may  pur- 
■ue  and  arrest  him  there  without  warrant  and  use  ail  the  force  necessary  to  carry 
him  back.  Jbhn$on  v.  Tomibns,  Baldwin^  571.  And  this  on  Sunday,  in  the  night 
timf  or  in  the  house  of  another,  if  no  breach  of  the  peace  be  committed.  And  a 
magistrate  cannot  order  the  master  to  be  arrested  without  oath,  warrant  and  pro- 
bable cause.    lb. 

[7]  Any  person  may  jostiiy  breaking  and  entering  a  party's  house  and  impri- 
•oning  him,  to  prevent  him  from  murdering  his  wife,  who  criee  out  for  hdob 
Handtock  v.  Mer,  lB.SfP.fl^. 
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II.  As  to  the  second  case,  viz.  where  a  felony  is  committed 
by  B.  but  Jl.  that  arrests  him,  doth  not  certainly  know  it,  as 
not  being  present  at  the  committing  of  it.[8] 

I  take  the  law  to  be  all  one  with  the  former  case,  only  what 
be  doth  herein,  he  doth  at  his  peril;  for  if  in  truth  B.  be  a 
felon,  then  ^.  may  arrest  him,  and  may  break  a  house  to 
arrest  him,  if  be  be  within  the  house,  and  refuses  to  render 
himself;  yea,  and  if  he  will  not  suffer  himself  to  be  taken,  he 
piay  in  case  of  necessity  be  killed;  but  this  still  is  at  the  peril 
of  ^.  for  if  he  be  no  felon,  it  may  be  manslaughter  at  least  in 
jS.  if  he  doth  it. 

But  how  far  forth  this  will  be  justifiable  in  case  that  w9.  hath 
a  good  cause  of  suspicion,  will  be  considerable  in  the  next 
inquiries. 

III.  The  third  case  is,  there  is  a  felony  committed,  but 
whether  committed  by  B.  or  not,  non  constat j  and  therefore 
we  will  suppose,  that  in  truth  it  were  not  committed  by  B.  but 
by  some  person  else,  yet  ^.  hath  probable  causes  to  suspect  B. 
to  be  the  felon,  and  accordingly  doth  arrest  him;  this  arrest  is 
lawful  and  justifiable,[9]  and  the  reason  is,  because  if  a  person 
should  be  punished  by  an  action  of  trespass,  or  false  imprison* 
ment  for  an  arrest  of  a  man  for  felony  under  these  circum- 
stances, malefactors  would  escape  to  the  common  detriment  of 
the  people. 

But  to  make  good  such  a  justification  of  imprisonment, 
1.  There  must  be  in  fact  a  felony  committed  by  some  person; 
for  were  there  no  felony,  there  can  be  no  ground  of  suspicion. 
Again,  3.  The  party,  (if  a  private  person,)  that  arrests,  must 
suspect  B.  to  be  the  felon.  3.  He  must  have  reasonable 
causes  of  such  suspicion,  and  these  must  be  alledged  and 
proved. 

1.  There  most  be  a  felony  done;riO]  and  therefore  if  a  man 
be  taken  for  suspicion  of  felony,  and  delivered  to  the  constable, 
or  remains  in  the  custody  of  him  that  took  him,  yet  if  in  truth 
DO  felony  were  committed,  he  may  be  let  go  at  large,  and  no 


[6]  HolUy  V.  JMtx,  3  Wend.  350;  Wrexford  v.  SmUk^  2  Root^  371. 

[9]  UdwUk  ▼.  CaiehnoU,  Cald.  291;  Adams  ▼.  Moore,  2Sdw.  H  P.  910; 
HoUiw  ▼.  Jlfix,  3  Wendeil,  350;  Waksly  v.  Hart,  3  Btnncy,  316;  Com.  ▼.  Dm* 
CM,  8  8irg.  if  RawU,  49. 

[10]  3  WmmMZ,  350;  3  Btimcy,  316 ;  8  Serg.  Sf  RawU,  49,  ui  iupra.  If  he 
eoodocts  himtelf  in  a  maimer  to  excite  tuepicioo,  thie  only  gon  in  mitigation  of 
dunaf  ee  if  it  turni  oat  that  no  felony  wai  committed*  CawUw  v.  Duubart 
3  C.lf  P.  565. 

Evidence  it  admimible  in  mitigation  of  damages  that  the  defendant  had 
froood  to  raepect  that  the  plaintiff  was  guilty  of  the  offence  for  which  he  was 
arrested.    Bogart  v.  WiUon,  Minor,  407. 

VOL.  n. — 6 
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punishment  shall  ensue  for  the  escape.  Kelw,  34.  a.  b.  But  if 
a  felony  were  committed,  though  he  that  is  taken  for  the  sus- 
picion thereof  be  in  truth  innocent,  and  it  so  appears  to  the  con- 
stable, or  him  that  arrests  him;  yet  if  he  let  him  go  before  he 
be  indicted,  and  acquitted  or  delivered  by  proclamation  before 
the  justices  of  gaol-delivery,  the  party  letting  him  go  shall  be 
punished  for  an  escape.  44  l^ssiz.  12.  Poulton  de  Pace,  /.  146. 
b.  5  H.  7. 4.  7  H.  4.  35.  a. 

2.  The  party  that  arrests  him,  must  be  he  that  suspects  him, 
and  regularly  it  cannot  be  done  by  another;  and  therefore  if  a 
man  justifies  in  false  imprisonment  for  suspicion,  he  must  jus- 
tify it  as  his  own  act,  and  not  by  the  command  of  the  sheriff  or 
other  officer,  nor  can  another  justify  by  the  command  of  him 
that  so  suspects.  II  E,  4. 4.  b. 

But  this  doth  not  always  hold  true;  for  an  officer  of  justice, 
may,  in  assistance  of  him  that  suspects,  justify  the  imprison- 
ment; as  a  constable,  upon  a  complaint  made  to  him  by  him 
that  suspects,  may  justify;  but  he  must  allege  his  justification 
in  the  same  manner  as  he  that  suspected  ought,  viz.  a  felony 
done  and  cause  of  suspicion;   and  therefore  the  party  sus- 

Eecting  and  desiring  the  constable's  assistance  mdst  acquaint 
im  with  the  whole  matter,  and  the  causes  of  his  suspicion, 
otherwise  he  is  not  bound  to  assist  him.  2  H.  7.  15.  b.  And 
in  like  manner  a  justice  of  peace  being  applied  to  by  him 
that  suspects  and  acquainted  with  the  whole  circumstances  of 
the  case.(*) 

And  this  appears  beyond  dispute  even  by  the  statute  of 
34  B.  3.  cap.  1.  whereby  power  is  given  to  the  justices  of 
peace  to  arrest  all  those  whom  they  find  by  indictment  or  by 
suspicion,  and  to  put  them  in  prison. 

And  the  reason  is  apparent,  namely,  the  justices  of  peace  are 
made  judges  of  the  reasonableness  of  the  suspicion,  and  when 
they  have  examined  the  party  accusing  touching  the  reasons  of 
their  suspicion,  if  they  find  the  causes  of  suspicion  to  be  reason- 
able, it  is  now  become  the  justice's  suspicion  as  well  as  theirs^ 
and  accordingly  adjudged,  P.  43  Eliz.  C.  B.  Croktyn.  35.  7b- 
tam*8  case,(c)  and  therefore  the  saying  of  my  lord  CoAre,  4  //i- 
slit.  p.  ni.  "That  notwithstanding  such  warrant, 
[  80  ]  or  the  aid  of  the  constable  upon  such  complaint,  it  is 
still  the  party's  arrest,  and  not  the  constable's  or  jus- 
tice's, and  that  he  must  be  present,  and  that  he  cannot  break 
open  a  door  by  virtue  of  such  warrant,"  is  neither  warranted 
by  the  law  nor  the  common  practice;*  and  in  the  book  of  2  H. 

(•)  Tide  Part  I.  p.  580. 

(c)  Cfo.  Eliz.  p.  829.  •  Vide  Part  I.  p.  579. 
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7. 15.  b.  where  one  justified  in  aid  of  the  constable  upon  a  felo- 
ny done,  and  a  suspicion  and  cause  thereof,  ut  in/ra^  it  was 
ruled  a  good  justification  against  the  opinion  of  Bryan;  and  it 
is  apparent  by  the  statute  of  5  E.  3.  cap.  14.  <<  If  any  person 
hath  any  evil  suspicion  of  persons  to  be  robberds-men,  wasters 
or  draw-latches,  they  shall  be  incontinently  arrested  by  the 
constables  of  the  town,  be  it  by  day  or  night;  and  if  they  be 
arrested  within  franchises,  they  shall  be  delivered  to  the  bailiff 
of  the  franchise;  if  in  the  gildable,  to  the  sheriff,  and  kept  in 
prison  till  the  coming  of  the  justices.'' 

The  suspicion  may  be  by  any  person,  yet  the  imprisonment 
must  be  by  the  constable;  and  the  reason  is  that  which  is  given 
before,  because  the  constable  is  a  proper  officer,  to  whom  com- 
plaints of  this  nature  may  be  made. 

And  therefore  if  a  felony  be  committed  upon  the  goods  of  •/?. 
and  the  goods  be  found  in  the  custody  of  B.  and  wf.  comes  to  a 
constable  and  shews  him  the  case,  and  requires  him  to  bring 
him  before  a  justice;  this  is  a  good  justification  by  Ji.  in  false 
imprisonment  brought  against  him  without  so  much  as  an  aver- 
ment, that  he  suspected  him.  H.  4.  Car.  Sot.  513.  Marbery 
and  Porter  J  B.  R.  vide  2  E.  4.  8.  b. 

But  it  is  true,  that  he  that  is  not  an  officer  cannot  justify  by 
the  command  of  him  that  suspects,  if  he  also  be  no  officer;  and 
so  are  the  books  of  5  H.  7.  5.  a.  per  Cur\  12  Co.  Rep.  92.  Sir 
Antony  ^ahky^a  case,  11  E.  A.  4.  b. 

But  then  the  case  is  easily  solved,  for  if  a  felony  be  commit- 
ted, and  wf.  hath  probable  cause  to  suspect  B.  and  accordingly 
suspects  B.  and  acquaints  C  with  the  whole  matter,  C.  upon 
this  having  probable  cause  to  suspect  B.  tho  he  cannot  justify 
the  imprisonment  of  B.  as  by  the  command  ofJi.  that  first  sus- 
pected him,  he  may  justify  by  his  own  suspicion;  and  the  like 
of  him  that  comes  in  aid  of  ^.  to  arrest  B.  5  H.  7.  4  fy  5. 

3.  The  third  thing  to  be  observed  in  this  arrest  by  a 
private  person  upon  suspicion  is,  that  he  hath  a  pro-  [  81  ] 
bable  cause  of  suspicion.[ll] 

And  these  probable  causes  are  very  many,  as  for  instance 
common  fame,  5  H.  7.  4.  b.  2  H,7.  15.  A.  11  E.  4.  4.  b.  ^c. 
hue  and  cry  levied,  21  H.7.  28.  hath  part  of  the  goods  found 
upon  him,  or  be  indicted  of  the  like,  12  Co.  Rep.  92.  J2shley's 

[11]  Tb«  queition  m  to  what  it  a  reaaonable  and  probable  ^ound  for  taipicioii 
if  a  mixed  propotitioa  of  law  and  fact.  Whether  the  circa mitancei  alleged  to 
•how  it  reaaonaUe  or  not  are  true  and  exiited  and  the  inference!  drawn  from 
them  warranted,  ia  a  matter  of  fact  for  the  consideration  of  the  jury;  but  whether 
•appoeing  tbero  troe,  thejr  amount  to  a  reaeonable  ground  for  luapicion,  ia  a  quee- 
tion  of  law  for  the  opimon  of  the  judge.  Panton  y.  WiUiami^  i  O,  Se  D.  504: 
flAd.iEU.{N.8.)ed. 
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case,  party  with  him  that  committed  the  robbery.  7  E.  4. 
20.  a. 

And  note^  that  the  law  hath  that  care,  that  malefactors,  tho 
but  suspected,  should  be  apprehended,  that  a  roan  may  alledge 
twenty  causes  of  suspicion,  and  it  shall  not  make  his  plea  dou- 
ble, for  one  answer  makes  an  issue  upon  the  whole,  viz.  de  in- 
jurid  sud  proprid  absque  tali  causdy  and  no  issue  shall  be 
singly  taken  upon  one  cause  of  suspicion,  where  many  causes 
are  thus  alledged.  2  E.A.Sfyd.l  E.  4.  20.  a. 

Now  what  is  to  be  done  by  a  private  person,  that  thus  arrests 
a  party  upon  suspicion  of  felony;  if  after  such  an  arrest  the 
party  arresting  discharge  him  without  bringing  him  to  a  justice 
or  constable,  be  shall  be  punished  for  the  escape  at  the  king's 
suit,  but  it  makes  not  the  imprisonment  unlawful  as  to  the  party. 
10  E.  4.  17.  b. 

Or  he  may  carry  him  to  the  gaol,  and  if  the  gaoler  receive 
him,  he  that  made  the  arrest  is  discharged,  10  E,  4.  18.  a.  but 
he  must  not  carry  him  to  a  gaol  of  any  other  county  than  where 
he  is  taken,  unless  either  there  be  no  gaol  in  the  county,  or 
that  he  cannot  for  the  danger  of  rebels  bring  him  to  that  gaol, 
il  E.  4.  4. 

Or  he  may  deliver  him  to  the  constable  of  the  vill,  and  that 
is  a  sufficient  discharge.  10  E.  4.  17,  b. 

But  the  proper  way  is  to  bring  him  to  a  justice  of  peace,  who 
may  commit,  or  discharge,  or  bail  him,  as  the  case  requires. 

Yet  if  the  party  so  arrested  be  sick  and  cannot  be  removed 
without  danger  of  death,  he  may  detain  him  in  his  own  house, 
till  he  can  reasonably  bring  him  to  a  justice  or  officer.  2  £.  4. 8.  b. 
The  arrest  of  a  man  upon  suspicion  of  felony  by  a 
[  82  ]]  private  person  is,  as  before  is  said,  a  thing  permitted 
by  law  and  therefore  justifiable;  but  it  is  not  a  thing 
commanded  by  law,  neither  is  the  party  punishable,  if  he  omit 
it,  as  in  case  where  it  is  a  known  felony,  or  where  done  upon 
hue  and  cry  levied,  or  by  an  officer,  or  by  a  precept;  for  no  man 
is  judge  of  a  man's  suspicion  but  himself.(*) 

And  therefore  there  is  not  the  same  privilege  in  all  points 
allowed  to  him  that  arrests  upon  suspicion,  as  to  him  that  arrests 
upon  hue  and  cry,  or  by  warrant,  or  where  he  is  present  at  the 
felony  committed,  and  so  knows  it. 

I.  It  seems  he  that  arrests  as  a  private  man  barely  upon  sus- 
picion of  felony,  cannot  justify  the  breaking  open  of  doors  to 
arrest  the  party  suspected,  but  he  doth  it  at  his  peril,  viz.  if  in 
truth  he  be  a  felon,  then  it  is  justifiable,  but  if  he  be  innocent, 
but  upon  a  reasonable  cause  suspected,  it  is  not  justifiable,  4  Co. 

(•)  rWe  Part  I.  j».  49a 
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Instit.  p,  I77y  178.  (but  yet  to  prevent  a  murder  or  manslaughter 
a  private  person  may  break  open  a  door,  12  H.  S.  2.  b.)  but  he 
may  enter  by  the  doors  open,  and  make  the  arrest  in  the  house. 

But  not  By  that  in  all  arrests  he  must  acquaint  the  party  with 
the  cause  of  his  arrest 

But  in  case  of  a  known  felony  done  by  the  party,  or  where  a 
felony  is  done,  and  a  constable  comes  and  demands  entrance 
upon  a  complaint  to  him,  or  by  a  justice  of  peace's  warrant,  or 
upon  hue  and  cry;  there  the  doors  may  be  broken  open  upon 
notice  and  demand  of  entrance  and  refusal. 

2.  Again,  if  there  be  a  felony  committed  by  B.  and  •S.  is  pre- 
sent and  sees  it,  and  pursues  the  felon,  and  he  cannot  be  other- 
wise taken,  and  ^.  kills  him  in  the  pursuit,  tho  he  have  not 
arrested  him,  the  law  justifies  him;  and  possibly  the  same  law 
may  be  in  case  of  an  oflScer,  a  warrant,  or  hue  and  cty,  tho  the 
person  be  not  guilty  of  the  fact,  if  he  refuses  to  submit  to  the 
arrest;  but  de  hoc  infra. 

But  if  a  felony  be  committed,  and  A.  upon  probable  cause 
suspects  B,  to  have  been  the  felon,  tho  the  law  permits  him  to 
arrest  B.  tho  in  truth  innocent,  yet  he  cannot  justify 
the  killing  of  him  upon  his  flight  and  refusing  to  submit,  [  83  ] 
justiciari  se  ptrmitlere  nolens;  but  if  he  kills  him,  it 
is  at  his  peril;  for  if  B.  be  innocent,  it  is  at  least  manslaughter, 
Co.  P.  C.  p.  56.  221.  22  Assiz.  55.  and  the  reason  is,  because 
B.  is  not  bound  to  take  notice  of  t^.  as  authorized  to  arrest  him, 
as  being  no  officer,  nor  having  any  warrant;  it  is  true,  a  con- 
stable arresting  in  the  king's  name,  or  offering  so  to  do,  the 
party  is  bound  to  take  notice  and  submit[12]  as  hath  been  said, 
Pari  I.  cap.  37.  but  a  mere  stranger  offering  to  do  it,  a  man  is 
not  bound  to  take  notice  of  his  authority,  and  therefore  may  fly 
from  him  if  innocent,  for  possibly  he  may  think  he  came  to  rob 
him. 

3.  Yet  farther,  if  an  innocent  person  be  actually  arrested  upoa 
suspicion  by  a  private  person,  all  circumstances  being  duly  ob- 
served, and  he  breaks  away  from  the  arrest,  yet  I  do  not  think 
the  person  arresting  can  kill  him,  tho  he  cannot  be  otherwise 
taken,  for  the  person  arrested  is  not  bound  to  take  notice  of  that 
authority  that  the  law  gives  to  a  private  person  in  this  case. 

But  then  can  he  justify  the  beating  or  striking  of  him  in  case 


[13]  Before  a  private  penon  ioterferee  to  prerent  a  breach  of  Uie  peace  at  an 
■ffraj  be  it  boand  to  notiQr  bb  intention  of  eo  doing,  otherwise  the  parties  en- 
ftged  may  imagine  that  he  comee  to  act  as  a  party.    FotUr^  Sll. 

when  the  cireomstanoes  are  such  that  a  person  must  know  whjr  a  man  ie 
about  to  apprehend  him,  he  need  not  be  told  why;  and  the  arrest  will  be  legal 
and  the  reeistanoe  illegal  as  moch  as  if  he  had  been  told.  R.  v.  ifotoarU,  R.  ^ 
M.  C.  C.  207. 
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he  cannot  otherwise  take  him  that  thus  makes  the  assauh?  As 
where  a  bailiff  of  the  sheriff  by  warrant  arresteth  a  person,  tho 
be  cannot  strike  or  beat  him  before  the  arrest  to  take  him;  yet 
after  the  arrest  and  escape  such  bailiff  may  justify  his  beating, 
if  he  cannot  otherwise  retake  him  according  to  the  opinion  of 
the  book,  2  E.  4.  6.  b. 

And  it  seems  he  cannot,  but  only  lay  his  hands  gently  upon 
him  to  lay  hold  of  him  for  the  reason  before  given. 

4.  But  then  suppose  that  either  before  the  arrest  or  after  the 
arrest,  B.  draws  his  sword  and  assaults  Ji.  and  Ji.  presseth 
upon  him  either  to  take  or  detain  him,  and  in  the  conflict  B. 
kills  t^.  is  it  murder  in  B.  or  if  t^.  kills  B.  is  it  justifiable  and 
no  felony  in  Ji? 

If  the  bailiff  of  a  sheriff  is  about  to  take  a  prisoner,  and  be- 
fore he  takes  him  the  party  draws  his  sword  and  kills  him,  this 
is  murder,  as  is  before  said.  Part  I.  cap.  37.  And  on  the  other 
side,  if  either  after  or  before  the  arrest  the  bailiff  upon  assault 
made  upon  him  kills  the  party,  this  is  no  felony,  neither 
r  84  ]  is  he  bound  to  give  back  to  the  wall.  Co.  P.  C. 
p.  56  4-  221. 

It  seems,  that  if  the  party  arrested  kills  him  that  thus  arrests 
upon  suspicion,  (always  supposed  the  party  killing  is  innocent,) 
this  is  but  manslaughter  and  not  murder;  and  on  the  other  side, 
if  the  party  arresting  kills  the  party  arrested  or  intended  to  be 
arrested  by  him  upon  suspicion,  that  this  is  manslaughter;  and 
tho  the  arrest  in  this  case  had  been  lawful,  yet  the  party  arrest- 
ing hath  not  the  same  privilege,  as  in  case  of  killing  a  man  upon 
hue  and  cry,  tho  the  party  arrested  after  the  arrest,  or  upon  the 
attempt  of  the  arrest,  assauhed  him  that  arrested  him  or  at- 
tempted to  arrest  him.  1.  Because  in  this  case,  tho  the  law 
iropowers  the  party  to  arrest  him,  yet  it  is  but  a  power  of  per- 
mission, not  an  injunction  by  the  law;  neither  is  he  punishable 
if  he  had  not  made  such  an  arrest;  and  so  not  like  the  case  of 
an  arrest  by  an  officer,  warrant  of  a  justice,  hue  and  cry,  where 
it  is  a  duty  to  arrest,  and  the  party,  that  omits  his  duty  in  this 
case,  is  punishable  by  fine  and  imprisonment  for  bis  omission. 
2.  Because  he  might  have  had  a  legal  warrant  from  a  justice  of 
peace,  or  called  an  officer  to  his  assistance,  and  then  he  bad 
been  under  a  more  effectual  protection  of  the  law  in  what  he 
did  in  pursuance  of  his  duty.  3.  It  would  give  too  great  a  lati- 
tude for  persons  to  be  their  own  judges  in  this  case,  and  to  take 
away  a  man's  life  who  is  innocent,  and  possibly  might  not  have 
sufficient  assurance,  that  either  a  felony  had  been  committed, 
or  that  he  that  arrests  had  a  just  or  lawful  cause  of  suspicion. 

And  it  seems  the  law  is  the  same,  whatsover  the  cause  of 
suspicion  were,  yea  altho  the  person  were  indicted  for  the 
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oSience,[13]  because  a  person  innocent  maybe  indicted, and  be- 
cause there  is  another  way  to  bring  him  into  an  answer,  namely 
process  of  capias  to  the  sheriff,  who  is  a  known  responsible 
officer.     3  E.  3.     Coron.  346. 

And  thus  far  concerning  arresting  by  a  private  person  upon 
suspicion. 


CHAPTER  XL  [  86  ] 

CONCERNING   ARRESTS  OR  APPREHENSION   OF   FELONSy  OR  PER- 
SONS   SUSPECTED   OF   FELONT   BT   AN  OFFICER. 

There  are  certain  officers  and  ministers  of  public  justice,  that 
virtute  officii  are  empowered  by  law  to  arrest  felons,  or  those 
that  are  suspected  of  felony,  and  that  before  conviction,  and  also 
before  indictment. 

And  these  are  under  a  greater  protection  of  the  law  in  exe- 
cution of  this  part  of  their  office  upon  these  two  accounts. 

1.  Because  they  are  persons  n)ore  eminently  trusted  by  the 
law,  as  in  many  other  acts  incident  to  their  office,  so  in  this. 

2.  Because  they  are  by  law  punishable,  if  they  neglect  their 
duty  in  it. 

And  therefore  it  is  all  the  reason  that  can  be,  that  they  should 
have  the  greatest  protection  and  encouragement  in  the  due  exe- 
cution of  iheir  office,  since  their  actings  herein  are  not  arbitrary 
but  necessary  duties,  (not  permissions,)  and  under  severe  pun- 
ishments in  their  neglect  thereof.[l] 

And  hence  it  is,  that  these  officers,  that  are  thus  intrusted, 
may  without  any  other  warrant  but  from  themselves  arrest 


[13]  If  an  umooent  perion  be  indicted  of  a  felooy  where  in  trnUino  felony  mm 
eommiUed,  and  will  not  suffer  himtelf  to  be  arretted  by  the  (fficer  who  hai  a  war- 
rant  for  that  purpoee,  he  may  lawfully  be  killed  by  him,  if  he  cannot  otherwise  be 
taken;  for  there  is  a  charge  against  him  upon  record,  to  which  at  his  peril  he  is 
boand  to  answer.  1  Hawi  eh,  28.  §  12.  For  the  arresting  of  the  body  of  a  man 
b^  a  private  person,  there  must  be  some  just  cause  or  some  lawfhl  and  just  sus- 
picion at  the  least;  and  therefore  when  a  man  is  indicted  of  felony,  that  b  a  good 
cause  for  any  men  to  arrest  him.  DaUon^  eh.  170.  §  5.  Where  acting  upon  the 
fact  of  an  imdietment  found,  private  persons  cannot  be  truly  said  to  act  upon  their 
own  private  suspicion  or  authority,  and  therefore  they  ought  to  have  equal  protec- 
tion with  the  ordinary  ministers  of  the  law ;  at  any  rate  it  is  a  good  cause  of 
arrest  by  private  persons,  if  it  may  be  made  without  the  death  of  a  felon  :  and  if 
the  fact  of  his  guilt  be  necessary  for  their  complete  justification,  I  conceive  that 
the  bill  of  indictment  found  by  the  grand  jury  would  for  that  purpose  be  prima 
£ieie  evidence  of  the  fact  till  the  contrary  was  proved.    1  Ea$t,  SOI. 

[1]  Cowley  V. Dttiikir, 2  C.Sc  P.S^i  Cnwther'e  case,  Cro. £{t«.  654 ;  R.v. 
Wimt,  1  SalL  d80i2Ld, Baym.  1189. 
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felons,  and  those  that  are  probably  suspected  of  felonies ;  and 
if  they  be  assaulted  and  killed  in  the  execution  of  their  office, 
it  is  murder ;  and,  on  the  other  side,  if  persons  that  are  pursued 
by  these  officers  for  felony  or  the  just  suspicion  thereof,  nay 
for  breach  of  the  peace  or  just  suspicion  thereof,  as  night- 
walkers,  persons  unduly  armed,  shall  not  yield  themselves  to 
these  officers,  but  shall  either  resist  or  fly  before  they  are  appre- 
hended, or  being  apprehended  shall  rescue  themselves  and 
resist  or  fly  so  that  they  cannot  be  otherwise  apprehended,  and 
are  upon  necessity  slain  therein,  because  they  cannot  be  other- 
wise taken,  it  is  no  felony  in  these  officers  or  their 
[  86  ]  assistants,  that  upon  inevitable  necessity  kill  them,  tho 
possibly  the  parties  killed  are  innocent,  for  by  their 
resistance  against  the  authority  of  the  king  in  his  officers,  they 
draw  their  own  blood  upon  themselves. 

The  officers  that  I  herein  principally  intend  are,  1.  Justices  of 
the  peace.  2.  Sherifls.  3.  Coroners.  4.  Constables.  5.  Watch- 
men. And  when  I  mention  these  I  also  include  all,  that  come 
in  their  aid  and  assistance ;  for  every  man  in  such  cases  is  bound 
to  be  aiding  and  assisting  these  officers  upon  their  charge  and 
summons,  in  preserving  the  peace  and  apprehending  of  male- 
factors, especially  felons. 

And  if  any  being  thereunto  called  shall  not  give  their  assist- 
ance, they  are  to  be  punished  by  fine  and  imprisonment,  and 
consequently  are  under  the  common  protection  of  the  law 
equally  with  the  officers  themselves. 

And  that  was  the  reason  of  the  statutes  of  7  Jac.  cap.  5  and 
SI  Jac.  cap.  12.  that  gave  power  as  well  to  assistants  of  the 
most  usual  peace-officers,  as  to  the  officers  tl\emselves,  to  plead 
the  general  issue,  and  give  the  special  matter  of  their  justifica- 
tion in  evidence,  and  allow  double  costs  to  the  defendant. 

Wheresoever  a  private  person  may  arrest  a  felon  or  person 
suspected,  there  any  of  these  officers  may  do  it;  but  of  this  suf- 
ficient hath  been  said  before :  I  therefore  come  to  that  power, 
that  concerns  them  specially  as  officers  in  this  case. 

I.  Justices  of  peace  have  a  double  power  as  in  relation  to 
arrest  of  felons;  one  upon  complaint  of  another  person,  whereof 
hereafter,  cap.  13.  Another  primitive  and  original  in  them- 
selves, whereof  at  present. 

If  a  justice  of  peace  see  a  felony,  or  other  breach  of  the  peace, 
committed  in  his  presence,  he  may  in  his  own  person  apprehend 
the  felon.[2] 

[3]  In  case  a  majftttnte  hat  notice  or  a  particular  knowledge  that  a  person  has 
been  guilty  of  an  <Sfence,  yet  it  is  not  a  luifficient  ground  for  him  to  oommit  the 
criminal,  but  in  that  case  he  is  rather  a  witness  than  a  magistrate  and  ought  to 
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And  8o  he  may  by  word  command  any  person  to  apprehend 
him,  and  such  command  is  a  good  warrant  without  writing; 
but  if  the  felony  or  other  breach  of  the  peace  be  done  in  his 
absence,  then  be  must  issue  his  warrant  in  writing  under  his 
seal  to  apprehend  the  malefactor,  14  H.  1.  9.  h.  adjudged;  and 
by  Fintux^  if  there  be  any  riot  or  breach  of  the  peace 
like  to  happen  by  a  tumultuous  meeting,  fyc.  he  may  [  87  ] 
conmiand  his  servants  or  others  to  prevent  it  by  arrest- 
ing the  parties. 

And  notty  that  if  the  justice  of  peace  hath  either  from  himself 
or  by  a  credible  information  from  others  knowledge  of  a  felony 
done,  and  just  cause  of  suspicion  of  any  person,  he  may  himself 
arrest  and  commit  that  person,  14  H.  7.  8.  ptr  Kthlt;  and  ac- 
cording to  it  are  the  express  words  of  the  statute  of  34  E.  3. 
cap.  1.  before  mentiond. 

II.  Secondly,  As  to  the  sheriff ^  it  is  ordaind  by  the  statute  of 
Westminst.  1.  cap,  9.(a)  '^That  all  generally  be  ready  and  ap- 
pointed at  the  commandment  and  summons  of  the  sheriff,  and 
at  the  cry  of  the  country  to  sue  and  arrest  felons,  when  any 
need  shall  be,  as  well  within  franchises  as  without,  and  they 
that  will  not  so  do,  and  thereof  be  attaint,  shall  make  grievous 
fine  to  the  king,  and  if  default  be  found  in  the  lord  of  the  fran- 
chise, the  king  shall  take  the  franchise  to  himself,  fyc.  And  if 
the  sheriff,  coroner,  or  bailiff,  will  not  attach  or  arrest  such  felons 
there,  as  they  may,  or  will  not  do  their  office  for  favour  bornci 
to  such  misdoers,  and  be  attaint,  they  shall  have  a  year's  im- 
prisonment and  afier  make  grievous  fine,  if  they  have  where- 
with, and  if  not  three  years  imprisonment 

By  this  statute  the  sheriff  is  not  only  enabled  but  injoind  to 
arrest  felons,  and  all  persons  are  required  to  be  assisting  to  him 
therein  upon  his  summons;  and  they  are  punishable  by  fine  and 
imprisonment  in  default  thereof. 

And  altho  the  sheriff  in  his  Turn  had  power  to  take  present- 
ments of  felonies  at  common  law,  yet  this  was  not  intended 
barely  of  issuing  precepts  upon  such  inquisitions,  but  to  a  min- 
isterial taking  of  felons  as  he  was  conservator  of  the  peace,  for 
his  Turn  was  kept  but  twice  in  the  year,  but  the  occasions  of 
taking  felons  were  frequent. 

And  accordingly  it  was  practised,  vide  5  H.  7.  5.  a.  in  fine^ 

(a)3C^liit(il.|i.l72. 


make  Mth  of  the  fact  before  aoine  other  magiitrate,  who  shoald  thereapoa  act  th« 
official  part  bjr  g^ranting  a  warrant  to  apprehend  the  offender,  it  being  more  fit 
that  the  accoaer  ihonkl  appear  aa  a  witoeaa  than  act  aa  a  magistrate,  rvr  ProU 
C.J.  JBL  ▼.  WtttM, 3  WOmm,  158.  DaU.  eA.  116,§  3. 
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the  sheriff  arrested  one  suspected  of  felony,  and  no  question  of 
the  lawfulness  thereof. 

III.  Coroners:  Tho  coroners  had  no  power  of  taking 
[  88  ]  inquisitions  of  any  felony  but  the  death  of  a  man,  as 
hath  been  shewn;  and  therefore  by  the  express  pro- 
vision of  the  statute  of  4  JS.  I.  De  officio  coronatoris  he  may 
not  only  make  process  but  make  hue  and  cry  after  them,  yet 
by  the  statute  of  fVeslminsi,  1.  cap.  9.  above-men tiond  he  is  a 
conservator  of  the  peace  in  relation  to  all  felonies,  and  can  com- 
mand  them  to  be  apprehended,  tho  he  can  take  no  inquisition 
concerning  any  but  the  death  of  a  man. 

IV.  For  the  office  of  constable  it  is  of  twofold  extent.  1.  Min- 
isterial and  relative  to  the  justices  of  peace,  coroners,  sheriffs, 
^c.  whose  precepts  he  ought  to  execute,  or  in  default  thereof 
be  may  be  indicted  and  fined.  2.  Original  or  primitive,  as  be 
is  a  conservator  of  the  peace  at  common  law.[3] 

Taylor  t.  Strong,  3  Wendell,  384;  Camm.  v.  Deacon,  8  Serfr,  Sc  Rawle,  47 ; 
t/tpt  V.  TtuU,  11  Johmon,  466;  Mayo  v.  WiUon,  I  N,  Hamp.  53;  U.S.  v.  Hart, 
1  Peter$,  C.  C.  Rep$.  392. 

He  cannot  arrest  for  a  mere  aatault  unless  present  at  the  Ume  of  its  commission, 
(unless  a  wound  has  been  ^iven  and  a  felony  is  like  to  ensue.)  Coupey  v.  Henley^ 
9  E$p.  540.  Nor  for  an  affray,  CooJb  y.  Nethereote,  S  C.  Jff  F.  741.  Using  loud 
words  in  the  street  is  not  an  offence  for  which  a  party  should  be  taken  into  cus- 
tody. Hardy  v.  Murphy,  1  Etp.  294.  May  take  into  custody  party  interfering  with 
his  preventing  a  breach  of  the  peace.  Levi  y.  Edwards,  I  C.  if  P.  40.  (but  may 
Dot  give  a  blow,  ib.)  Or  any  one  joining  in  the  offence.  Lewi$  v.  AmM, 4  C.  ^  A 
854.  Suspicion  that  a  person  has  on  a  former  occasion  committed  a  misdemea- 
nor is  no  justification  for  taking  him  into  custody  without  a  warrant.  <FV»  y. 
Oaunt,  3B.^  Ad.  789. 

A  constable  may  be  justified  in  removing  a  person  firom  a  church  for  disturb- 
ing  the  congregation  in  time  of  divine  service,  although  no  part  of  such  service 
was  actually  going  on  at  the  time,  but  he  has  no  right  to  detain  such  person  in 
custody  afierwarchi  for  the  purpose  of  taking  him  before  a  magistrate.  WUUamB 
▼.  Olenieter,  fi  B.  ^  C.  699.  And  it  seems  that  the  church  wardens  have  the  same 
power.  Burttow  v.  Henmm,  10  M.  ^  W.  105. 

Any  person  may  arrest  another  for  the  purpose  of  putting  a  stop  to  a  breach  of 
fhe  peace  committed  in  his  presence;  and  there  seems  no  difference  between  the 
DOwer  of  an  officer  and  that  of  a  private  individual  in  this  respect  2  Hawk.  dk.  13, 
\  8.  Care  must  be  taken  however  that  what  had  occurred  did  actually  amount  to 
a  breach  of  the  peace.  When  a  man  and  his  wife  refused  to  go  out  of  the  shop 
of  a  baker  and  continued  to  abuse  him  in  relation  to  an  alleged  overcharge,  till  a 
crowd  of  100  to  150  persons  collected  round  the  shop  and  obstructed  the  pnUic 
passage;  it  was  held  that  the  baker  was  justified  in  giving  the  man  and  his  wife 
into  custody  and  that  their  conduct  amounted  to  a  breach  of  the  peace  and  tres- 
pass would  not  lie.  Cohen  v.  HuskiBBon,  2  M.  Sf  W.  477;  Ingle  v.  BeU,  I  M.  Sf  W. 
516.  But  proof  of  annoyance  and  disturbance  by  a  person  present  at  a  meeting, 
such  as  crying  *'  hear,  hear"  and  putting  questions  to  a  speaker  and  making  ob- 
servations on  his  statement,  will  not  justify  the  chairman  in  giving  such  person 
into  custody.  Wooding  y.  Oxley,  9  C.  Sf  P.  1.  Nor  is  it  a  sufficient  plea  to  an  ac 
tion  for  false  imprisonment,  that  the  defendant  was  possessed  of  a  house  and  that 
the  plaintiff  was  there  making  a  great  disturbance  therein  and  refused  to  depart 
when  requested  and  was  in  a  great  heat  and  fury,  ready  and  desirous  to  make  an 
affVay  and  cause  a  breach  of  the  peace,  whereupon  the  defendant  gave  the  plain- 
tiff into  custody.  WheeUr  v.  WhiHng,  9C.SfP.2eQi  1  Barn,  907. 
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By  the  original  and  inherent  power  in  the  constable  he  may 
for  breach  of  the  peace  and  some  misdemeanors,  less  than  felo- 
ny, imprison  a  person. 

If  a  man  leaves  an  infant  in  the  cold  to  the  intent  to  destroy 
it,  or  charge  the  parish,  the  constable  may  take  him  and  put 
him  in  the  stocks.  M.  34  fy  35  Eliz,  B,  R.  Croke^  n.  1.  Beat 
and  CharteTfp.  287. 

So  if  a  constable  be  assaulted  by  t^.  tho  it  be  in  his  own  case, 
be  may  imprison  the  party  and  carry  him  to  gaol;  but  for  op- 
probrious words,  or  a  general  hindrance  of  him  to  summon  the 
trained  bands  to  attend  the  lord  mayor  of  London  upon  his 
precept,  he  cannot  justify  the  imprisoning  of  a  person  in  the 
Compter^  T.  31  Eliz.  Rot,  1521.  Fulwood  and  Oa8coiftn;{c) 
but  he  must  bring  him  to  a  justice  of  peace:  no/a,  in  the  justifi- 
cation it  was  also  adjuged,  that  he  assaulted  him:  ideo  qxiwre 
of  that  judgment. 

And  what  may  be  done  by  a  constable  may  be  done  by  his 
deputy,  for  by  the  law  a  constable  may  make  a  deputy,[4] 
and  he  is  within  the  statute  of  7  Jac,  cap.  5.  to  plead  the  gene- 
ral issue.  M.  13  Jac.  B.  R.  Phelps  and  fVinchcombe.{d) 

If  w9.  menace  B.  to  kill  him,  upon  complaint  thereof  to  the 
constable  he  may  arrest  him  and  put  him  into  the 
stocks,  till  he  find  surety  of  the  peace,  44  E.  3.  Barre  [  89  ] 
202.  but  that  is  intended,  that  he  may  detain  him  till 
he  can  conveniently  bring  him  to  a  justice  of  peace  and  to  avoid 
the  present  danger,  for  tho  some  of  the  old  books  seem  to  hold, 
that  the  constable  may  take  sureties  of  the  peace  and  detain  a 
person  till  he  gives  him  sureties,  yet  it  cannot  be  by  recog- 
nizance but  by  bond,  and  that  for  an  affray  or  menace  of 
breach  of  the  peace  done  in  his  view.  H.  37  Eliz.  B.  R.  Croke, 
n.25.  Sharroek  and  Hanmer.{e) 

If  information  be  given  to  a  constable,  that  a  man  and 
woman  are  in  incontinency  together,  he  may  take  the  neigh- 
bours and  arrest  them,  and  commit  them  to  prison  to  find 
sureties  for  their  good  behaviour,  1  H.  7. 6.  a.  there  the  custom 
of  London  indeed  is  pleaded;  but  13  H.  7.  10.  b.  adjudged, 

(e)  SnU.  p.  97.  (d)  Moor  p.  845.  (e)  Cm.  Elix.  p.  375. 

[4]  Tet  iiuunnoch  u  the  office  of  a  congtaUe  it  wholly  mimgtwial  and  no  way 
judicial,  it  Mems  that  he  may  appoint  a  deputy  to  execute  a  warrant  directed  to 
him,  when  by  reason  of  eicknem,  absence  or  otherwise  he  cannot  do  it  himself. 
For  the  pabUo  good  reqoiree  that  there  ehoald  be  always  some  officer  at  hand  to 
ezeeote  soeh  warrmnts»  and  the  .too  rigoroai  restraint  of  the  service  of  them  to 
the  proper  officer,  coald  not  bat  sometimes  cause  a  failure  of  justice;  yet  I  do 
mett  find  it  settled  that  a  constable  can  make  a  deputy  without  some  such  special 
eawe.  3  Miieik.  db.  10,  §  36;  Medhur9t  v.  Waite.3  Burr ^1259  i  R.v.Inhak9. 
^  Ibpt  EbmBeil,  CM.  3S8;  R.  v.  CUrU^  1  T.  R.  662. 
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that  it  is  a  good  justification  for  the  constable  or  any  in  as- 
sistance to  plead,  that  A  holds  a  messuage  in  the  same  vill, 
and  she  kept  persons  suspected  of  common  bawdry,  and  the 
plaintiff  suspiciously  resorted  to  that  house  with  women  of  ill 
&me,  and  that  he  arrested  the  plaintiff  to  find  sureties  for  the 
good  behaviour. 

The  constable  may  arrest  suspicious  night-walkers(/)  by 
the  statute  of  5  iS.  3.  cap.  14.  and  men  that  ride  armed  in 
&ir  or  msurkets  or  elsewhere.  Stat.  2  £.  3.  cap.  3.  dt  North- 
ampion. 

And  it  appears  by  the  books  before-mentioned,  that  in  cases 

of  arrests  of  this  or  the  like  nature,  the  constable  may  execute 

his  office  upon  information  and  request  of  others, 

[  90  ]|  that  suspect  and  charge  the  offenders,  nay  tho  it  be 

but  with  suspicion  thereof.[5]  5  E.  3.  cap.  14.  13  H.  7. 

10.  b.  44  E.  3.  Barre  202. 

But  if  there  be  an  affray,  tho  to  prevent  it,  or  in  the  time  of 
the  affray  the  constable  may  upon  information  or  complaint 
arrest  the  offender,  yet  it  is  held,  that  if  the  affray  be  past,  and 
no  danger  of  death,  the  constable  cannot  arrest  the  parties 
without  a  warrant  from  a  justice  of  peace.[6]  33  E.  3.  B. 
Faux  Imprisonment  6. 

(/)  But  then  th&i  suspicion  mast  not  be  a  mere  causeless  suspicion,  bat  most 
be  founded  upon  some  probable  reason ;  and  so  it  was  ruled  in  the  case  of  the 
Queen  and  TboZey,  Mich,  1709.  for  the  murder  of  Dent^  who  was  kild  in  aiding 
the  constable,  who  had  taken  up  a  woman,  that  was  walking  the  street  apon  sus- 
picion, as  being  a  woman  of  ill  fame.  C.  J.  HoU  deliverd  the  resolution  of  the 
court,  that  it  was  not  murder,  and  gave  this  for  one  reason,  **  That  it  waa  not 
lawful  even  for  a  legal  constable  to  take  up  a  woman  upon  a  bare  suspicion  only, 
having  been  guilty  of  no  breach  of  the  peace  nor  any  unlawful  act:  and  as  to 
the  case  in  13  H.  7. 10.  the  reason  thereof  was,  because  it  was  in  the  view  of  the 
constable,  who  found  her  misdoing;  that  of  late,  constables  made  a  prsctice  of 
taking  up  people  only  for  walking  the  streets,  bat  he  knew  not  whence  they  bad 
such  an  authority.'*    MS.  Rep, 


[5]  It  seems  that  a  constable  is  not  justified  in  apprehending  and  imprisoning 
a  person  on  suspicion  of  having  received  stolen  goods  on  the  mere  aMertioo  of 
one  of  the  principal  felons.    I9a€e$  v.  Brandy  3  SaHt.  Rep.  167. 

A  warrant  of  arrest  issued  without  any  previous  oath  or  affirmation,  but  re- 
citing that  it  appeared  to  the  judge  issuing  it,  firdm  **  common  rumour  and  re- 
port,*' that  there  was  strong  reason  to  suspect  A.  of  issuing  forged  notes,  b  iUml, 
though  it  states  that  there  was  danger  of  his  departing  nrom  the  county  before 
witnesses  could  be  summoned  to  enaUe  the  judge  to  issue  it  upon  oath.  Cmu 
lur  V.  Com.  3  Btnnsy,  38. 

[6]  Fox  V.  (Tonnf,  3  B.  ^  Ad,  798;  Mattkewo  y.  Bidd^pk,  4  ScoU,  N.  R.  54; 
1  bowL  N.  S.  216,  &  C;  PkUUpg  v.  TViiil,  11  Johnmm,  486;  Knot  v.  Omw^ 
I  Root,  66. 

*«  It  is  clear  that  any  person  present  ma?  arrest  the  affirayer  at  the  moment  of 
the  affray,  and  detain  him  till  his  passion  has  cooled  and  hb  desire  to  break  the 
peace  has  ceased,  and  then  deliver  him  to  a  peace  officer.    And  if  that  be  m^  whal 
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But  the  law  seems  contrary,  for  tbo  in  that  case  he  cannot 
take  surety  of  the  peace  himself^  yet  a  upon  complaint  to  him 
he  may  arrest  the  party  to  bring  him  before  a  justice  to  find 
surety  of  the  peace,  or  for  appearance.  44  B.  3.  Barre  202. 
35  Eliz.  SkarrocVa  case. 

Now  as  touching  the  constable's  power  of  arresting  ex  officio 
in  relation  to  fel6nie8[7]  it  may  come  under  these  constdera- 
tionsy  1.  What  his  power  is  to  arrest  when  a  felony  is  ccr- 
iainly  committed.  2.  What  his  power  is  to  arrest  in  cases  of 
suspicion  of  felony.  3.  What  his  power  is  in  case  of  danger 
of  felony,  tho  none  be  committed,  as  in  case  of  affrays  or  cUin- 
gerous  wounding. 

I.  As  to  the  first  of  these,  where  a  felony  is  committed,  it  is 
of  all  hands  agreed,  that  he  may  ex  officio  arrest  and  imprison 
the  felon  till  he  can  conveniently  be  conveyed  to  a  justice  of 
peace  or  the  common  gaol. 

And  it  will  be  all  one,  whether  the  felony  were  committed  in 
the  same  vill,  or  in  any  other  vill  or  county,  if  the  felons  be 
within  the  vill  where  he  is  constable. 

And  this  appears  clearly  by  the  books  of  2  ^.  7. 15.  &  7  B,  4. 
20.  a.  and  divers  others,  and  by  the  statute  of  fFesim.  1.  cap.  9. 
5  E.  3.  cap.  14. 

And  in  that  case  it  is  on  all  hands  agreed. 

1.  That  he  may  break  open  doors  to  take  the  felon,  if  the 
felon  be  in  the  house,  and  his  entry  denied  after  demand  and 
notice  that  he  is  con8table.[8] 

maon  can  Uier«  be  whjr  he  mnj  not  arreft  an  affrayer  after  Uie  actoal  f iolenee 
if  over,  bat  whilst  he  shows  a  disposition  to  renew  it  by  persisting  in  remaining 
oo  the  spot  where  lie  has  committed  it?  Both  cases  ull  within  the  same  prin. 
cisle,  which  is,  thai  lor  the  sake  of  the  preservation  of  the  peaoe,  any  indiTiaual, 
who  sees  it  broken,  may  restrain  the  liberty  of  him  whom  he  sees  breaking  it,  io 
long  as  his  oondact  shows  that  the  public  peace  is  likely  to  be  endangered  by  hif 
acts.  In  truth,  whilst  those  are  assembled  together,  who  have  committed  acts  of 
violence  and  the  danger  of  their  renewal  continues,  the  affray  itself  may  be  said 
to  continue,  and  during  the  affray  the  constable  may  not  merely  on  his  owa 
view,  but  on  the  information  and  complaint  of  another,  arrest  the  offender,  and  of 
eoorse  the  person  so  complaining  is  justified  in  giving  the  charge  to  the  coo* 
iUble.*'  Per  Farire, B.  in  IXmothy  v. Simpson,  iC.  M.  Sf  R.ie^;  1  Bum,  907. 
It  is  difficult  to  find  any  instance  where  a  constable  hath  any  greater  power 
than  a  private  person  over  a  breach  of  the  peace  out  of  bis  view ;  and  it  seems 
clear  that  he  cannot  jnstiQr  an  arrest  for  any  such  offence  without  a  warrant 
from  a  justice  of  peace.    2  HawkinM,  81. 

[7]  It  seems  difficult  to  find  any  case  where  a  constable  is  empowered  to 
arrest  a  man  for  a  felony  committed  or  attempted  in  which  a  private  person 
might  not  be  well  justified  in  doing  it;  the  chief  difference  seems  to  be  that  the 
constable  has  the  greater  authority  to  demand  the  assistance  of  others.  3  Haw 
knu,  90. 

[8]  But  the  breaking"  an  outer  door  is  in  general  so  violent;  obnoxious  and 
dangerous  a  proceeding  that  it  should  be  adoptwi  only  in  extreme  cases  where  aa 
immediate  arrest  is  requisite.    1  Burnt  278. 
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2.  I^'hat  if  in  such  an  attempt  of  arrest  the  constable  or  any 
that  come  in  his  assistance  be  kild  after  competent  notice  that 
he  is  constable,  it  is  murder. 

3.  That  if  the  felon  resist  and  cannot  be  taken, 

[  91  ]  whether  it  be  after  the  arrest  or  before,  the  killing  of 

the  felon,  who  cannot  be  otherwise  taken,  is  no  felony. 

And  the  reason  of  all  this  is,  because  he  is  ex  officio  a  con- 
servator of  the  peace,  and  is  not  only  permitted  but  by  law 
injoind  to  take  a  felon,  and  if  he  omhs  his  duty  herein,  he  is 
indictable  and  subject  to  a  fine  and  imprisonment. 

And  it  is  not  material,*  whether  he  saw  the  felony  committed, 
or  hath  it  only  by  complaint  or  information ;  for  as  well  in  one 
case  as  the  other  he  is  bound  to  apprehend  the  felon;  and  make 
search  after  him  within  the  limits  of  his  jurisdiction,  and  to 
raise  hue  and  cr^  upon  him ;  and  certainly  what  may  be  done 
upon  hue  and  cry  raised  upon  a  felon  may  be  done  by  that 
constable  who  upon  the  first  complaint  raiseth  it;  and  the 
law  gives  him  protection  in  the  execution  of  his  office,  and 
will  never  punish  him  in  the  necessary  pursuit  Of  what  it  in- 
joins  him. 

And  with  this  all  the  before  cited  books  in  the  precedent 
chapter  do  agree;  fori  have  before  therein  determind,  that  in 
this  case  a  private  person  may  kill  a  felon,  who  is  neally  such^ 
if  he  cannot  otherwise  be  taken;  vide  supra  j  p.  77. 

2.  I  come  to  the  second,  namely  what  if  there  be  a  felony 
done,  (suppose  a  robbery  upon  a/^.)  and  j3,  suspects  B.  upon 
probable  grounds  to  be  the  felon,  and  acquaints  the  constable 
with  it,[9]  and  desires  his  aid  to  apprehend  him;  in  this  case. 

1  say, 

1.  That  the  constable  may  apprehend  B.  upon  this  account, 
tho  the  suspicion  arise  in  .^.'at  first;  and  with  this  agree  the 
statutes  of  3  E.  1.  cap,  9.  and  5  E.  3.  cap.  14.  and  the  books  of 

2  E.  4.  9.  a.  5  Co,  Rep.  91.  A.  Semain^s  case,  Dalt.  cap.  109. 
p.  292.  13  £.  4.  9.  a.  accords  2  H.  7. 15.  b.  tho  Brian  be  to  the 
contrary;  but  there  are  to  be  these  circumstances  to  accompany 
it,  1.  Jl.  the  person  suspecting  ought  to  be  present,  for  the  justi- 
fication is,  that  he  did  aid  7^.  in  taking  the  party  suspected, 
2  H.  7.  15.  b.  He  ought  to  inquire  and  examine  the  circum- 
stances and  causes  of  the  suspicion  of  ^.  which  tho  he  cannot 

do  it  upon  oath,  yet  such  an  information  may  carry 

[  92  ]  over  the  suspicion  even  to  the  constable,  whereby  it 

may  become  his  suspicion  as  well  as  the  suspicion  oiJl. 


[9]  Udmih  V.  Catehpole,  Cold.  391;  Dawi  t.  RuBBeU,  2  M.Sf  P.  590;  NiekoL 
MM  T.  Hurdwiek,  5  C.  ^  P.  495. 
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And  if  the  constable  should  not  be  allowd  this  latitude  in 
cases  of  this  nature,  many  felons  would  escape,  and  the  party 
arrested  hath  no  prejudice  thereby,  for  the  justice  of  the  peace, 
to  whom  in  such  cases  he  is  properly  to  be  brought,  may  con- 
sider the  circumstances,  and  possibly  in  some  cases  discharge 
or  bail  him,  and  upon  his  trial,  if  innocent,  he  will  be  dis- 
charged. 3.  But  there  must  be  a  felony  in  fact  done,  and  the 
constable  must  be  ascertained  of  thai^  and  aver  it  in  his  plea, 
and  it  is  issuable.[10] 

2.  Consequently,  if  the  constable  upon  such  an  arrest  or 
attempt  thereof  be  kild,  it  is  murder  as  well  as  in  the  former 
case. 

3.  That  in  such  case,  if  the  supposed  offender  fly  and  take 
house,  and  the  door  will  not  be  opened  upon  demand  of  the  con- 
stable and  notification  of  his  business,  the  constable  may  break 
open  the  door,  tho  he  have  no  warrant.[ll]  13  E.  4.  9.  a.  for  it 
is  a  proceeding  for  the  king  by  persons  by  law  authorized,  and 
therefore  there  is  virtually  a  non  omUiaa  in  the  actings  of  their 
authority.  [12] 

And  the  reason  of  the  difference  between  private  persons 
arresting  upon  suspicion  and  constables  is,  1.  Because  that  in 
the  former  case  it  is  but  a  thing  permitted  to  private  persons 
to  arrest  for  suspicion,  and  they  are  not  punishable  if  they 
omit  it,  and  therefore  they  cannot  break  open  doors ;  but  in 
case  of  a  constable  he  is  punishable  if  he  omits  it  upon  com- 
plaint. 2.  Because  it  would  be  a  great  inconvenience  if  every 
private  man  upon  pretence  of  suspicion  should  break  open 
houses,  for  they  may  not  be  of  known  value  or  responsible ; 
but  a  constable  is  an  officer  known  within  the  vill,  and  his 
authority  known,  and  is  presumed  of  sufficiency,  for  he  is 
chosen  by  the  leet,  like  a  bailiff  ^uru^  fy  conus,' who  need  not 
shew  bis  warrant^*) 

(•)  Ftdc  Part  L|>.  461. 


[10]  A  oooiUUe  htTin;  reasonable  caoM  to  suspect  a  person  of  felony  maj 
arrest  him  wiUioat  warrant,  tboogh  it  after  appears  that  no  felony  was  commit- 
ted. Smmmd  v.  Pmyne^  I  Doug.  359;  Beekwith  v.  Philby,  6  B.  ^  C.  35;  Hobb§ 
▼.  Brmmdsc9mk^  3  Camp.  420. 

[11]  A  private  penon  doee  to  at  his  peril,  his  justification  depends  on  his  sue* 


[13]  Sir  William  Russell  (I  Russell  on  Crimes  p.  639)  quotes  the  text  here  aa 
authority  for  a  doctrine,  which  he  considers  that  later  authorities  have  varied 
from  via.  that  a  constable  may  upon  suspicion  without  warrant  break  open  doon 
to  make  an  arrest.  There  is  a  qualification  in  the  text  which  would  seem  impor* 
tant,  to  wit,  that  it  is  in  pursuit  after  fi'ighi ;  *^if  the  Buppoeed  qffender  fly  and 
take  boose,**  ifc.  still  the  subsequent  reasoning  of  Lord  Hale  in  the  text  above,  and 
what  be  says  on  the  same  subject  Vol.  I.  p.  583,  look  as  if  he  did  not  consider  thia 
qoalifiotioa  of  the  ease  put  essential.  See  3  IfeisL  cA.  14.  §.  7. 
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Again  it  seems  to  me,  that  if  a  person  thus  chained  with 

suspicion  of  felony  upon  just  grounds  of  suspicion,  and  where 

a  felony  is  actually  committed^  tho  he  be  innocent, 

[  93  ]  yet  if  he  resist  the  officer  after  notice  that  he  is  the 

officer,  and  assault  him,  if  the  officer  kill  him,  it  is  no 

murder.  ' 

But  it  may  be  more  questionable,  whether  if  he  fly  and  can- 
Dot  be  apprehended,  the  officer  may  kill  him,  where  he  is  sus- 
pected and  innocent,  if  he  cannot  be  otherwise  taken,  as  he 
may  a  felon,  as  before  is  shewn,  ;9.  77.  but  it  seems  he  may, 
and  it  is  no  felony  no  more  than  in  the  former  case,  for  these 
reasons,  1.  Because  the  constable  is  obliged  to  do  his  office  in 
ease  of  a  probable  suspicion,  as  well  as  in  case  of  an  actual 
felony.  2.  Because  he  cannot  judge,  whether  the  party  be 
guilty  or  not,  till  he  comes  to  his  trial,  which  cannot  be  till  he 
be  apprehended.  3.  Because  the  party  draws  upon  himself 
this  inconvenience,  and  makes  himself  suspected  by  his  very 
flight  from  the  known  officer. 

And  this  is  the  reason  why,  tho  a  man  be  innocent  of  a  felony 
committed,  yet  if  he  fled  for  it,  and  that  be  presented  by  the 
coroner,  or  found  by  the  jury  that  acquits  him  of  the  felony, 
yet  he  forfeits  his  goods,  because  it  was  his  own  fault  that  he 
did  not  stare  jurij  and  brought  upon  himself  the  just  cause  of 
suspicion,  and  put  the  country  to  trouble  and  hazard  in  pursuing 
him. 

And  yet  it  is  true,  that  if  the  felon  were  not  once  in  the  hands 
of  an  officer  that  had  warrant  to  arrest,  as  if  he  be  in  the  house, 
and  fly  out  at  a  back-door  before  the  officer  seizeth  him,  this  is 
not  an  escape  in  the  officer,  27  ^ssiz.  9.  But  on  the  other  side 
it  may  be  said,  that  is  nevertheless  an  escape  in  the  township, 
for  which  they  shall  be  amerced,  tho  the  person  were  never 
actually  taken;  quod  vide  supra,  cap.  10. 

And  therefore  it  is  at  the  peril  of  the  whole  vill,  if  they  take 
not  a  felon,(*)  and  when  he  is  upon  probable  cause  suspected, 
he  is  presumed  to  be  such,  till  the  contrary  appear  upon  bis 
trial. 

And  therefore,  as  before  is  said,  a  justice  of  peace  cannot  dis- 
charge a  person  brought  before  him  but  for  suspicion  of  felony, 
in  case  a  felony  were  committed,  but  must  either  bail  or  commit 
him. 

And  upon  the  reason  before  given  it  seems,  that  if  a 
[  94  3  person  be  charged  to  the  constable  for  felony,  or  sus- 
picion of  felony  in  the  county  of  A.  and  the  constable 

(*)  This  holds  only  m  to  fekmy  toachin;  Uie  death  of  a  maD,  bat  not  in  case 
of  other  felony,  as  theft,  ^c.  vidt  ntfra,  p.  73. 
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charge  him  in  the  king's  name  to  yield  himself,  and  he  either 
before  or  afier  the  arrest  pursue  him  into  another  viil,  nay  into 
another  county,  the  constable  hath  the  same  privilege  and  pro- 
tection upon  his  pursuit  and  arrest,  as  if  he  were  taken  in  the 
county  of  •^.  tho  yet  he  must  bring  him  before  the  justice  of  that 
county  where  he  was  taken:  vide  Crompion  de  Pttct^  p.  172, 
173.  />a//./>.  340.(A) 

But  for  this  latter  case  I  take  the  law  to  be  all  one  in  case  of 
a  constable  having  a  warrant  to  arrest  a  felon,  or  not  having 
one,  but  doing  it  by  his  own  intrinsic  power  viriuie  officii^ 
namely,  that  if  he  hath  or  bath  not  a  warrant  from  a  justice  of 
peace  to  arrest  a  felon,  if  the  felon  fly  into  another  county  be* 
fore  arrest,  he  is  to  be  brought  before  a  justice  of  that  county, 
or  to  the  gaol  of  that  county,  where  he  is  arrested;  but  if  he 
were  once  arrested  and  escape,  and  upon  fresh  suit  he  is  taken 
by  the  constable  in  another  county,  yet  he  may  be  brought  back 
to  the  justice,  or  gaol  of  that  county  where  he  was  first  arrest- 
ed ;(*)  for  in  that  case  in  supposition  of  law  he  is  always  in 
custody  by  force  and  authority  of  the  first  arrest,  as  well  where 
the  arrest  was  viriute  offieiiy  as  where  done  by  a  warrant,  f^ide 
2  E.  4.  6.  b.  13  E.  4.  8.  b. 

And  thus  far  touchuig  the  second  case. 

3.  The  third  case  is,  where  a  felony  is  not  yet  committed,  but 
in  danger  to  be  committed. 

liJi.  hath  wounded  B.  so  that  he  is  in  danger  of  death,  and 
Ji.  flies  and  takes  his  house,  and  shuts  the  doors,  and  will  not 
open  them,  the  constable  of  the  vili  where  it  is  done,  or  upon 
hue  and  cry,  may  break  the  doors  of  the  house  to  take  him,  if 
upon  demand  he  will  not  yield  himself  to  the  constable.  7  E.  3. 
16  i.  Barre29l. 

And  in  that  case,  if  the  constable  be  kild,  it  is  murder;  if  he 
kill  j1.  if  he  cannot  be  otherwise  taken,  it  is  no  felony,  but  ex- 
cusable and  justifiable  by  the  necessity  caused  by  the  obstinacy 
and  default  of  ^. 

If  there  be  an  afi'ray  in  the  house,  where  the  doors 
are  shut,  whereby  there  is  likely  to  be  manslaughter  or  f  95  3 
bloodshed  committed,  the  constable  of  the  vill  having 
notice  thereof,  and  demanding  entrance,  if  they  within  refuse 
to  do  it,  but  continue  the  affray,  the  constable  may  break  open 
the  doors  to  keep  the  peace  and  prevent  the  danger. 

Nay  yet  further,  if  there  be  disorderly  drinking  or  noise  in 
an  house  at  an  unseasonable  time  of  night,  especially  in  inns, 
taverns,  or  alehouses,  the*  constable  or  his  watch  demanding 
entrance,  and  being  refused,  may  break  open  the  doors  to  see 

Ok)  New  EdU.  f.  534.  (•)  Vide  Part  I.  p.  58a 

VOL.  u. — 7 
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and  suppress  the  disorder;  and  this  is  constantly  used  in  London 
and  Middlesex. 

I  come  now  in  the  last  place  to  consider  what  the  constable 
is  to  do  with  his  prisoner  that  he  hath  thus  arrested  for  felony, 
or  other  causes  above-mentioned.[ld] 

In  case  of  a  sudden  atfray  through  passion  or  excess  of  drink, 
he  may  put  the  persons  in  the  stocks,  or  in  a  prison,  if  there  be 
one  in  the  vill,  till  the  heat  of  their  passion  or  intemperance  is 
over,  tho  he  delivers  them  afterwards,  or  till  he  can  bring  them 
before  a  justice  of  peace. 

If  an  oflfense  be  committed,  for  which  the  constable  may  ar- 
rest, he  may  convey  them  to  the  sheriff,  or  his  gaoler  of  the 
county;  and  if  it  be  within  a  franchise,  he  may  deliver  them  to 
the  gaol  of  the  franchise,  and  they  are  bound  to  receive  them 
without  taking  any  fine  for  the  same  by  the  statute  of  4.  B.  3. 
cap.  10.  vide  5  H.  4.  cap.  10.  23  H.  8.  cap.  2.  But  the  safest 
and  best  way  in  all  cases,  is  to  bring  them  to  a  justice  of  peace, 
and  by  them  the  prisoner  may  be  bailed  or  committed,  as  the 
case  shall  require;  but  till  they  are  bailed  or  discharged,  or  the 
sheriff  or  gaoler  hath  received  them,  they  are  still  under  the 
charge  of  the  constable  that  took  them.  10  fT.  4.  7.  a.  Escape  6. 
Till  the  constable  can  conveniently  convey  the  parties  arrested 
to  a  justice  of  peace,  or  the  common  gaol,  as  when  the  arrest  is 
in  or  near  night,  he  may  detain  the  party  in  the  stocks ;  or  if 
there  be  no  stocks  in  that  vill,  he  may  bring  them  to  the  stocks 
of  the  next  adjacent  vill. 

And  if  the  person  be  of  quality  or  sick,  the  constable 

[  96  ]  may  [keep  him  in  an  house(i)]  for  a  day  and  a  night 

at  least,  and  in  some  cases  of  necessity  for  a  longer 

time,  till  he  can  with  safety  and  conveniency  convey  him  to  a 

(t)  Theie  words  are  not  in  the  MS.  bat  tiiej  or  others  to  the  like  efiect  are 
manifestly  wanted  to  supply  the  sense. 

[13]  He  most  take  the  party  arrested  before  a  magistrate  to  be  ezamineii  at 
•oon  as  he  reasonably  can.  When  a  constable  detained  a  party  three  days  in  order 
that  a  person  whose  ffoods  had  been  stolen  might  have  an  opportunity  of  collect- 
ing his  witnesses  and  bringing  them  to  prove  the  felony,  it  was  held  he  was  not 
justified  in  so  doing.  Wright  y.  Court,  AB.ifC.  596;  6  D,  if  R.  633,  &  C.  If  the 
prisoner  resist  or  attempt  to  escape,  he  may  handcuff  him  or  use  other  reaaooable 
or  necessary  means  to  prevent  him,  otherwise  not  Jb, 

When  an  arrest  has  been  made  without  a  warrant  the  constable  may  in  some 
cases  take  the  party's  word  for  his  appearance  before  a  magistrate;  and  this  is 
frequently  done  where  the  charge  is  for  an  assault  of  a  trifling  nature  and  the  de- 
fendant is  of  good  repute  and  there  b  no  probability  of  his  absconding.  1  Bum^ 
279.  See  Hardy  v.  Murphy,  1  Esp,  295 ;  ArroumnUh  v.  Lemeturier,  3  N.  R,  211. 
|n  general  when  an  affray  takes  place  in  the  presence  of  a  constable  he  may 
either  keep  the  parties  in  custody  till  the  affray  is  over  or  he  may  carry  them 
immediately  before  a  magistrate.  Churchill  v.  MaUhew^  2  Selw.  X  P.  911. 
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justice  of  peace,  or  the  common  gaol.    20  E.  4.  6.  b.  22  B,  4. 
35.  A.  Dali.  p.  340. 

The  charges  of  sending  malefactors  to  gaol  by  the  common 
law,  is  to  be  borne  by  the  vill  where  they  are  apprehendcKL 
3  E.  3.  Coron.  328.  4  E.  3.  cap.  10. 

But  now  by  the  statute  of  3  Jac.  cap.  10.  the  charge  is  to  be 
borne  by  the  prisoner,  if  he  hath  wherewith,  the  same  to  be 
levied  by  warrant  of  the  justices  of  peace;  and  if  he  hath  not 
wherewith,  then  the  charge  to  be  borne  by  the  parish,  town- 
ship, or  tithing,  where  the  oflfender  is  apprehended,  by  a  tax  or 
rate  to  be  made,  as  by  the  said  act  is  prescribed. 

And  what  I  have  herein  said  touching  the  constable  is  appli- 
cable to  a  tithing-man,  headborough^  burtholder^  for  their  au- 
thority is  much  the  same. 

But  the  constable  of  the  hundred  is  a  distinct  officer,  and  in- 
troduced upon  the  statute  of  IVinionj  vide  H.  37  Eliz.  B.  B. 
Croke^  n.  25.  Sharrock  and  Hanmer;  yet  he  seems  to  be  a 
conservator  of  the  peace. 

V.  fVatchmen:  Watchers  are  of  three  kinds,  1.  That  which 
is  appointed  by  the  statute  of  Winion^  cap.  4.  which  is  that 
from  Ascension-day  until  Michaelmas^  watches  shall  be  kept 
in  all  towns  from  sun-setting  to  sun-rising  in  boroughs,  ^c.  by 
twelve,  in  other  towns  by  six  or  four,  according  to  the  number 
of  the  inhabitants:  this  watch  is  to  be  set  by  the  constable,  and 
the  neglect  thereof  punishable  by  5  H.  4.  cap.  3.  Their  power 
is  to  arrest  such  as  pass  by  until  the  morning,  and  if  no  suspi- 
cion, they  are  then  to  be  delivered,  and  if  suspicion  be  touching 
them,  they  shall  be  delivered  to  the  sheriff,[14}  viz.  to  the  com- 
mon gaol,  there  to  remain  until  they  be  in  due  manner 
delivered;  and  if  they  will  not  obey  the  arrest,  hue  and  []  97  ] 
cry  shall  be  levied  upon  them;  but  this  watch  extends 
only  between  Ascension  day  and  Michaelmas\\5'] 

2.  But  there  is  another  watch  that  may  be  kept  by  the  con- 
stable ex  officioj  which  may  extend  to  other  times,  because 
there  be  other  things  under  his  charge,  as  a  conservator  of  the 
peace,  as  for  the  purpose  to  raise  or  pursue  hue  and  cry  npon 
robberies  committed  by  the  statute  of  fVinion,  cap.  1.  to  search 
for  lodgers  in  suburbs  of  cities,  that  are  suspicious  persons, 
which  is  to  be  done  every  week,  or  at  least  once  in  fifteen  days 
by  the  same  statute,  cap.  4.  for  such  as  ride  or  go  armed  by  the 
statute  of  2  E.  3.  cap.  3.  for  night-walkers  and  persons  suspi- 

[14]  A  watchman  haying  apprehended  a  party  may  diicharg^  himself  from 
liability  for  an  escape  by  delivering  him  to  a  constable  or  he  may  himself  take 
him  before  a  magisUate.    Dalt.  ch,  104.   R,  v.  BootU,  2  Burr.  164. 

[15]  Watchmen  may  imprison  any  person  who  encourages  prisoners  in  their 
cnrtody  to  leaist.     YTkiU  y.  Edmunii^  P§ak§^  89. 
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ciotts  either  by  night  or  day  by  the  statute  of  5  JE.  3.  cap. 
14.[16] 

And  altho  a  constable  is  not  bound  to  any  precise  time  for 
this  kind  of  watch,  nor  punishable,  if  he  omit  it  barely  for  the 
omission,  if  he  be  ready  upon  occasion  to  do  his  office,  when 
required  in  these  cases,  yet  it  is  in. his  power  to  hold  such 
watches,  as  often  as  he  pleases,  and  it  is  convenient  and  justifi- 
able, and  herein  the  watchmen  are  the  ministers  and  Assistants 
of  the  constable,  and  are  under  the  same  protection  with  him, 
and  may  act  as  he  doth;  and  regularly  he  ought  to  be  in  com- 
pany with  them  in  their  walk  and  watch. 

3.  There  is  yet  a  third  kind  of  watch,  which  is  by  authority 
of  the  justices  of  peace,  which  may  be  held  at  other  times  than 
the  statute  of  fVinion  appointSj  and  the  watch  thus  appointed 
hath  the  same  power  as  either  of  the  former;  and  this  seems  to 
be  within  the  power  of  any  one  justice  of  peace  by  the  first 
•dssignavimus  in  his  commission ;  vide  Lamb.  Justie.  Lib.  I. 
cap.  20.  p.  185.  Dalt.  cap.  60,  p.  142.(Ap)  and  cap.  109. p.  292.(1) 
but  the  safer  way  and  more  usual  is  by  order  of  the  sessions  of 
the  peace  or  of  the  court  of  king's  bench,  which  hath  the  highest 
ordinary  authority  in  matters  of  the  peace  and  preservation 
thereof. 

Now  a  watchman  hath  a  double  protection  of  the  law,  mz. 
1.  As  an  assistant  to  the  constable,  when  the  constable  is  pre- 
sent or  in  the  watch,  for  so  every  man,  who  is  assisting  to  the 
constable  in  the  execution  of  his  office,  hath  the  same 
[  98  ]  same  protection,  that  the  law  gives  the  constable. 
2.  Purely  as  a  watchman  set  by  order  of  law ;  and 
the  law  takes  notice  of  his  authority  sub  to  nominCj  aiid  there- 
fore killing  of  a  watchman  in  execution  of  his  office  is  murder. 
Co.  P.  C,  cap.  7.  p.  52.  9  Co.  Rep.  66.  a.  Mackally^s  case. 

And  such  a  watchman  may  apprehend  night-walkers  and 
commit  them  to  custody  till  the  morning,  and  also  felons  and 
persons  suspected  of  felony. 

And  thus  far  of  arrests  virtuie  officii. 

(I)  2V€tp  EdU.  cap.  104.  p.  359.  (2)  2Veto  EdiL  cap.  109.  p.  536. 


[16]  Lawrence  t.  Eedger^  3  TbufU,  14. 
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CHAPTER  XII. 

07   ARRESTS   07   FELONS   UPON  HUE   AND   CRT   RAISED. 

Hue  and  cry  is  the  old  common  law  process  after  felons  and 
such  as  have  dangerously  wounded  any  person :  And  this  hath 
received  great  countenance  and  authority  by  several  acts  of 
parliament.[l] 

By  the  statute  of  Wetttm.  1.  cap.  9.(a.)  it  is  enacted,  ''That 
all  be  ready  and  apparelled  at  the  summons  of  the  sheriff  Sr  a 
cry  de  pays  to  pursue  and  arrest  felons  as  well  within  fran* 
chises  as  without;  and  if  they  do  it  not  and  be  thereof  attaint,  It 
toy  prendra  a  eux  grevemeniy  they  are  to  be  indicted  and  fined 
for  the  neglect/' 

By  the  statute  of  A  E.\.  De  officio  coronaioris  "  Hue  and 
cry  shall  be  levied  for  all  murders,  burglaries,  men-slain,  or  in 
peril  to  be  slain,  as  other*where  is  used  in  Englandj  and  all 
shall  follow  the  hue  and  steps  as  near  as  they  can ;  and  he  that 
doth  not,  and  is  convict  thereof,  shall  be  attached  to  be  before 
the  justices  in  eyre.^^ 

By  the  statute  of  Winton,  cap.  1.  "From  henceforth  every 
country  shall  be  so  well  kept,  that  immediately  upon  robberies 
and  felonies  committed  fresh  suit  shall  be  made  from 
town  to  town,  and  from  country  to  country:"  and  [  99  ] 
cap.  4.  "If  any  will  not  obey  the  arrest  of  the  town, 
where  night-walkers  pass,  they  shall  levy  hue  and  cry  upon 
them ;  and  such  as  keep  the  town,  {viz.  the  bailiff  or  constable,) 
shall  follow  with  hue  and  cry  with  all  the  town  and  the  towns 
near;  and  so  hue  and  cry  shall  be  made  from  town  to  town, 
until  they  are  taken  and  deliverd  to  the  sheriff;  and  for  arrest- 
ments of  such  strangers  none  shall  be  punished.'' 

And  this  is  in  truth  but  the  antient  law ;  thus  it  appears  by 
Bractoriy  Lib.  III.  cap.  1.  where  he  mentions  a  provision  per 
dominum  regem  4*  ejus  consiliuniy  (which  must  be  intended 
an  antient  act  of  parliament,)  qudd  otnnes  thm  milites  guhm 
aliif  qui  sunt  quindecim  annorum  4*  ampliuSj  jurare  debentj 
qudd  utlegatosj  murdratores^  robbatores^  fy  burglaiores  non 
receptabuntynec  iis  consentirent^nec  eorum  receptatoribuSj 

(a)  2  Co.InHii.p.  171 


[1]  Though  most  of  tiieh  acU  are  now  repealed  by  7  &  8  Geo.  IV.  chaf,  97. 
this  procen  may  itill  be  adopted.    3  Bum^  841.  tdii.  of  1845. 
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4*,  81  quos  tales  noverint^  eos  attachiari  facient^  fy  hoc  vice- 
comiii  fy  ballivis  suis  monstrabunt^  8f  kuesium  vel  clamarem 
ck  talibus  audiverinij  statim  audita  clamore  sequentur  cum 
familid  8f  hominibus  de  terrd  sud.{*) 

And  it  is  one  of  the  articles  of  inquiry  in  the  leet  in  the 
statute  de  visu  franci  plegii,  de  hues  levies  fy  nient  pursues^ 
and  among  the  capitula  Itineris  de  huesio  levato  fy  non  secuto: 
vide  Coke  super  stat.  fVestm.  1.  cap.  9.  2  Instil,  p.  172. 

And  altho  it  is  a  good  course  to  have  a  justice  of  peace  to 
direct  his  warrant  for  raising  hue  and  cry  to  prevent  causeless 
hues  and  cries^  yet  it  is  neither  of  absolute  necessity  nor  some- 
times convenient;  for  the  felons  may  escape  before  the  justice 
can  be  found,  and  hue  and  cry  was  part  of  the  law  before 
the  statute  of  1  E.  3.  cap.  16.  which  first  instituted  justices  of 
peace. 

And  altho  also  it  is  specially  incumbent  upon  constables  to 
pursue  hue  and  cry,  when  called  upon,  and  they  are  severally 
punished,  if  they  neglect  it,(6)  and  it  prevents  many  inconve- 
niencies,  if  they  be  there;  for /it  gives  a  greater  au- 
|]  100  ]  thority  to  their  pursuit,  and  enables  the  pursuants  in 
his  assistance  to  plead  the  general  issue  upon  the 
statutes  of  1  8;  21  Jac.  without  being  driven  to  special  plead- 
ing; and  therefore  to  prevent  inconveniencies  that  may  happen 
by  unruliness,  it  is  most  adviseable,  that  the  constable  be  called 
to  this  action. 

Yet  upon  a  robbery  or  other  felony  committed,  hue  and  cry 
may  be  raised  by  the  country  in  the  absence  of  the  constable,  it 
is  therefore  called  Cry  depais. 

Neither  is  there  any  inconvenience  considerable  in  it;  for  if 
hue  and  cry  be  raised  without  cause,  they  that  raise  it  are 
punishable  by  fine  and  imprisonment.  2  Co.  Instit.p.  173. 

And  accordingly  it  was  agreed  by  the  two  chief  justices  and 
three  other  judges,  upon  the  trial  of  Packhurstj  Jackson^  and 
others,  who  were  all  convicted  of  murder,  and  executed,  for 
killing  two  of  the  countrymen  that  followed  them,  being  high- 
way robbers.  Lent  vacation,  anno  Car.  2.  26. 

In  this  matter  of  hue  and  cry  these  things  are  considerable, 
mz.  1.  By  whom  it  is  to  be  levied.  2.  How  it  is  to  be  levied. 
3.  In  what  manner  to  be  pursued.  4.  What  may  be  done  by 
them  that  pursue  it.   5.  How  punished,  if  omitted  or  neglected. 

I.  Hue  and  Cry  may  be  raised  as  well  by  an  officer  of  justice, 

(«)  Vide  Part  I.  p.  23  ^  34  in  noti: 

(b)  By  8  Geo.  2.  cap.  16.  ^^Ifany  constable,  headborou^h,  Sfc.  within  the  hun- 
dred wherein  anj  robbery  shall  happen,  shall  refuse  or  neglect  to  make  ku€  and 
ery  after  the  felons  with  the  utmost  expedition,  as  soon  as  be  shall  receive  notice 
thereof,  he  shall,  for  every  such  refusal  or  neglect,  forfeit  five  pounds,  ona  half  to 
the  king,  and  the  other  half  to  such  person  as  shall  sue  for  the  same.*' 
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as  by  the  precept  of  a  justice  of  peace  upon  information  of  a 
felony. 

Or  it  may  be  raised  by  any  private  person  iliat  is  robbed,  or 
knows  of  any  felony. 

II.  Touching  the  manner  of  it :  It  is  diverse  according  to  a 
variety  of  circumstances.  1.  The  party  that  levies  it  ought  to 
come  to  the  constable  of  the  vill,  and  give  him  notice  of  a  felony 
committed,  and  give  him  such  reasonable  assurance  thereof  as 
the  nature  of  the  case  will  bear.  2.  If  he  knows  the  name  of 
him  that  did  it,  he  must  tell  the  constable  the  same.  3.  If  he 
knows  it  not,  but  can  describe  him,  he  must  describe  his  person, 
or  his  habit,  or  his  horse,  or  such  circumstances  that  he  knows, 
which  may  conduce  to  his  discovery.  4.  If  the  thing  be  done 
in  the  night,  so  that  he  knows  none  of  these  circumstances,  he 
must  mention  the  number  of  the  persons,  or  the  way 

they  took.  5.  If  none  of  all  these  can  be  discoverd,  as  [  101  ] 
where  a  robbery,  or  burglary,  or  felony  is  committed 
in  the  night,  yet  they  are  to  acquaint  the  constable  with  the  fact, 
and  desire  him  to  search  in  his  town  for  suspected  persons,  and 
to  make  hue  and  cry  after  such  as  may  be  probably  suspected 
as  being  persons  vagrant  in  the  same  night,  for  many  circum- 
stances may  ex  post  facto  be  useful  for  discovering  a  malefac- 
tor, which  cannot  be  at  first  found.(c) 

III.  In  what  manner  it  is  to  be  pursued.  1.  The  constable 
is  to  make  search  in  his  own  vill,  2  E.  A.  ^  fy  9.  2.  He  is  to 
raise  all  the  neighbouring  vills  next  about,  Crompt.  de  Paccyf. 
178.  b.  3.  It  is  to  be  pursued  with  horse  and  foot:  vide  27 
Eliz.  cap.  13.  Bait.  cap.  28.  p.  75,{d)per  direction  de  Hyde, 
chief  justice. 

IV.  What  may  be  done  in  pursuance  of  a  hue  and  en/  levied, 
and  therein  I  think  as  folio  weth: 

1.  That  in  case  of  hue  and  cry  once  raised  and  levied  upon 
supposai  of  a  felony  committed,  tho  in  truth  there  was  no  felony 
committed,  yet  those  that  pursue  hue  and  cry  may  arrest  and 
proceed,  as  if  so  be  a  felony  had  been  really  committed. 

(c)  By  27  EUx.  cap.  13.    To  the  levyinfjr  of  hue  and  cry,  so  m  to  charee  Uie 
fauiidred  for  any  robbei^  it  is  requisite, '«  That  the  party  robbed  do^  with  all  con- 
leoient  speed,  give  notice  thereof  to  the  inhabitants  of  some  town,  village,  or  ham- 
let, near  the  place  where  the  robbery  was  committed;**  And  by  8  Oto.  2.  cap,  16. 
it  is  farther  reqaired,  **  that  the  party  robbed  do,  with  all  convenient  speed,  ^i?e 
notice  thereof  to  some  constable,  headborongrh,  <ke.  of  some  town,  Stc,  near  the 
place  of  the  robbery,  or  lea?e  notice  in  writing  of  sach  robbery  at  the  dwelling- 
house  of  such  oonsUble,  Sfc.  dMcribing,  as  fiu*  as  the  nature  and  circumstances  of 
the  ease  will  admit,  the  felon  or  felons,  and  the  time  and  place  of  the  robbery ;  and 
also  within  twentT  days  next  after  the  robbery  committed,  cause  public  notice  to 
be  given  thereof  in  the  London  Oaxettt^  therein  likewise  describing  the  felon  or 
fekms,  and  the  time  and  place  of  such  robbery,  together  with  the  goods  whereof 
be  was  robbed.*"    See  3  Wilson  112, 113. 
id)  Ntw  EdU.  Mp.  54.  jk  169. 
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And  therefore  the  justification  of  an  imprisonment  by  a  per- 
son upon  suspicion,  and  by  a  person,  especially  a  constable, 
upon  hue  and  crt/  levied  do  extremely  differ;  for  in  the  former, 
there  must  be  a  felony  averred  to  be  done,  and  it  is  issuable;  but 
in  the  latter,  viz.  upon  hue  and  cry  it  need  not  be  averred,  but 
the  hue  and  cry  levied  upon  information  of  a  felony  is  sufficient, 
tho  perchance  the  information  were  false;  and  therefore 
[  102  ]  I  do  not  find  any  averment  of  a  felony  committed  in 
case  of  a  justification  of  an  imprisonment  upon  hue  and 
crf/.[2]  5  H.  7.  5.  a.  21  H.  7.  28.  a,  per  Rede^  2  E.  4.  8^9. 

And  the  reasons  hereof  are  these.  1.  Because  the  constable 
cannot  examine  the  truth  or  falshood  of  the  suggestion  of  him 
that  first  levied  it,  for  he  cannot  administer  him  an  oath,  and  if 
he  should  forbear  his  pursuit  of  the  hue  and  crt/j  till  it  be  ex- 
amined by  a  justice  of  peace,  the  felon  might  escape,  and  the 
pursuit  would  be  lost  and  fruitless.  2.  Because  the  constable  is 
by  the  acts  of  parliament  before-mentiond  compellible  to  pur- 
sue hue  and  crj/y  and  he  is  punishable,  and  so  are  those  of  the 
vill,  if  they  do  it  not,  as  appears  by  the  acts  of  parliament  above- 
mentiond.  3.  Because  he  that  first  raiseth  hue  and  cry,  where 
no  felony  is  committed,  viz.  the  person  that  giveth  the  false  infor- 
mation, is  severely  punishable  by  fine  and  imprisonment,  if  the 
information  be  false.  21  H.  7.  28.  a.  29  E.  3.  39.  a.  b.  2  Co. 
Ins  tit  p.  173. 

And  therefore  if  he  raise  a  hue  and  cry  upon  a  person  that  is 
innocent,  yet  they  that  pursue  the  hue  and  cry^  may  justify  the 
imprisonment  of  that  innocent  person,  and  the  raiser  is  punish- 
able; and  by  the  same  reason,  if  he  give  notice  of*  a  felony 
committed,  when  there  was  in  truth  none. 

2.  If  hue  and  cry  be  raised  against  a  person  certain  for  felony, 
tho  possibly  he  is  innocent,  yet  the  constables,  and  those  that 
follow  the  hue  and  cry,  may  arrest  and  imprison  him  in  the 
common  gaol,  or  carry  him  to  a  justice  of  peace. 

3.  If  the  person  pursued  by  hue  and  cry  be  in  a  house,  and 
the  doors  are  shut,  and  refused  to  be  opened,  upon  demand  of 
the  constable,  and  notification  of  his  business,  he  may  break 
open  the  doors;  and  this  he  may  do  in  any  case  where  he  may 
arrest,  tho  it  be  only  a  suspicion  of  felony,  for  it  is  for  the  king 


[2]  By  these  words  ((2«  mer  et  arre$ter  2t«  feUmt)  it  is  holden  that  there  muti 
be  a  felony  done  or  else  the  arresting^  the  party  though  it  be  upon  hue  and  cry  is 
unlawful  because  it  wanteth  a  foundation ;  but  if  a  felony  be  done  and  the  hoe 
and  cry  is  against  one  that  is  neither  indicted  nor  of  ill  fame  nor  suspieions  nor 
unknown,  yet  the  arrest  of  him  is  lawful  though  he  be  not  guilty ;  for  the  hoe  and 
cry  itself  is  cause  sufficient  when  there  is  a  foundation  of  a  felony  committed. 
And  he  that  levieth  hue  and  cry  upon  another  without  cause  shall  be  attached  and 
punished  for  disturbance  of  the  king's  peace.  3  InttU.  173. 
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and  commonwealth^  and  therefore  a  virtual  non  omiitas  is  in 
the  case:  vide  5  Co,  Rep,  92.  b.  Semain^s csise.  And  the  same 
law  is  upon  a  dangerous  wound  given,  and  a  hue  and  cry  levied 
upon  the  offender.    7  E.  3.  16.  b.    Barre  291. 

And  it  seems  in  this  case,  that  if  he  cannot  be  otherwise 
taken,  he  may  be  kild,  and  the  necessity  excuseth  the  constable: 
vide  Pari  I.  cap.  9.  p,  53. 

4.  Upon  hue  and  cry  levied  against  any  person,  or 
where  any  hue  and  cry  comes  to  a  constable,  whether  [  103  ] 
the  person  be  certain  or  uncertain,  the  constable  may 
search  in  suspected  places  within  his  viil  for  the  apprehending 
of  the  felons.  DaU.  cap.  28,  p.  75.   Crompi.  de  Pace//,  178.  b. 
2  E,  4.  8.  b. 

But  tho  he  may  search  suspected  places  or  houses,  yet  bii 
entry  must  be  per  osiia  aperta^  for  he  cannot  break  open  doors 
barely  to  search,  unless  the  person  against  whom  the  hue  and 
cry  is  levied  be  there,  and  then  it  is  true  he  may;  therefore  in 
case  of  such  a  search,  the  breaking  open  the  door  is  at  his  peril, 
niz.  justifiable,  if  he  be  there;  not  justifiable,  if  he  be  not  there; 
bat  it  must  be  always  remembered,  that  in  case  of  breaking 
open  a  door,  there  must  be  first  a  notice  given  to  them  within 
of  his  business,  and  a  demand  of  entrance^  and  a  refusal  before 
doors  can  be  broken. 

5.  If  the  hue  and  cry  be  not  against  a  person  certain,  but  by 
description  of  his  stature,  person,  clothes,  horse,  fyc,  the  hue  and 
cry  doth  justify  the  constable,  or  other  person  following  it,  in 
apprehending  the  person  so  described,  whether  innocent  or 

f guilty,  for  that  is  his  warrant,  it  is  a  kind  of  process,  that  the 
aw  allows  (not  usual  in  other  cases,)  viz,  to  arrest  a  person  by 
description. 

6.  But  if  the  hue  and  cry  be  upon  a  robbery,  burglary,  man- 
slaughter, or  other  felony  committed,  but  the  person  that  did 
tlie  fact  is  neither  known  nor  describible  by  person,  clothes,  or 
the  like,  yet  such  a  hue  and  cry  is  good,  as  hath  been  said,  and 
must  be  pursued,  tho  no  person  certain  be  named  or  described. 

And  therefore  in  this  case  all  that  can  be  done  is  for  those 
that  pursue  the  hue  and  cry,  to  take  such  persons  as  they  have 
probable  cause  to  suspect;  as  for  instance,  such  persons  as  are 
vagrants,  that  cannot  give  an  account  where  they  live,  whence 
they  are,  or  such  suspicious  persons  as  come  late  into  their  inn 
or  lodgings,  and  give  no  reasonable  account  where  they  had 
been,  and  the  like:  vide  2  E,  4.  8.  b. 

And  here  the  justification  of  the  imprisonment  is 
mixed  partly  upon  the  hue  and  cry,  and  partly  upon  [  104  3 
their  own  suspicion;  and  therefore,  1.  In  respect  that 
it  is  upon  hue  and  cry  there  needs  no  averment  that  the  felonjf 
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was  done,  yet  it  must  be  averred ;  that  an  information  was  given, 
that  the  felony  was  done,  if  the  arrest  be  by  that  constable  that 
first  received  the  information,  and  so  raised  the  hue  and  cry; 
or  if  'the  arrest  were  made  by  that  constable,  or  those  vills  to 
whom  the  hue  and  cry  came  at  the  second  hand,  it  must  be 
averred  that  such  a  hue  and  cry  came  to  them  purporting  such 
a  felony  to  be  done;  but,  2.  Also  inasmuch  as  the  hue  and  cry 
neither  names  nor  describes  the  person  of  the  felon,  but  only  the 
felony  committed,  and  therefore  the  arrest  of  this  or  that  par- 
ticular person,  and  so  applied,  is  left  to  the  suspicion  and  discre- 
tion of  the  constable,  or  the  people  of  the  second  or  third  vill, 
he  that  arrests  any  person  upon  such  general  hue  and  cry  must 
aver  that  he  suspected,  and  shew  a  reasonable  cause  of  sus- 
picion. 

But  now  by  the  statute  of  7  Jac,  cap.  5.  the  constable  or 
any  that  come  in  his  assistance,  even  in  this  case  of  hue  and 
cry^  may  plead  the  general  issue,  and  give  the  whole  matter  of 
the  justification  in  evidence  for  the  pursuit  of  hue  and  cry, 
tho  performed  by  others  as  well  as  the  constable,  is  principally 
the  act  of  the  constable  of  the  vill,  and  the  others  are  but  as  his 
deputies  or  assistants  within  the  precincts  of  their  constable- 
wick. 

V.  For  the  last  matter,  how  the  neglect  of  the  pursuit  of  At/6 
and  cry  is  to  be  punished,  it  hath  been  before  declared  upon 
the  statutes  o{  3  E,  \.  cap.  9.  A  E,\.  and  \3  E.l.  of  fVinion, 
they  are  to  be  indicted,  fined  and  imprisoned. 


[105]  CHAPTER  XIII. 

ARRESTS  OF   FELONS  VIRTUTE   PRJECEPTI,  OR   OF  WARRANTS. 

I  COME  now  to  consider  of  arrests  of  felons  or  persons  sus- 
pected of  felony  by  warrant  or  precept,  namely  not  of  pre- 
cepts that  issue  upon  matter  of  record,  as  upon  appeals  or 
indictments,  which  regularly  are  to  be  by  writ,  but  such  war- 
rants as  are  preparatory  to  it,  or  for  conservation  of  the  peace. 
And  herein  regularly  all  courts  and  persons,  that  have  judi- 
cial power  by  the  common  law,  or  by  act  of  parliament  for  the 
conservation  of  the  peace,  have  power  to  grant  warrants  for 
arresting  of  felons;  but  such  as  are  simply  ministerial  and  have 
no  jurisdiction,  as  constables,  cannot  issue  warrants  for  that  pur- 
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pose,  bat  must  do  their  office  either  alone,  or  with  others  called 
(0  their  assistance. 

The  court  of  king's  bench  hath  not  only  a  power  to  issue 
writs  upon  indictments  or  appeals  before  them,  but  have  also 
power  by  order  to  command  the  sheriflf  of  the  county  where 
they  they  sit,  or  the  marshal  of  the  court,  to  apprehend  felons 
or  disturbers  of  the  peace,  and  bring  them  before  the  court; 
and  this  is  warrantable  by  the  custom  of  the  court,  which  is 
part  of  the  law  of  the  land. 

Yea  I  have  known  by  great  advice,  that  where  there  hath 
been  information  upon  oath  of  a  breach  of  the  peace,  and  a 
design  by  persons  whose  names  could  not  be  known,  to  com- 
mit a  riot  or  breach  of  the  peace,  an  order  hath  been  made 
by  the  court  to  the  sheriflf  to  bring  before  them  such  persons  as 
should  be  probably  supected  to  be  parties  therein,  and  to  bring 
them  into  the  court,  M,  23  Car.  2.  in  Siorie^a  case,  for  attempt- 
ing to  take  away  the  daughter  of  Mrs.  Oilburn  with  masks 
and  vizards. 

See  before  cap.  1.  concerning  the  king's  bench. 

A  commission  issues  out  of  the  chancery  under  the 
great  seal  to  take  persons  that  were  notoriously  famed  [  106  ] 
of  felony  or  trespass,  tho  they  were  not  indicted,  and 
by  virtue  hereof  the  commissioners  issue  a  precept  to  B,  to 
take  J.  S.  that  had  dangerously  wounded  another;  this  was 
admitted  a  good  justification  in  the  officer,  tho  the  commis- 
sion itself  was  against  law,  24  E.  3.  9.  B.  Faux  Imprison- 
tneni  9.  Fide  simile  42  Jlssiz.  5.  where  a  commission  issuing 
out  of  chancery  to  take  J.  S.  and  his  goods,  before  he  was 
indicted,  is  ruled  to  be  against  law. 

And  therefore  I  would  never  advise  those  general  proclama- 
tions, that  have  sometimes  issued,  to  take  certain  persons  noto- 
riously suspected  of  felony  but  not  indicted. 

It  is  true,  that  such  a  proclamation  may  be  a  means  to  give 
notice  of  felons,  but  so  it  may  perchance  include  true  men ; 
and  therefore  what  by  law  a  constable,  sheriff,  officer,  or  pri- 
vate persons  may  do  in  arresting  of  felons  or  suspected  per- 
sons without  sacn  a  proclamation  may  be  justifiable,  but  not 
by  virtue  of  the  proclamation,  neither  can  any  justification  be 
made  by  virtue  of  it;  and  therefore  such  proclamations  against 
persons  not  indicted  are  against  law,  and  may  bring  great  in- 
conveniencies,  1.  By  leading  the  country  into  an  error.  2.  By 
the  example  itself,  which  may  be  of  ill  consequence  to  honest 
men,  4s  well  as  of  use  to  apprehend  felons. 

27  ^siiz.  35.  A  man  was  indicted  of  felony  before  jus- 
tices of  oyer  and  terminer:  It  is  admitted,  that  the  justices 
may  not  only  award  process  of  outlawry  thereupon,  but  may 
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also  issue  a  commission  (which  is  no  other  than  a  warrant 
under  their  hands  and  seals)  to  take  the  party,  and  that  by 
virtue  of  such  a  warrant  or  commission  they  may  break  open 
doors,  but  they  must  shew  their  commission,  if  demanded. 

By  the  common  law  the  sheriflf  of  the  county  might  give 
out  a  warrant  for  the  apprehending  a  felon  before  indictment; 
and  this  is  farther  confirmed  by  the  statute  of  3  E.  1.  cap.  9. 
au  commandment ify  a  les  summons  de  viscount  fy  au  cry  de 
pays  must  be  understood  disjunctively,  {or  at  the  cry  of  the 
country)  for  the  sheriflf  had  jurisdiction  at  the  common  law 
to  take  indictments  of  old  felonies  in  his  T\irn;  and 
{]  107  ]  so  he  hath  still,  tho  he  is  not  now  to  make  process 
upon  them  by  the  statute  of  1  E.  4.  cap.  2. 

The  coroners  have  also  power  to  attach  manslayers  by  their 
warrants  after  inquisition,  whereby  they  are  found  guilty,  but 
that  seems  not  to  be  all  their  power;  but  they  may  make  out 
warrants  for  apprehending  those  persons  that  are  not,  or  cannot 
be  presented  before  them,  as  those  that  were  present  and  not 
guilty;  nay  also  of  burglars  and  robbers,  and  yet  they  cannot 
take  an  inquisition  touching  them ;  this  appears  evidently  by  the 
statutes  of  3  ^.  1.  cap.  9.  and  4  E.  I.  Offieium  coronatoris. 
And  with  this  agrees  the  common  usage  at  this  day  for  the  co- 
roners to  take  manslayers  before  their  inquisition  be  taken,  for 
many  times  the  inquest  is  long  in  their  inquiry,  and  the  oflfender 
may  escape,  if  he  stay  till  the  inquisition  deliverd  up. 

But  because  at  this  day  the  greatest  part  of  the  business  of 
this  nature  is  dispatched  by  justices  of  the  peace,  I  shall  be  more 
large  touching  their  warrants,  wherein  nevertheless  much  of 
what  is  said  therein  will  be  applicable  to  the  warrants  that  issue 
in  like  cases  by  other  persons. 

And  therein  I  shall  principally  consider  these  particulars. 
1.  When  and  in  what  cases  they  may  issue  their  warrants  for 
the  apprehending  of  felons.  3.  To  whom.  3.  How  and  in  what 
manner  such  precept  or  warrant  is  to  issue.  4.  What  may  be 
done  by  the  oflicer  in  pursuance  thereof. 

I.  As  touching  the  first,  in  what  cases  justices  of  peace  may 
make  warrants  for  the  taking  of  felons  or  persons  suspect  of 
felony.[l] 

[1]  Magistrates  seldom  gnni  a  warrant  in  the  first  instance  in  cases  of  mdwde* 
Meonor,  unless  in  aggravaled  cases  or  where  there  is  a  likelihood  of  the  party  ab- 
sconding, if  he  be  apprized  of  the  complaint  being  made  -against  him :  in  ordinary 
cases  it  is  most  usaal  to  issue  a  MummoM  in  the  first  instance  and  if  that  be  diso- 
beyed then  to  issue  a  warrant  See  2  Barnard^  34,  77,  101.  Bat  if  the  summons 
lias  been  duly  served  and  the  magistrate  is  satisfied  that  it  was  so,  then  he  may 
proceed  to  hear  and  determine  the  case,  whether  the  accused  appear  before  him 
or  not,  and  it  is  not  usual  then  to  issue  a  warrant.  R.  v.  8imp9on^  1  Bla.  44; 
C  Bum,  353,  tdit.  1845. 
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My  lord  Coke  in  bis  jurisdiction  of  courts,  ecrp.  31.  p.  176, 177* 
bath  deliverd  certain  tenets,  which,  if  they  should  hold  to  be 
law,  would  much  abridge  the  power  of  justices  of  peace,  and 
condemn  the  constant  and  usual  practice,  and  give  a  loose  to 
felons  to  escape  unpunished  in  most  case8,(*)  viz.  1.  That  a 
justice  of  peace  cannot  upon  complaint  issue  a  warrant  to  ap* 
prebend  a  felon  before  indictment,  grounding  himself  upon  the 
hasty  opinion  of  Fiizherbert  and  Brudnell,  14  H.  S.  16.  a. 
who  yet  hold  the  officer  excused,  that  makes  the  arrest 
upon  that  warrant  2.  That  admit  he  may  arrest,  he  [  108  ] 
cannot  break  open  a  house  to  take  the  felon  by  virtue 
of  that  warrant  S.  That  admit  he  may  arrest  by  that  warrant, 
yet  he  cannot  issue  a  warrant  in  case  only  of  suspicion.  4.  That 
admit  be  may,  yet  no  house  can  be  broken  by  virtue  of  such 
warrant 

Touching  the  second  Kud  fourth  matter  I  shall  consider  them^ 
when  I  come  to  the  business  of  the  officer's  power  in  pursuance 
of  a  justice's  warrant;  but  touching  the  power  of  issuing  this 
warrant  by  the  justices  of  peace,  I  shall  now  consider  it :  And 
therein  I  say  as  folio  weth. 

1.  That  a  justice  of  peace  hath  power  to  issue  a  warrant  to 
apprehend  a  person  accused  of  felony,  tbo  not  yet  indicted. 

That,  upon  which  the  doubt  must  arise  to  those  that  made  a 
doubt  of  it,  must  certainly  be  the  statutes  of  Magna  ChariOf 
cap.  29.  Ntdlus  liber  homo  imprisonetur  fyc.  nisi  per  legale 
judicium  parium  suorum  velper  legem  terras.  25  E,  3.  cap.  4. 
^  None  shall  be  taken  upon  suggestion  made  to  the  king  or  his 
council,  unless  it  be  by  presentment  or  indictment,  ^c,  or  by 
writ  original  at  the  common  law."  28  B.  3.  cap.  3.  ^<  No  man 
shall  be  taken,  or  imprisoned,  or  disinherited,  or  put  to  death 
without  being  brought  to  answer  by  due  process  of  law/'  42  E. 
3.  cap.  3.  ^  Whereas  upon  false  accusations  people  have  been 
brought  before  the  king  and  council,  it  is  enacted,  that  no  man 
shall  be  put  to  answer  without  presentment  before  justices  or 
matter  of  record,  or  by  due  process  and  writ  original  according 
to  the  old  law  of  the  land. 

Now  all  the  weight  of  the  question  upon  these  statutes  is  to 
see  what  the  law  of  the  land  is;  for  if  these  preparatory  arrests 
of  felons  be  not  against  the  law  of  the  land,  they  are  not  re- 
strained by  these  statutes.  Certainly  by  the  law  of  the  land, 
if  a  felony  were  committed,  or  but  suspected  to  be  committed, 
a  man  might  be  arrested  by  the  party  that  knows,  or  upon  pro* 
bable  grounds  suspects  him  to  be  the  felon ;  or  by  a  constable 
upon  complaint,  or  upon  hue  and  erj/f  and  be  might  be  carried 

(•)  rtd$  Part  l.p.51d  Sf  9uprap. 79. 
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to  prison,  and  there  detained  till  deliverd  by  due  course  of  law; 
and  yet  this  person  so  arrested  not  all  this  while  indicted:  vide 
statutes  3  JS.  1.  cap.  9.  4  E.  3.  cap.  10.  and  5  E.  3.  cap.  14. 
And  all  this  was  in  order  to  preserve  the  peace  of  the  kingdom, 
and  to  suppress  felons. 

But  this  being  not  found  effectual  enough,  by  the  statute  of 
1  E,  3.  cap.  16.  for  the  better  keeping  and  maintaining  of  the 
peace  commissions  are  to  issue  for  the  same  in  the  several 
counties ;  this  was  their  primitive  institution.  Their  power  was 
enlarged  by  the  statute  of  18  £.  3.  cap.  2.  to  hear  and  determine 
felonies  and  trespasses :  and  by  the  statute  of  34  E.  3.  cap.  1. 
their  power  is  farther  enlarged,  and  particularly  their  taking  as 
well  persons  suspected  as  indicted  of  felonies  mentioned  in  that 
act  is  required,  which,  tho  perchance  it  refer  only  to  those  that 
have  been  robbers  and  gone  beyond  the  sea  and  since  returned, 
yet  it  is  a  pattern  for  others. 

Now  by  these  statutes  surely  as  much  power  is  intended  to 
be  translated  to  the  justices  €(f  peace  in  order  to  the  preservation 
thereof,  as  was  in  a  constable  or  private  person,  for  the  justices 
of  the  peace  are  conservators  of  the  peace  and  more. 

And  let  a  man  look  upon  all  the  act^of  parliament,  that  have 
been  down  to  this  day,  he  shall  find  that  the  power  of  justices 
of  peace  to  convene  and  commit  felons  before  indictment  is 
allowed.  4  E.  3.  cap.  2.  Sheriffs  shall  not  let  to  mainprise  such 
as  be  indicted  or  taken  by  justices  of  peace,  unless  mainperna- 
ble by  law,  1  R.  3.  cap.  3.  and  3  H.  7.  cap.  3.  concerning  bail- 
ing of  prisoners  committed  upon  suspicion,  I  fy  2  P.  ^  M.  cap. 
l3,2^3P.fy  M.  cap.  10.  by  which  it  appears,  that  justices  of 
peace  may  commit  for  felony,  yea  or  for  suspicion  of  felony; 
3  Jac.  cap.  10.  5  H.  4.  cap.  10.  so  that  the  imprisonment  before 
indictment  is  surely  lawful  and  not  within  the  restraint  of 
Magna  Chart  a;  and  if  so,  then  surely  their  arrest  is  much 
more  lawful,  for  it  is  but  to  bring  persons  to  an  examination  in 
order  to  their  commitment,  bail,  or  discharge ;  and  there  is  no 
greater  record  of  their  commitment  than  of  their  arrests. 

2.  He  may  also  issue  a  warrant  to  apprehend  a  person  sus- 
pected of  felony,  tho  the  original  suspicion  be  not  in 
[]  110]  himself,  but  in  the  party  that  prays  his  warrant;  and 
the  reason  is,  because  he  is  a  competent  judge  of  the 
probabilities  offered  to  him  of  such  suspicion. 

And  as  a  constable  may  upon  complaint  arrest  a  person  sus- 
pected of  felony,  as  appears  by  what  hath  been  said  in  the  fore- 
going chapters,(*)  so  a  justice  of  peace  may  do  the  like  by  his 
warrant ;  and  it  is  also  the  constant  practice  accordingly. 

(•}  Vt({eeap.  10.|i.80.aodeafi.ll.|i.9i.  See  tbo  Far<  L p.  610. 
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But  that  I  may  say  it  once  for  all,  it  is  fit  in  all  cases  of  war- 
rants for  arresting  for  felony,  much  more  for  suspicion  of  felony, 
to  examine  upon  oath  the  party  requiring  a  warrant,  as  well 
whether  a  felony  were  done,  as  also  the  causes  of  his  suspicion, 
for  he  is  in  this  case  a  competent  judge  of  those  circumstances 
that  may  induce  the  granting  of  a  warrant  to  arrest. 

And  if  there  were  no  other  reason  to  prove  it  than  this,  it 
were  sufficient;  namely,  that  the  justice  of  peace  may  commit 
him  to  gaol  that  is  brought  before  him  for  such  suspicion,  or 
bail  him,  as  appears  by  the  statutes  of  1  R.  3.  cap.  3.  3  H.  7. 
cap.  3.  \  fy  2  P.  fy  M.  cap.  10.  and  therefore  H  fortiori  may 
make  a  warrant  to  convene  or  bring  him  before  him  to  examine 
the  cause  of  the  suspicion.  [2] 

11.  As  touching  the  second  matter,  to  whom  this  warrant  is 
to  be  directed  ? 

Usually  the  warrant  or  precept  is  directed  to  the  sheriff,[3] 
or  bailiff,  or  constable,  or  tithingman,  and  they  are  bound  to 
execute  it;[4]  and  if  they  do  not,  they  may  be  indicted  and 
fined  for  their  neglect. 

But  it  may  be  directed  to  any  private  person[5]  or  his  own 
servant,  14  H.  8. 16.  a.  Crompt.  de  Pace^  f.  147.  b.  but  he  is 


[3]  It  Memt  probftUe  that  the  practice  of  jnttioet  of  peace  in  relation  to  this 
matter  alio  is  now  become  Uw,  and  that  any  jastice  of  the  peace  maj  jostiQr 
the  ^raatinf  of  a  warrant  for  the  arrest  of  any  person  upon  strong  grounds  dt 
sQspieioii  for  a  ftlon?  or  other  misdemeanor  before  any  indictment  hath  been 
IooimI  against  him.  Yet  inasmuch  as  justices  of  peace  claim  this  power  rather 
by  cooniYance  than  an?  express  warrant  of  law,  and  since  the  undue  ezeco* 
tkm  of  it  may  prore  so  highly  prejudicial  to  the  reputation  as  well  as  the  liberty 
<»f  tlie  party,  a  justice  of  peace  cannot  well  be  too  tender  in  his  proceedings  of 
this  kind,  and  seems  to  be  punishable  not  only  at  the  suit  of  the  king,  but  also 
of  the  party  griered  if  be  grant  any  such  warrant  grouodlessly  and  maliciously, 
without  Mich  a  probable  cause,  as  might  induce  a  candid  and  impartial  man  to 
suspect  the  party  to  be  guilty.  And  since  both  Coke  and  Hale  aeem  to  ditap. 
pro^  of  soeh  warrants  granted  upon  suspicion,  and  the  old  books  seem  gene- 
rally to  disallow  all  arrests  for  the  suspicion  of  felony  made  by  any  other  person 
whatsoever,  except  the  Tery  person  who  hath  the  suspicion,  it  is  certainly  a  safo 
way  of  proceeding  for  him  who  hath  the  suspicion  to  make  the  arrest  in  his 
pnyper  person,  and  to  get  a  warrant  from  the  justice  of  peace  to  the  constable  to 
keep  the  peace.    9  MuslrtiM,  84. 

[3]  If  a  warrant  be  directed  to  the  sheriff  he  may  command  his  bailiff,  under- 
sheriff  or  other  sworn  and  known  officer  to  serve  it,  without  writing  any  precept. 
But  if  he  will  command  another  man  that  is  no  such  officer  to  serve  it,  he  mast 
give  him  a  written  precept,  otherwise  an  action  of  false  imprisonment  will  lie. 
Isiii&.89;  Z^it.443. 

[4]  If  a  warrant  appear  on  its  face  to  be  illegal,  a  constable  is  not  bound  to 
execute  it    Coimsr  v.  CommlA.  3  Btnney,  38. 

[5]  JL  T.  KMmUl,  1  Li.  Rafm.  66;  Cmmmih.  t.  Tike  JTeeper,  1  Aakmead^ 
(PflUM.)  183;  AiiUr  in  Bta9»aAu9eU§  by  statute,  unless  in  case  of  necessity. 
CssMfA.  ▼.  FmUr,  1  Mm9$.  4SQ. 
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not  bound  to  execute  it;  but  if  he  execute  it,  it  is  as  good  as  if 
be  were  an  ofiScer. 

If  a  warrant  be  directed  from  a  justice  of  peace  to  a  constable 
of  D,  to  arrest  a  felon,  ^c.  he  is  not  bound  to  go  out  of  the  vill, 
where  he  is  constable,  to  execute  the  warrant;  but  yet  if  he  do 
execute  it  in  another  viil,  it  is  good  enough,  for  he  acts  herein 
not  simply  as  constable  of  Z>.  but  by  virtue  of  the  jus- 
[  111  ]  tice's  warraat;[6]  and  so  it  was  ruled  in  my  time  at 
the  assizes  in  Norfolk  about  1668. 

III.  As  to  the  third  matter,  how  and  in  what  manner  it  is  to 
be  made  or  issued  ?  Touching  which  these  tilings  are  regularly 
to  be  observed. 

The  party  that  demands  it  ought  to  be  examined  upon  his 
oath  touching  the  whole  matter,[7]  whereupon  the  warrant  is 
demanded,  and  that  examination  put  into  writing. 

The  party  charging  another  thus  with  felony  ought  ,to  be 
bound  by  recognizance  to  prosecute  at  the  next  sessions  or 
assizes,  as  the  case  shall  require.[8]  Dalt,  cap.  Ill, p.  334. 

The  warrant  ought  to  be  under  the  hand  and  seal  of  the  jus- 
tice^C^]  ^  Co.  Insiii.p.  52.  It  must  have  a  certain  date,  but 
the  place,  tho  it  must  be  alleged  in  pleading,  need  not  be  ex- 
pressed in  the  warrant.[IO]  14  H.  8.  16.  a. 

[6]  T.  Nbmuim,  1  Ld.  Raym9nd,  736;    Clark  ▼.  Worley,  7  SnrgL  df 

RawU,  352. 

A  warrant  directed  to  amsUibUt  generally  cannot  be  ezecated  by  a  constable 
oot  of  hia  own  precinct.  R.  r.  Ckandler^  1  Ld^  Raym.  546:  Clark  t.  War- 
{ey,  ut-mp. 

Or  to  tome  especially  and  all  generally.    Blatchw  t.  Eemik  1  H.  BL  p.  154;  IL 

▼.  Wier^  2  D.  if  R,  A4A;  I  B.  if  C.  268.    To «  contUble,  it  is  well,  if  eze- 

eoted  by  the  constable  of  the  district    Paul  v.  Vankirk^  6  Btniiey,  124. 

Now  by  5  Oeo,  IV.  cA.  18.  §  6,  constables  may  execute  warrants  out  of  their 
precincts,  provided  the  place  in  which  such  warrants  are  ezecnted  be  within  the 
jurisdiction  of  the  justice  granting  or  backing  the  same. 

[7]  2  Barnard,  37,  77, 101 ;  CaudU  t.  Seymaur,  1  GaU  ^  D.  454;  I  A.  ^  EL 
689,  8,  C;  BuU  t.  Coiumt,  I  B.  A  B,  548;  SlaU  r.J.H.l  Tyisr,  444;  C^n- 
wsr  T.  Commonwealth,  3  Binney,  38. 

[8]  See  ante  chap.  7.  p.  52. 

[9]  State  ▼.  Curtio,  1  Hdyw.  471 ;  Silver  ▼.  Ward,  N.  Co.  Law  Btna.  548;  aee 
WiUie'  Rep$.  411 ;  BaU.  N.P.C.SZ;  1  ChiL  Cr.  L.  3S. 
So  inferred  in  pleading.    2  Sound.  305,  n.  13. 
No  seal  required  in  New  York  by  stotnte  2  R.  S.  706,  $  3. 
He  need  not  style  himself  "justice**  in  the  warrant    6  Mod.  75. 

[10]  It  is  safe  but  perhaps  not  necessary  in  the  body  of  the  warrant  to  show 
the  place  where  it  was  made,  yet  it  seems  necessary  to  set  forth  the  county,  in 
the  margin  at  least  if  it  be  not  set  forth  in  the  body.  2  Hawk.  e.  IS,  §  93; 
Lamb.  90;  DaU.eh.ie9. 

The  warrant  of  a  judge  extends  all  over  E2ngland,  and  is  tested  England;  that 
of  a  magistrate  is  tested  of  the  particular  county  or  precinct  over  which  his  jorift- 
diction  extends.    4  Blaeke,  Comma.  291;  Forteaeue,  143. 
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Regularly  the  warrant  ought  to  contain  the  cause  specially, 
and  should  not  be  generally  to  answer  such  matters  as  shall 
be  objected  against  him,  because  it  cannot  appear,  whether  it 
be  within  the  jurisdiction  of  the  justice  of  peace,  neither  can  it 
appear  whether  the  party  be  bailable  or  not.  2  Co.  Instil, 
p.  52.  591. 

And  therefore  upon  such  a  general  warrant  returned  upon  an 
habeas  corpus^  it  is  in  the  pleasure  of  the  court  of  king's  bench 
to  bail  or  discharge  him;  and  accordingly  for  this  reason,  P.  23 
Car.  B.  R.  in  Brown* s  case,  he  was  discharged. 

But  yet  I  hold  such  a  warrant  is  not  therefore  void,  but  Mde 
facto  the  matter  be  within  the  jurisdiction  of  the  justice,  and  so 
averred,  such  a  general  warrant  is  a  good  justification  especially 
in  case  of  felony,  and  antiently  it  was  generally  held  such  gene- 
ral warrants  were  good  in  cases  of  treason  or  felony,(*)  tho  in 
warrants  of  the  peace  and  good  behaviour  the  cause  must  be 
shewn,  that  the  party  may  come  provided  with  his  sureties ; 
and  accordingly  vide  RastaVs  Entries j  tit.  Jlttachment  1.  Ball, 
cap.  117 y  p.  329.(A)  Crompt.  de  Pace.f.  148.  a.  T.  37  Eliz.  C. 
B.  Broughlon  and  Mulshoe;{c)  and  accordingly  ruled 
by  my  lord  Coke  himself  contrary  to  his  opinion  in  his  [  112] 
comment  upon  Magna  Chartflj  T.  7  Jac.  C.  B.  the 
case  of  the  mayor  of  Canterbury:  vide  supra^  Part  I.  cap.  M. 
p.  609.  iBreflcAof  prison.[ll] 

(•)  CrmnpL  333.  6.  1  Sid.  78.  DalU  p.  574.  and  Sir  William  Wyndham*»  caM, 
TVifi.  3  Oeo.  I.  B.  R.  Vide  tamen  the  case  of  Kendal  and  Rowe,  Stale  TV.  VoL  IV. 
p.  861,  863.  5  Mod.  Rep.  p.  80.  83.  85. 

(6)  New  Edit.  p.  574.  (c)  Bloore,  p,  408. 


[11]  At  to  Uie  warrant  setting  forth  the  eauee  of  arrest  Dalton  says,  "  If  it  be 
for  the  peace  or  good  behavioor  or  the  like  wheif  sureties  are  to  be  found  or  re. 
quired,  then  the  warrant  ought  to  contain  the  special  cause  and  matter  whereupon 
it  is  flrranted,  to  the  intent  that  the  party  upon  whom  it  is  serred  may  provide  his 
sureties  ready  and  take  them  with  him  to  the  justice  of  peace  to  be  bound  for 
him ;  but  if  the  warrant  be  for  treason,  murther  or  felony  or  other  capital  offence 
or  for  great  conspiracies,  rebellious  assemblies  or  the  Uke,  it  needs  not  contain 
any  special  cause,  but  there  the  warrant  of  the  justice  of  peace  may  be  to  bring 
the  party  before  bim  to  make  answer  to  such  things  or  matters  generally  as  shall 
be  objected  against  bim  on  the  king*s  majesty's  behalf:  and  this  is  now  the  com- 
mon osage  by  the  report  of  Mr.  Croropton.*'  DaltoUj  chap.  169,  and  cases  by  bim 
cited ;   and  3  Hawk,  ehap,  13.  §ect.  35. 

But  Lamhard  says,  **  JGvery  warrant  made  by  a  justice  of  the  peace  ought  to 
comprehend  the  special  matter  upon  which  it  proceedeth;  even  as  all  the  King's 
writs  do  bear  their  proper  cause  in  their  mouth  with  them :  and  as  for  the  form 
that  is  commonly  used,  to  answer  such  things  a»  shall  be  objected^  and  such  like, 
they  were  not  fetched  out  of  the  old  learned  precedents,  but  lately  brought  in  hr 
such  MB  either  knew  not  or  cared  not  what  they  writ'*  In  the  case  of  Candle 
▼.  Seymmir,  1  OaU  Sf  D.  889;  S.  C.  1  Ad.  ^  EL  {N.  &)  889.  a  warrant  in  the 
VOL.  II. — 8 


112  HISTORIA  PLACITORUM  CORONiE. 

A  justice  of  peace  may  make  his  warrant  to  apprehend  a 
person  suspected  by  name  upon  a  complaint  made  to  him;  but 
where  upon  a  complaint  to  a  justice  of  a  robbery  he  made  a 
warrant  to  apprehend  all  persons  suspected,  and  bring  them 
before  him,  this  was  ruled  a  void  warrant,  P.  24  Car,  1.  in  the 
case  of  justice  SwalloweyeLtid  was  not  a  sufficient  justification  in 
false  imprisonment.  [12] 

A  justice  of  peace  may  make  a  warrant  as  well  in  case  of 
felony  as  of  the  peace  to  bring  the  party  before  himself,  and 
then  the  officer  ought  to  bring  the  party  before  him,  that 
made  the  warrant,  5  Co.  Rep.  59.  b.  Foster*s  case;  or  he  may 
make  the  warrant  to  bring  him  before  any  of  his  majesty^s 
justices  of  the  peace,  or  before  himself  or  any  of  his  majesty*  s 
justices  of  the  pecme,  and  then  it  is  in  the  election  of  the  officer 
to  bring  him  before  which  justice  of  the  county  he  pleases;  and 
it  is  not  in  the  election  of  the  party  to  go  before  whom  he 
pleases ;  adjudged  5  Co.  Rep.  59.  b.  Foster^s  case  against  the 
opinion  of  Fineux  21  H^7.  21.  a. 

And  in  some  cases  he  may  make  his  warrant  to  bring  him  to 
the  sessions  of  the  peace,  tho  it  is  better  to  bring  him  before 
himself  or  some  justice,  that  the  party  may  be  in  the  mean  time 
bailed,  if  there  be  cause,  to  appear  at  the  sessions  of  the  peace 
or  gaol-delivery,  as  the  cause  shall  require. 

A  warrant  of  the  peace  may  be  to  bring  the  party  complained 
of  to  the  justice,  to  the  intent  to  find  sureties  for  his  appearance 
at  the  sessions,  4*c.  and  in  the  mean  time  to  keep  the  peace,  or 
the  warrant  may  be  si  recusaverit,  then  to  bring  him  to  the 
common  gaol  ibidem  moral urus,  quousque  gratis  hoc  fecerit; 
and  yet  the  constable  or  officer  may  bring  him  in  that  case  be- 
fore the  justice;  and  if  he  refuse  there  to  give  sureties,  he  may 
by  virtue  of  the  first  warrant  bring  him  to  gaol,  and  commit 


mbove  general  form  **  to  answer  mcb  thingi  as  shall  be  objected  against  job  on 
the  oaUi  of  xM.  W."  was  held  bad. 

In  New  York  it  is  provided  by  statute  2  R.&  706.  §.  3,  that  the  warrant  shall 
recite  the  accusation  made  by  the  complaint  See  Barbiur^t  Crim,  Treat.  451; 
•ee  Conner  v.  The  CommonwemUhy  3  Binn,  38. 

[12]  See  Lombard,  87;  Candle  ▼.  Seymour,  1  Gale  ^  D.  889;  Money  t.  Leack^ 
3  Burr.  1766 ;  ex  paHe  Niehet,  8  Jur.  107. 

For  it  is  the  duty  of  the  magistrate  and  ought  not  to  be  left  to  the  officer  to 
jodge  of  the  ground  of  suspicion ;  and  a  warrant  to  apprehend  all  persons,  guilty 
of  a  crime  therein  epecitied,  is  no  legal  warrant,  for  the  point  upon  which  its 
authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial;  namely,  whether  the 
person  apprehended  thereupon  be  really  guilty  or  not.  It  is  therefore  in  fact  no 
warrant  at  all ;  for  it  will  not  juHtify  the  officer  who  acts  under  it :  whereas  a 
warrant  properly  penned,  (even  though  the  magistrate  who  issues  it  should  exceed 
his  jurisdiction)  will  by  etat.  24.  Geo,  II.  chap.  44,  at  all  events  indenmiijr  the 
officer  who  executes  the  same  ministerially.    4  Blacke.  291. 
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without  any  farther  warrant  or  miitimusj  5  Co.  Rep,  59.  b. 
Fosier's  case. 

The  warrant  of  a  justice  before  indictment  may  be 
in  the  king's  name  with  the  Teste  of  the  justice,  or  it  [  113  ] 
may  be  in  the  name  of  the  justice  of  peace  himself  ;[ld] 
the  latter  most  usual;  but  process  after  indictment  issued  from 
a  sessions  of  the  peace  is  always  in  the  king's  name.  DaU. 
Jusiieey  p.  404.  347,  348.  But  whether  generally  a  justice 
of  peace  out  of  sessions  can  issue  a  warrant  to  apprehend  per- 
sons offending  against  a  penal  law,  tho  within  their  cognizance, 
and  so  to  bind  them  over  to  the  sessions,  or  in  default  thereof 
to  commit  them,  and  this  before  indictment,  seems  doubtful  :[14] 
vide  Lamb.  188,  189.  Dali.  cap.  117.  p.  331.  These  things 
seem  to  make  against  it.  1.  Because  some  acts  of  parliament 
do  particularly  and  expresly  authorize  them  to  it,  which  they 
woukl  not  have  done,  if  it  had  been  otherwise  lawful.  2.  Be- 
cause in  most  cases  of  this  nature,  tho  the  party  were  indicted, 
or  an  information  preferred,  yet  the  capias  was  not  the  first 
process  but  a  venire  facias  and  distringas^  and  in  cases  of  in- 
formation no  process  of  outlawry  at  all,  8  H.  6.  9.  b.  until  the 
statute  of  21  Jac.  cap.  4.  gave  process  of  outlawry  in  actions 
popular,  as  in  actions  of  trespass  vi  fy  armis. 

In  case  of  a  complaint  and  oath  of  goods  stolen,  and  that  he 
suspects  the  goods  are  in  such  a  house,  and  shews  the  cause  of 
his  suspicion,  the  justice  of  peace  may  grant  a  warrant  to  search 
in  those  suspected  places  mentioned  in  his  warrant,  and  to  attach 
the  goods  and  the  party  in  whose  custody  they  are  found,  and 
bring  them  before  him  or  some  justice  of  peace  to  give  an  ac- 
count how  he  came  by  them,  and  farther  to  abide  such  order  as 
to  law  shall  appertain:  vide  Dalt.  p.  353.[15] 

And  this  is  warrantable  by  law,  and  without  it  felons  could 
not  in  many  cases  be  discovered,  and  is  the  constant  practice 
at  this  day,  notwithstanding  the  opinion  of  my  lord  Coke  in  his 
jurisdiction  of  courts, ;?.  176. 

But  in  that  case  it  is  convenient,  1.  To  express  that  the 
searches  be  made  in  the  day-time.    2.  That  the  party  suspect- 

[13]  DiekUmm  i.  Boger»,  19  Johuw,  279. 

[14]  It  MeiiM  that  antienUj  no  oqe  iuitice  of  peace  coald  legally  make  oat  a 
warrant  for  an  offence  againat  a  penal  statute,  or  other  misdemeanor,  cognisable 
oolj  by  a  sessions  of  two  or  more  jnstices;  for  that  one  single  justice  of  peace 
hath  no  jorisdiction  of  such  ofivnce,  and  regularly  only  those  who  have  jurisdic- 
tkm  orer  a  cause  can  award  process  concerning  it  Yet  the  long,  coniitant,  uni- 
▼ersal  and  uncontrolled  practice  of  justices  of  peace  seems  to  have  altered  the  law 
in  this  particular,  and  to  have  given  them  an  authority  in  relation  to  such  arrests 
Bol  DOW  to  be  dieted.    3  U^wk.  84. 

[15]  Vid€fosi^d^  IS. 
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ing  be  present  to  give  the  officer  information  of  his  goods. 
3.  There  can  be  no  breaking  open  of  doors  to  make  the  search, 
but  he  must  enter  per  asiia  apertoy  or  upon  the  voluntary 
opening  of  the  door  *by  the  house-keeper  or  his  servants; 
and  the  reason  is,  because  the  bare  having  of  stolen  goods  in 
his  house  doth  not  necessarily  make  a  man  either  a  felon  or 
accessary.  4.  But  because  the  having  of  stolen  goods  in  his 
custody  is  primd  facie  an  evidence  of  a  felony  and  a  good 
cause  of  suspicion,  it  is  a  lawful  clause  in  the  warrant  to 
attach  the  party,  in  whose  custody  they  are  found,  to  come 
before  the  justice.  5.  The  goods  being  found  ought  not  to  be 
delivered  to  the  party  complaining,  but  to  remain  in  the  con- 
stable's hand,  till  either  by  a  writ  of  restitution  upon  the  con- 
viction of  the  felony,  or  by  due  order  of  the  court  they  be 
delivered. 

But  the  general  warrant  to  search  all  places,  whereof  the 
party  and  officer  have  suspicion,  tho  it  be  usual,  yet  it  is  not  so 
safe  upon  the  reason  of  justice  Swallow*  s  csise  before  cited;  and 
yet  see  precedents  of  such  general  warrants,  Dall.  p.  353,  354. 

The  warrant  of  a  justice  of  peace  ought  regularly  to  men- 
tion the  name  of  the  party  to  be  attached,  and  must  not  be  left 
in  generals  or  with  blanks  to  be  filled  up  by  the  party  after- 
wards. [16]  Dall.  cap.  117.  p.  329.  If  there  be  a  riot  or  breach 
of  the  peace  in  the  presence  of  one  or  more  justices,  they  may 
arrest  the  rioters  themselves,  or  command  any  officers  or  others 
by  word  of  mouth  without  warrant  to  arrest  them,  and  they 


[16]  See  1  Ru9gell  on  Crime$,  620. 

A  warrant  to  apprehend Hood  (omittingr  the  Christian  name)  of  B.  in  the 

pariah  of  F.  by  whatsoever  name  he  may  be  called  or  known,  the  son  of  Samuel 
Hood  to  answer,  &c.**  was  held  defective  as  omitting^  the  Christian  name,  assign, 
ing  no  reason  for  the  omission  nor  giving  any  distinguishing  particulars  of  the 
individual ;  and  the  conviction  of  the  prisoner  because  he  had  resisted  was  held 
wrong.  R.  v.  Hood,  1  R.  Sf  M.  C.  C.  R.  181.  WelU  v.  Jackoon,  3  Muvf.  458. 
But  if  name  unknown,  antt^  Vol,  1.  577. 

It  is  of  the  essence  of  a  warrant  that  it  should  be  so  framed  that  the  officer 
should  know  whom  he  is  to  take  and  that  the  party  upon  whom  it  is  executed 
should  know  whether  he  is  bound  to  submit  to  the  arrest  1  Ruioell,  619.  A 
warrant  containing  a  wrong  name  is  no  justification,  although  the  person  arrested 
is  the  person  for  whom  the  warrant  was  meant.  Hoye  v.  Bu»k,  I  M.if  Or.  775. 
The  object  of  the  warrant  in  criminal  as  in  civil  process  is  to  identify  the  party 
intended  to  be  arrested.    See  3  WendeU,  350 ;  9  i6. 319 ;  3  Mun,  458. 

The  fourth  article  of  the  amendments  to  the  Conotitution  of  the  United  Statet 
provides  *^The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects  against  unreasonable  searches  and  seizures  shall  not  be  violated ;  and 
no  warrants  shall  issue  but  upon  probable  cause  supported  by  oath  or  aflirmation 
and  particularly  describing  the  place  to  be  searched  and  the  persons  or  things  to 
be  seized." 

There  is  provision  to  the  tame  effect  in  the  Bills  of  Rights  of  most  of  the  Stato 
Constitutions. 
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may  by  rirtue  thereof  flagrante  crimine  arrest  them  in  the 
absence  of  the  justice  by  the  true  meaning  of  the  statute  of 
34  E.  3.  cap.  1.  and  13  ^.  4.  cap,  7.  quod  vide  adjudged  14  H.  7. 
9  4-  10. 

And  therefore  if  a  riot  be  committed  and  dispersed  by  the 
ooming  of  the  justice  of  peace,  and  they  be  suspected  probably 
to  meet  again  or  threaten  to  do  so,  tho  the  constables  may  ex 
officio  suppress  the  riot,  and  raise  the  power  of  the  vill  to  do 
it;  yet  I  think  it  clear,  that  a  justice  of  peace  may  deliver  a 
special  warrant  in  the  hands  of  any  person  to  arrest  the  rioters, 
if  they  re-assemble,  tho  there  be  no  particular  persons 
named  in  the  warrant,  because  it  may  be  impossible  [  115  3 
to  be  known  what  their  names  are,  and  yet  the  peace 
is  necessary  to  be  kept,  as  well  as  the  breach  of  it  to  be 
punished;  and  the  justice  cannot  always  personally  watch 
their  re-assembling,  but  must  trust  others  to  do  it;  and  this  is 
admitted  of  all-  hands  in  the  book  oi  lA  H.  7.  9.  and  the  only 
doubt  is,  whether  it  may  be  done  by  word,  which  yet  is  ad- 
judged there  good. 

And  thus  far  for  warrants. 

IV.  The  fourth  thing  is  the  manner  and  order  of  their  eze- 
cution.[17] 

If  a  warrant  or  precept  to  arrest  a  felon  come  to  an  officer 
or  other,  if  the  felon  be  arrested  and  after  arrest  escape  into 
another  county,  yet  he  may  be  pursued  and  taken  upon  fresh 
pursuit,  and  brought  before  the  justice  of  the  county  where 
the  warrant  issued,  for  the  law  adjudgeth  him  always  in  the 
officer's  custody  by  virtue  of  the  first  arrest;  but  if  he  escapes 
before  arrest  into  another  county,  if  it  be  a  warrant  barely  for 
a  misdemeanor,  it  seems  the  officer  cannot  pursue  him  into 
another  county,  because  out  of  the  jurisdiction  of  the  justice 
that  granted  the  warrant;  but  in  case  of  felony,  affray,  or  dan- 
gerous wounding,  the  officer  may  pursue  him,  and  raise  hue 
and  cry  upon  him  into  any  county,  but  if  he  takes  him  in  a 
foreign  county,  he  is  to  bring  him  to  the  goal  or  justice  of 


[17]  The  direetioot  of  the  warrant  moat  he  strictly  ohaenred.  Price  ▼.  MtB* 
mmger,  U  B.  ^  P.  163.  BeU  t.  Oakley,  Q  M.  ^  S.  261. 

A  warrant  directed  to  several  may  be  executed  by  any  one  of  them ;  1  East 
P.  C.  520.  bot  if  directed  to  two  or  more  jointly  only,  it  seems  all  must  execute  it 
Boyd  T.  Durani,  3  Taunt,  161;  Co,  LUt,  1816;  Dalton,  eh,  169. 

The  warrant  is  not  returnable  at  any  particular  time,  but  continues  in  force 
Qotil  it  is  folly  executed  and  obeyed  though  it  were  seven  years,  provided  the 
nMfietrate  so  long  lives.  Per  La,  Kenyan,  Diekineon  v.  Brown,  Peake*i  N.  P. 
344.  1  J&p.  318,  &  C.  See  &  V.  yV{\Xiams,  R.  ie  M.  C,  C.  R,  387.  It  may  be 
executed  at  mny  time  while  it  is  in  force.  1  East  P,  C,  324 ;  Lawrence  v.  Hedges^ 
3  TmanL  14.  A  person  may  be  twice  apprehended  under  the  same  warrant,  if  its 
pnrposes  have  not  been  effected.   Peake^t  Rep.  344;  contra,  Dalt,  444. 
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that  county,  where  he  is  taken,  for  he  doth  not  take  him 
purely  by  the  warrant  of  the  justice,  but  by  the  authority  that 
the  law  gives  him;  and  the  justice^s  warrant  is  a  sufficient 
cause  of  suspicion  and  pursuit.  2  E.  4.  6.  b.  DaU.  cap.  118. 
p.  340.  7  E.  3. 16.  *.  11  jB.  4.  4.  b. 

Tho  a  person,  that  hath  a  warrant  to  arrest  for  felony  or 
other  misdemeanor,  may  call  others  to  his  assistance,  yet  he 
cannot  make  a  warrant  to  another  as  his  deputy  to  exe- 
cute it,  or  command  another  to  execute  it  in  his  absence.  [18] 
8  E.  4.  14.  a. 

But  it  is  held,  that  if  the  warrant  be  directed  to  the  sheriff, 
he  may  make  a  warrant  to  his  bailiff  to  execute  it,  and  may 
command  by  word  his  under-sheriff  to  execute  it  without  any 
other  warrant.  8  E.  4. 14.  a.  Dali.  cap.  117./?.  332. 

If  a  warrant  issue  from  a  justice  of  peace  to  a  pri- 
[  116  ]]  vate  person  to  arrest  for  felony  or  any  other  matter, 
he  is  not  bound  to  shew  his  warrant,  unless  it  be  de< 
manded,  and  then  he  must  shew  it.[19] 

But  if  it  be  directed  to  a  known  officer,  as  to  the  sheriff,  who 
is  a  known  officer  in  the  county,  or  to  a  constable,  who  is  a 
known  officer  in  the  vill,  he  is  not  bound  to  shew  his  warrant, 
tho  demanded,  no  more  than  a  bailiff  ^urtij  Sr  conun;  it  is 
enough  for  him  to  say  I  arrest  youforfdony^  &c.  in  the  king^s 
name.  8  E.  4.  14.  a.  14  H.  7.  9.  6. 21  H.  7.  23.  a.  9  Co.  Sep.  69. 
Mackally^s  case.(*) 

(*)  nrhis  was  an  arreat  in  a  civil  action,  and  the  warrant  there  meant  was  not 
the  writ  or  warrant  for  arresting^  the  party,  but  the  general  warrant  consUtnting 
him  hailiff,  and  of  this  are  the  cases  in  the  year-books  here  cited  to  be  onderstood; 
tho  it  may  be  otherwise  in  case  of  felony,  because  in  sneh  case  a  private  persoa 
may  arrest  a  felon  without  any  warrant  at  alL   Vid$  Pari  I.  j».  458.  tn  nelif. 

[18]  It  is  not  necessary  that  the  bailiff  shonid  be  actnally  in  sight,  bnt  he  most 
be  so  near  as  to  be  near  at  hand  and  acting  in  the  arrest  Ftr  ASum^  J,  BUUh  r. 
^rcAer,  Coiep.  63. 

A  warrant  must  be  executed  by  the  party  named  in  it  or  by  some  one  assistinf 
■ach  party  and  in  his  presence  either  actual  or  constrnctiTe.    1  Ru$»M,  615. 

A  constable  having  a  warrant  to  apprehend  the  prisoner,  gave  it  to  his  son, 
who  went  in  pursuit  of  the  prisoner  in  company  with  his  brother,  the  father  stayed 
behind ;  the  brothers  found  the  prisoner  lying  under  a  hedge,  and  when  they 
eame  up,  he  had  a  knife  in  his  hand,  running  it  into  the  ground ;  he  got  up  from 
the  ground  to  run  away,  one  of  them  laid  hold  of  him,  and  he  stabbed  him  with 
the  knife;  the  father  was  in  sight,  about  a  quarter  of  a  mile  off.  Parke,  B.  held« 
the  arrest  was  illegal,  as  the  father  was  too  far  off  to  be  assisting  in  it  R.  ▼• 
PmtUnee,  ICSfP.  775.    See  R.  ▼.  WhaUey,  1  C.  Sf  P.  345. 

[19]  A  person  sworn  and  commonly  known  and  acting  within  his  own  precinct 
need  not  show  his  warrant,  but  he  ought  to  acquaint  the  party  with  the  substance 
of  it  2  Hawk.  e.  13.  §  28;  Arnold  v.  Stetvf,  10  WendtU^  574;  Simf  t.  Curfte. 
1  Ifoyw.  471.    8ee  Commth,  v.  Pidd,  13  Ma9$.  331. 

An  officer  gives  sufficient  notice  what  he  is,  when  he  says  to  the  pnrty  **  I  ar- 
rest  you  in  the  king's  name,**  &e.    And  in  such  case,  the  party  at  his  peril  ooglil 
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But  it  is  reasonable  and  also  safe  for  the  officer  to  acquaint 
him  what  he  attacheth  or  arresteth  him  for,  for  it  is  a  great 
security  to  the  officer  that  arrests  him,  and  just  for  the  party 
arrested  to  kuow  the  cause  for  what  it  is. 

A  warrant  of  a  justice  of  peace  to  arrest  for  felony  may  be 
executed  in  a  franchise  within  the  county,  for  it  is  the  king's 
suit,  iu  which  a  non  omiUas  is  virtually  included. 

Where  by  virtue  of  a  warrant  from  a  justice  of  peace  the 
house  may  be  broken  to  apprehend  a  felon  or  other  malefactor, 
there  are  these  diversities. 

Upon  a  warrant  to  search  for  stolen  goods  the  doors  cannot 
be  broken  open;  for  tho  it  be  for  the  king,  yet  the  law  enables 
Dot  the  breaking  of  houses  iu  all  cases  for  the  king:  (vide  sta- 
tute 12  Car.  2,  cap.  19.  a  special  act  to  enable  the  search  and 
breaking  open  of  an  house  in  case  of  goods  uncustomed)  and 
therefore  the  entry  to  search  by  such  a  warrant  must  be  per 
€>stia  aperta. 

So  upon  an  excommunicato  capiendo^  tho  it  be  the  king's 
suit,  yet  doors  cannot  be  broken  to  take  him.  H.  42  Eliz.  C. 
B.  Crokcy  n.  17.  Smith  and  Smith.(k) 

If  a  justice  of  peace  issues  a  warrant  to  apprehend  a  felon, 
who  is  in  his  own  house,  and  after  notice  of  the  war- 
rant and  request  to  open  the  door  it  is  refused  or  [  IIT] 
neglected  to  be  done,  the  officer  may  break  open  the 
door  to  take  him,[20]  and  the  same  law  is,  if  it  be  but  for  sus* 
picion  of  felony.  13  E.  4.  9.  a.  5  Co.  Sep.  91.  b.  Semain^s 
case.(t) 

And  so  much  more  may  he  break  open  the  house  of  another 
person  to  take  him,  for  so  the  sheriff  may  do  upon  a  civil  pro- 
cess. 5  Co.  Rep.  93.  a.  Semain^s  case.  But  then  he  must  at 
his  peril  see  that  the  felon  be  there,  for  if  the  felon  be  not  there, 
he  is  a  trespasser  to  the  stranger  whose  house  it  is;  but  in  both 
cases  the  officer  must  first  notify  his  business  that  he  comes 
about,  and  demand  admission.   Ibidem. 

But  in  case  of  warrants  to  search  for  stolen  goods  I  think  the 
doors  of  any  person  cannot  be  broken  up. 

(k)  Cro.  EUg.  741.  (f )  Part  I.  p.  583. 

to  obey  bim,  tboii|fb  he  knows  him  not  to  be  an  officer,  and  if  he  hat  no  lawful 
warrant  the  party  grieved  may  have  his  action  of  faUe  imprisonment.  DaU,  444. 
See  HaU  t.  Rodu,  S  T,  R,  188;  Hodges  t.  Markt,  Cro.  Jae.  485;  Footer,  310; 
1  Rmooell,  SS4;  1  EaM,  P.  C.  315. 

[30]  But  only  upon  etrong  necessity  and  after  notice.  Curttf*  case,  Footer ,  135; 
9  Hawk.  ch.  14.  9  1;  Lannock  ▼.  Brown,  2  B.  ^  Aid,  592.  See  Burdett  y.  Ab- 
Utt,  14  Eaot,  163 ;  StoU  ▼.  Smith,  1  N.  Hamp,  346;  Bell  v.  Clap,  10  JoAnson,26S; 
auu  T.  Shaw,  1  Root^  134;  KeUey  t.  Wright,  I  Root,  83. 
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If  a  warrant  of  the  peace  issue  from  a  justice  of  peace,  the 
officer  or  minister  of  such  warrant  may  break  open  a  door  in 
case  of  refusal  to  open  after  demand  and  notice  of  his  business: 
ruled  by  Popham  and  Clerk  3  Jac.  Dalt,  cap,  78.  /?.  204,  205. 

Now  touchmg  the  killing  of  a  man  jtisticiari  se  noleniisj 
where  there  is  a  lawful  warrant  against  him,  much  hath  been 
said  before;  where  I  considered  the  constable's  power ;('^)  some- 
what I  shall  say  here. 

It  is  necessary  in  this  case  to  consider  the  difference  between 
an  arrest  upon  a  warrant  for  felony,  and  an  arrest  for  a  simple 
misdemeanor. 

And  also  a  difference  if  the  officer  kills  him  in  case  of  a  flight, 
or  of  a  resistance  and  an  attempt  of  a  rescue  after  arrest. 

If  there  be  a  warrant  against  Ji.  for  a  trespass  or  breach  of  the 
peace,  and  «^.  flies  and  will  not  yield  to  the  arrest,  or  being 
taken  makes  his  escape,  the  minister  kills  him,  this  is  murder. 

But  if  •^.  either  upon  the  attempt  to  arrest,  or  after  the  arrest 
assault  the  minister,  that  hath  the  warrant  to  arrest  him,  to  the 
intent  to  make  his  escape  from  him,  and  the  minister  standing 
upon  his  guard  kills  him,  this  is  no  felony,  for  being 
[  118  ]  by  law  authorized  to  arrest  him,  he  is  not  bound  to  go 
back  to  the  wall,  as  in  common  cases  ofse  defendendoj 
for  the  law  is  his  protection.  And  therefore  as  on  the  one  side 
if  wJ.  kills  him,  it  is  murder,  so  on  the  other  side  if  upon  this 
assault  by  ^,  the  minister  kills  him,  it  is  no  felony;  the  neces- 
sity excuseth  him,  if  he  cannot  otherwise  save  himself  and  per- 
form his  duty. 

And  herein  it  agrees  with  the  common  case  of  a  sherifi^s  bai- 
liff in  the  execution  of  his  warrant.   Co.  P.  C.  cap.  8.  p.  56. 

But  where  a  warrant  issueth  against  a  felon,  and  either 
before  arrest  or  after  he  flies  and  defends  himself  with  stones, 
as  the  book  of  3  E.  3.  Coron.  290.  or  with  his  bow  and 
arrows,  as  the  record  is  of  M.  22  E.  3.  Sol.  117.  coram  rege 
Eborjijn)  so  that  the  officer  must  give  over  his  pursuit,  or 
otherwise  cannot  take  him  without  killing  him,  if  he  kills  him, 

(•)  Supra,  p.  91  ^r  77.  Pari  I.  p.  489. 

(m)  This  wa«  the  caae  of  Henry  Veicy,  who  had  been  iodicted  before  the 
•heriff  in  Tumo  mo  anno  R.  R.  nono  of  divers  felonies,  whereupon  the  sheriff 
fnandavit  eommisMionem  tuam  Henrico  de  Clyderawe  Sf  aliis  ad  eapiendum  pro- 
dittum  H.  Vescy  Sf  galve  ducendum  usque  eattrum  de  Ebor*.  Veeey  woald  not 
■obmit  to  an  arrest,  but  fled,  4r  ^^^  fugiendum  shot  with  his  bow  and  arrows 
at  his  pnrnners,  but  in  the  end  was  kild  by  Clyderaw.  Clyderawe  was  after- 
wards indicted,  **qudd  felonicd  interfecit  prsdictum  H,  Fetcy,  sed  quia  com- 
pertum  est,  qubd  predictus  H.  de  Clyderawe  pripdiotum  H.  Veaey  indictatom  de 
diversis  feloniis  fugam  faciendo,  ut  felonem  domini  regis,  Tirtute  commissionis 
sue  prsedictiB  anno  R.  nono  interfeeit  and  non  felonicd;  consideratam  eat,  quod 
idem  H.  de  Clyderawe  eat  inde  quietus.*' 
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it  is  no  felony;  and  the  same  law  is  for  a  constable,  that  doth 
it  viriuie  officii^  or  upon  a  pursuit  of  Awe  and  cry. 

And  the  same  law  it  is,  if  in  truth  he  were  no  felon,  but  yet 
a  warrant  is  against  him  as  suspect  of  felony,  and  he  having 
notice  thereof  flies  and  resists,  for  the  officer  or  minister  ought 
to  pursue  his  warrant,  or  otherwise  he  is  punishable;  and  the 
party  by  his  flight  and  resistance  is  accessary  to  his  own 
death. 

But  then  there  must  be  these  cautions.  1.  He  must  be  a 
lawful  officer,  or  there  must  be  a  hue  and  cry,  or  there  must 
be  a  lawful  warrant.  2.  That  the  party  ought  to  have  notice 
of  the  reason  of  the  pursuit,  namely  because  a  warrant  is 
against  him,  for  his  flight  must  be  upon  notice  to  him  of  the 
intent  to  arrest  him  for  felony.  2  E.  4.  9.  a.  And  3. 
It  must  be  a  case  of  necessity,  and  that  not  such  a  [119  J 
necessity  as  in  the  former  case,  where  an  immediate 
assault  is  made  upon  the  minister  just  at  his  coming  to  arrest, 
or  to  rescue  himself  from  him;  but  this  is  the  necessity,  viz. 
that  he  cannot  otherwise  be  taken,  and  the  reason  is,  because 
it  is  for  the  public  good,  and  they  are  punishable,  if  they 
neglect  in  any  manner  what  they  ought  to  do,  namely  the 
minister  by  fine  and  imprisonment,  and  the  township  by  an 
amercement. 

But  tho  a  private  person  may  arrest  a  felon,  and  if  he  flies 
so  as  he  cannot  be  taken  without  he  be  kild,  it  is  excusable  in 
this  case  for  the  necessity,  22  ^ssiz.  55.  per  Thorp,  yet  it  is  at 
his  peril,  that  the  party  be  a  felon,  for  if  he  be  innocent  of 
the  felony,  the  killing,  at  least  before  the  arrest,  seems  at 
least  manslaughter  for  the  reason  above  given,  for  an  inno- 
cent person  is  not  bound  to  take  notice  of  a  private  person's 
suspicion.(*) 

If  a  justice  of  peace  have  jurisdiction  in  the  case,  (as  he 
bath  in  all  felonies  and  breaches  of  the  peace,  yea  tho  it  be 
high-treason,  so  far  forth  as  it  is  a  breach  of  the  peace)  tho  he 
errs  in  granting  of  his  warrant,  it  seems  that  the  officer  that 
executes  it  is  excusable.   14  ^T.  8. 16.  a.  per  curiam. 

Yet  in  some  cases,  as  touching  rates  for  the  poor,  tho  he 
hath  jurisdiction  in  the  matter  by  the  statute  of  43  Eiiz. 
cap.  2.  the  officer  is  punishable  for  executing  the  warrant, 
where  none  ought  to  issue,  because  it  is  a  circumscribed  par- 
ticular jurisdiction  given  him  by  act  of  parliament,  which  he 
ought  strictly  to  pursue.  71  10  Car.  B.  R.  2  Rol.  Mr.  560. 
AtMo/rand  Walker. 

When  the  officer  or  minister  hath  made  his  arrest,  he  is 

(•)  \\dt  wptay  p.  83. 
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forthwith  to  bring  the  party  to  the  gaol,  or  to  the  justice,  ac- 
cording to  the  import  of  the  warrant. 

But  if  the  time  be  unseasonable  as  in  or  near  the  night, 
whereby  he  cannot  attend  the  justice,  or  if  there  be  danger  of 
a  present  rescue,  or  if  the  party  be  sick  and  not  able  at  present 
to  be  brought,  he  may,  as  the  case  shall  require,  secure  him  in 
the  stocks,  or  in  case  the  quality  of  the  person  or  the 
[  120  ]  indisposition  so  require,  secure  him  in  a  house  till  the 
next  day,  or  such  time  as  it  may  be  reasonable  to 
bring  hira.[2l]  2  ^.  4.  9  4-  lO.(t) 

When  he  hath  brought  him  to  the  justice,  yet  he  is  in  law 
still  in  his  custody,  till  either  the  justice  discharge  or  bail  him, 
or  till  he  be  actually  committed  to  the  gaol  by  warrant  of  the 
justice.     10  H,  4.  7.  a.     Escape  8. 

And  thus  far  concerning  arrests  by  warrant  or  precept 


CHAPTER  XIV. 

CONCERNING  THE  OFFICE  OF  A  JUSTICE,  WHEN  A  PERSON 
CHARGED  OR  SUSPECTED  OF  A  FELONY  IS  BROUGHT  BEFORE 
HIM. 

When  a  party  thus  arrested  for  felony  is  brought  to  the  justice 
of  peace,  he  must  either  discharge,  or  commit,  or  bail  him.[l] 

But  preparatory  to  these  acts  there  are  some  things,  that  are 
required  of  him  before  he  do  either. 

(t)  Vii2e  ttijpra,  ^  95,  96. 


[21]  The  party  arrafted  should  not  be  treated  with  hanhnees  beyond  what  ia 
necoMary  for  his  safe  custody ;  and  therefore  it  has  been  held  thai  a  eonstaye 
has  no  right  to  handcuff  a  prisoner,  whom  he  has  apprehended  on  suspicion  of 
felony,  unless  he  have  attempted  to  escape  or  it  be  necessary  to  preTent  him  from 
escaping.    Wright  ▼.  Cetirt,  4  B.  ^  O.  596;  S.C.S  D.Sf  R.  633. 

The  United  States  Judiciary  Act.  iS^tt.  1.  Chap.  20, 1789,  provides  in  9eet. 
'hat  for  any  crime  or  offence  against  the  United  States  the  offender  may  by 
any  justice  or  judge  of  the  United  States  or  any  justice  of  the  peace  or  other  ma- 
gistrate  of  any  of  the  United  States  where  be  may  be  found,  agreeably  to  Uie 
usual  mode  of  process  against  offenders  in  such  State  and  at  the  expense  of  the 
United  States,  be  arrested  and  imprisoned  or  bailed  as  the  case  may  be  for  trial 
beibre  such  court  of  the  United  States  as  by  this  act  has  coguuanoe  of  the 
offence — and  copies  of  the  process  shall  be  returned  as  speedily  as  may  be  into 
the  clerk*s  office  of  such  court  together  with  the  recognizances  of  the  witnesses 
for  their  appearance  to  testify  in  the  case,  which  recognizances  the  magistrate 
before  whom  the  examination  shall  be,  may  require  on  pain  of  imprisonment 
And  if  such  commitment  of  the  offender  or  the  witnesses  shall  be  in  a  district 


[1]  Th< 
83,  That  1 
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1.  By  the  statute  of  1  ^  2  P.  4-  Af.  cap.  13.  and  2fyZ  P.fy 
M.  cap.  10.[3]  he  is  to  take  the  informations  upon  oath  of 
the  prosecutor  and  witnesses[3]  and  put  them  into  writing ;  and 
he  is  likewise  to  take  the  examination  of  the  person  accused^ 
but  this  is  to  be  without  oath  and  put  into  writing.[4] 


other  than  that  id  which  the  offence  is  to  be  tried,  it  shall  he  the  daty  of  th« 
judge  of  that  district  where  the  delinquent  is  imprisoned,  seasonably  to  issue  and 
of  the  marshal  of  the  same  district  to  execute  a  warrant  for  the  removal  of  the 
offender  and  the  witnesses  or  either  of  them  as  the  case  may  be  to  the  district  in 
which  the  trial  is  to  he  had. 

[3]  These  two  sUtutes  of  Philip  and  Mary  are  repealed  by  7  Geo,  IV.  eh.  64t 
which  enacts  **that  two  justices  of  the  peace,  before  they  shall  admit  to  bail  and 
the  justice  or  justices,  before  he  or  they  shall  commit  to  prison  any  person  arrested 
for  felony  or  on  mepicwn  of  felony^  shall  take  the  examination  of  such  person  and 
the  information  upon  oath  of  those  who  shall  know  the  facts  and  circumstancet 
of  the  case  and  shall  put  the  same,  or  so  much  thereof  as  shall  be  material  into 
writing ;  and  every  such  justice  shall  have  authority  to  bind  by  recognizance  all 
such  persons  as  know  or  declare  any  thing  material  touching  any  such  felony  or 
suspicion  of  felony  to  appear  at  the  next  court  of  Oyer  and  Terminer  or  Gaol^eli- 
▼ery  or  superior  Criminal  Court  of  a  county  palatine  or  Great  Sessions  or  Sessiana 
of  the  Peace,  at  which  the  trial  thereof  is  intended  to  be,  then  and  there  to  prose- 
cute or  give  evidence  against  the  accused;  and  such  justices  and  justice  respec- 
tively, shall  subscribe  all  such  examinations,  informations,  bailments  and  recogni> 
tanoes,  and  deliver  or  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
•oort  in  which  the  trial  is  to  be,  before  or  at  the  opening  of  the  court**  And  by 
sect  3.  the  same  provisions  are  made  with  regard  to  persons  taken  on  a  charge  of 
mudomtanor  or  9uepieion  thereof 

[3]  Before  committing  a  primd  facie  case  must  be  made  out  by  witnesses  enti- 
tled to  a  reasonable  degree  of  credit  Cox  t.  Coleridge,  I  B.  A  C.  43—50 ;  3  D. 
Sc  R.  86,  8.  C;  R.  v.  Kiddy,  A  D.  je  R.  734;  1  Leaeh,  202—309 ;  ikfor^n  t. 
kurkee,  2  T.  JR.  225—231 ;  ex  parte  Burford,  3  Craneh,  448;  Commth.  v.  Ward, 
4  Mao;  497;  (see  State  v.  KeUey,  2  Bailey,  290,  per  Earle,  J.)  May  be  by  one 
magistrate  upon  affidavit  made  before  another,  exp,  Bolknan,  4  Cran^A,  129. 
PftSiable  canse  to  commit  may  be  established  by  evidence  which  would  not  be 
admissible  on  Uial  in  chief,  1  Burr'i  Trial,  80 ;  U.  S.  t.  Ji^tu,  4  Doll,  412;  see 
9  Bum,  464. 

Upon  the  question  of  the  proprletr  of  a  committing  magistrate  receiving  ia 
evidence  an  ex  parte  affidavit,  C.  J.  Marshal  says :  **  That  a  magistrate  may 
eommit  upon  affidavits,  has  been  decided  in  the  Supreme  Court  of  the  United 
Aatee,  though  not  without  hesitation.  The  presence  of  the  witness  to  be  exam* 
ined  by  the  committing  justice,  conA'onted  with  the  accused,  is  certainly  to  he 
desired  and  ought  to  be  obtained,  unless  considerable  inconvenience  and  difficulty 
exisC  in  procuring  his  attendance.  An  ex  parte  affidavit,  shaped  perhaps  by  the 
pereon  pressing  the  prosecution,  will  always  be  viewed  with  some  suspicion  and 
acted  upon  with  some  caution;  but  the  dourt  thought  it  would  be  going  too  far 
to  reject  it  altogether.  If  it  was  obvious  that  the  attendance  of  the  witness  was 
easily  attainable,  but  that  he  was  intentionally  kept  out  of  the  way,  the  question 
might  be  otherwise  decided.**    Burr*»  Trial,  97. 

[4]  Here  you  may  see  (if  I  be  not  deceived)  when  the  examination  of  a  ftlon 
began  first  to  be  warranted  amongst  us.  For  at  the  common  law,  nemo  tenebaiur 
pndere  t«t/i#ii«i,and  then  his  fault  was  not  to  be  wrung  out  of  himself,  but  rather 
to  be  discovered  by  other  means  and  men.    Lombard  Eiren,  h.  2.  eh.  7. 

The  Conatiiution  of  the  United  Statee  provides  "  that  no  person  shall  be  oom. 
pelWd  in  any  criminal  case  to  be  witness  against  himself;**  and  most  of  the  State 
CoQstitotiooa  oontain  a  similar  provision. 
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And  these  examinations  and  informations  he  is  afierwards  to 
deliver  into  the  general  sessions  of  the  peace  or  to  the  gaol- 
delivery,  as  the  case  shall  require ;  and  because  it  may  be  un- 
seasonable to  take  these  informations  or  examinations  presently, 
or  possibly  it  may  take  longer  time,  the  prisoner  may  be  con- 
tinued in  the  custody  of  the  officer,  or  may  be  detained  in  the 
justice's  house,  or  committed  to  some  near  safe  place  of  custody, 
till  the  examinations  can  be  taken.[5] 

But  this  must  be  dispatched  in  some  convenient  time, 
[  121  ]  and  therefore,  P.  43  Eliz.  C.  B.  Scavage  and  Taie- 
ham^{a)  in  an  action  of  false  imprisonment  brought  by 
a  person  brought  before  the  mayor  of  Pomfret^  a  justice  of 
peace,  upon  suspicion  of  felony,  the  defendant  could  not  upon 
the  account  of  examination  justify  the  detaining  him  in  the  jus- 
tice's house  nineteen  days;  but  it  was  held,  that  he  might  detain 
him  three  days  upon  that  account.[6] 

2.  It  is  fit  to  take  a  recognizance  from  the  prosecutor  to  ap- 
pear and  prefer  a  bill  of  indictment,  and  also  of  the  witnesses[7] 
to  appear  and  give  evidence  at  the  next  sessions  oi  the  peace 
or  gaol-delivery,  as  the  case  shall  require,  if  he  shall  find  cause 
to  commit  or  bail  the  prisoner;  otherwise  it  is,  if  he  shall  dis- 
charge him. 

These  things  being  thus  premised,  as  I  said,  the  prisoner  is 
either  to  be  discharged,  or  committed,  or  bailed. 

I.  Touching  the  discharge  of  a  prisoner.  If  a  prisoner  be 
brought  before  a  justice  of  peace  expresly  charged  with  felony 

(a)  Cro.  Elix.  829.    Vid$  Part  I.  p.  586. 


[51  A  prisoner  when  examined  before  a  jastice  on  a  charge  of  felony  is  not 
entitled  at  of  right  to  have  a  person  skilled  in  the  law  or  any  other  heard  as  an 
advocate  in  his  behalf,  it  being  a  preliminary  investigation  only  and  not  conclo- 
■ive  on  him;  and  the  recent  act  of  6  &  7  Will  IV.  ch,  114,  allowing  a  prisoner 
counsel,  does  not  alter  the  law  in  this  respect  It  is  allowed  froqoently  as  matter 
of  courtesy.  R.  v.  Broum^  Z  B,  Sf  A,  432;  Cox  v.  CoUndgt,  U  D.  if  R.  86;  8  B. 
4r  C.  37;  Daubney  v.  Cooper^  10  B,  Sf  C.237;  and  see  JR.  v.  Staffordshire^  1  CkiL 
918;  CoUier  v.  Hickg^  2  B.  4r  ^^'  663.  The  whole  proceedings  of  the  examina- 
tion should  be  in  the  presence  and  bearing  of  the  accosed.  1  LcacA,  202.  309. 
500 ;  R.  V.  Paine,  1  Ld,  Raym.  729 ;  R.  v.  Commine,  4  D.  Sf  R.  M.  C.  42. 

The  Constitution  of  the  United  States  provides,  that  in  all  criminal  proeecutioos 
the  accused  shall  have  the  assistance  of  counsel  for  his  defence. 

[6]  Hutehineon  v.  Loundee,  4  B.  ^  Ad.  118;  l^iU  v.  WalU,  7  East,  533.  Rea. 
■onable  time  a  question  for  jury.  Cave  v.  Mountain,  1  Scott  N,R,ld2;  i  M.Sf  Gr. 
975.  8.  C;  Davie  v.  Capper,  10  B,  Jt  Creee.  32;  Edwarde  v.  Ferrie,  1  C,  A  P. 
542;  Kendal  v.  Roe,  12  How.  St,  Tr.  1376.  Stands  on  different  footing  fix>m 
commitment  for  trial,  per  Lord  Eldon,  3  Dow.  183 — 4 ;  see  Burr^e  Trials  p.  165. 

[7]  See  ante  chap,  7.  p,  52,  tn  notie. 
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by  the  oath  of  a  party,  the  justice  cannot  discharge  him,  but 
must  bail  or  commit  him. 

If  he  be  charged  with  suspicion  only  of  felony,  yet  if  there  be 
no  felony  at  all  proved  to  be  committed,  or  if  the  fact  charged 
as  a  felony  be  in  truth  no  felony  in  point  of  law,  the  justice  of 
peace  may  discharge  him,  as  if  a  man  be  charged  with  felony 
for  stealing  of  a  parcel  of  the  freehold,  or  for  carrying  away 
what  was  delivered  to  him,  and  such  like,  for  which  tho  there 
may  be  cause  to  bind  him  over  as  for  a  trespass,  the  justice  may 
discharge  him  as  to  felony,  because  it  is  not  felony,  Kelw.f.  34. 
44  nSsaiz,  12.  Poulion  dePace  146.  b.  But  if  a  man  be  kild  by 
another,  tho  it  he  per  infortunium  or  se  defendtndoy  (which  is 
not  properly  felony,}  or  in  making  an  assault  upon  a  minister 
of  justice  in  execution  of  his  office,  (which  is  not  at  all  felo- 
ny,) yet  the  justice  ought  not  to  discharge  him,  for  he  must 
undergo  his  trial  for  it ;  and  therefore  he  must  be  conunitted,  or 
at  least  bailed. 

II.  As  touching  commitment  or  imprisonment  of  a 
party  brought  before  a  justice  for  felony,  or  suspicion  [  122  ] 
thereof,  these  things  are  to  be  observed : 

1.  The  commitment  must  be  by  writing  under  the  seal  of  the 
justice.[8] 

And  therefore  altho  a  justice  may  by  word  of  mouth  arrest  a 
person  for  a  breach  of  the  peace  done  in  his  presence,  yet  in 
that  case  the  commitment  of  him  ought  to  be  a  mittimus  under 
seal ;  thus  it  was  resolved  in  Sand/ord^s  case,(*)  P.  23  Car,  1. 
B.  S.  but  agreed  he  may  detain  him  in  his  custody,  till  a  war- 
rant can  be-  made.[9] 

And  herein  the  power  of  a  justice  differs  from  the  power  of  a 
court  ;[10]  for  the  court  of  king's  bench  may  commit  by  order, 
and  so  may  the  court  of  sessions  of  the  peace,  because  there  is 
or  ought  to  be  a  record  of  the  commitment. 

Nay  in  chancery,  if  an  order  be  made  for  commitment  of  a 
person,  till  he  enter  into  bond,  4*c.  the  warden  of  the  Fleet  may 
justify  the  imprisonment  by  virtue  of  that  order.  T.  39.  Eliz. 
B.  R.  2  Sol.  Mr.  p.  599.    Taylor  and  Beat. 

2.  The  mittimus  ought  to  have  these  circumstances.     1.  It 

(•)  Part  L  J).  612. 


[8]  SomervU  t.  HutU,  3  Har.  Sf  McHii.  113;  fi^e  t.  Catuidl,  CKarU.  280; 
toiUrm  StaU  ▼.  Vaugkan^  Harper^  313. 
[9]  Hutekifuan  t.  Lowndet,  4  B.  Sf  Ad.  llS;  StUl  t.  WaUt,  7  Eagt,  533. 

[10]  Tbe  Circait  Court  sitting  at  a  court  haa  authority  to  commit  a  peraon 
charged  with  an  offence  against  the  United  States  although  a  grand  jury  is  io 
•eanoo  bofiiro  whom  a  hUl  may  be  presejited.  1  Burr's  Dnal,  79,  80* 
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must  contain  the  certainty  of  the  cause,[ll]  and  therefore  if  it 
be  for  felony,  it  ought  not  to  be  generally  pro  fehniUf  but  it 
must  contain  the  especial  nature  of  the  felony  briefly,  as  for 
felony  for  the  death  of  J,  S.  or  for  burglary  in  breaking  the 
house  of  J.  S.  4*c.  and  the  reason  is,  because  it  may  appear  to 
the  judges  of  the  king's  bench  upon  an  habeas  corpus^  whether 
it  be  felony  or  not:(t)  and  likewise  by  the  statute  of  3  H.  7. 
tap.  3.  the  sheriff  is  to  make  a  calendar  of  the  prisoners  in  his 
gaol,  and  deliver  it  to  the  justice  of  gaol-delivery  signifying  the 
prisoners  and  their  causes:  vide  2  Co.  Instil.  52  4*  591.  2.  It 
IS  fit  to  mention  the  name  of  the  justice,  and  his  authority  in  the 
beginning  of  the  mittimus,  tho  this  is  not  always  necessary,  for 
the  seal  and  subscription  of  the  justice  to  the  mittimus  is  suffi- 
cient warrant  to  the  gaoler:[12]  vide  supra{^*)  4*  Dalt.  355  4* 
383.  for  it  may  be  supplied  by  averment,  that  it  was  done  by 

the  justice.     3.  It  must  have  a  certain  date  of  the  year 
[123]  and  day.[I3](*)    4.   It  should  have  an  apt  conclu- 

8ion,[14]  namely  to  detain  him  till  he  be  thence  de- 
livered by  due  course  of  law.  2  Co.  Instil,  ubi  supra.(^^) 

But  altho  it  be  true,  that  these  things  are  regular  and  fit, 
namely  the  cause,  the  justice  committing,  the  date,  the  apt  con- 
clusion, yet  I  am  far  from  thinking  the  warrant  void,  that  hath 
not  all  these  circumstauces.[I5] 

(f)  Vide  9upra,  p.  III.  (••)  Part  I.  p.  577. 

(•)  Supra, p.  III.  (ft)  Vide  Fart  I. p.  584. 

[11]  Oroenf>eW$ caae,  1  Ld.  Raym.  213;  R.  v.  Kendal,  ib.  67;  Addit^e  caw,  Cra. 
Jae.  219;  R,  v.  Deepard,  7  T.  R.  736;  R.  v.  Judd,  2  T.  R,  25;  R.  v.  Croker, 
H  ChU.  Rep,  138 ;  R,  v.  Lowden,  7  Dotol  538 ;  R.  ▼.  BartleU,  12  L.  J.  Rep,  {N.  S.) 
M.  C.  127;  2  Dowl.  (iV.  8.)  S.  C.;  Cropper  v.  Morton,  S  D.  Sf  Ry.  166.  Bat  not 
eoDttrued  u  strictly  m  commitaient  in  execution.  H.  ▼.  GourUiy,  7  B,  Sf  Creo. 
669  ;  R.  V.  Marke,  3  Ea9t  Repo.  157 ;  Cold.  295.  Commitment  tor  hirh  treuon 
without  exprevsing  species  of  good.  Harveu  of  Coomb*$  case,  10  mod.  334; 
JR.  T.  Wyndkam,  I  Stra.  3;  Com.  t.  Ward,  4  Maoo.  497;  ex  parte  Burford, 
3  (branch,  448. 

[12]  Ken.  R.  122;  Mkyhew  ▼.  Loeke,  2  Maroh.  Rep.  377. 

[13]  In  re  Fletcher,  13  L.  J.  {N.  S.)  M.  C.  16.    See  Newman  ▼.  HardmUU, 
Nev,  4r  Fer.  368.    A  misUke  in  date  might  be  fatal.  Exp.  McGoe,  6  Mad.  Rep 
906;  SalVo  case,  13  Veoey,  361. 

[14]  R.  V.  Naoh,  2  Bla.  Repo.  806;  Carth.  152;  exp.  Otg,  3  M.  Sf  Sel  203 
Groome  v.  Forrester,  5  M.  Sf  Sel  314. 

[15]  Davie  7.  Capper,  10  B.  Sc  Cres.  37;  Mor^n  v.  Brown,  4  Ad,  Sf  El.  516 
Skingley  v.  Surridge,  11  M.  ^  W.  503;  R.  v.  Ntarko,  3  Eaet,  157;  R,  v.  Tkylor, 
1  D.SfR.  622;  see  exp,  Addia  1  B.  ^  C.  90.  Held  not  to  be  indispensable  that 
it  should  set  forth  that  the  charge  was  on  oath.  Com.  v.  Murray,  2  Virg.  Cuo. 
504.  Sufficient  if  it  appear  on  the  face  of  it  that  authority  is  given  to  detain  the 
prisoner  on  some  charge  of  a  criminal  nature  though  not  set  forth  with  technical 
accuracy.   2  Bailey,  2U0. 

A  commitment  need  not  be  drawn  with  the  same  preciaioo  af  an  indictment* 
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And  therefore  the  justification  in  false  imprisonment  against 
the  gaoler  may  be  good  by  virtue  of  such  a  warrant;  and  it 
seems  to  me,  (contrary  to  the  opinion  of  my  lord  Coke^  ubi 
suproy)  that  if  an  escape  be  suffered  willingly  by  the  gaoler 
upon  such  a  general  warrant,  it  will  be  felony  in  him:  vide 
gusB  svprOf  cap.  54.  Part  I.  p,  609.  De  /range ntibus  pri- 
sonam.\c) 

And  therefore  if  the  conclusion  of  the  mittimus  be  to  detain 
him  till  furt^ier  order  by  the  justice,  it  is  true  it  is  an  unapt  con- 
clusion, and  therefore  binds  not  up  the  hands  of  the  justices,  to 
whom  it  may  belong,  to  bail  or  deliver  him,  as  the  case  shall 
require;  but  the  commitment  is  notwithstanding  good,  if  there 
be  auy  tolerable  certainty  in  the  body  of  the  warrant  for  what 
it  is,  as  for  felony  generally,  tho  the  particular  is  best  to  be  ez- 


3.  Regularly  the  commitment  is  to  be  to  the  common  gaol  of 
the  county,  or  if  the  offense  be  committed  and  the  party  taken 
within  a  franchise  that  hath  a  gaol,  (as  the  Gatehouse  at  fFest* 
minster,)  then  to  the  gaol  of  the  franchise,  by  the  statute  of 
5  H.  4.  cap.  10. 

Only  sometimes  it  hath  been  used  by  the  justices  of  peace  to 
send  such  prisoners,  which  are  bailable  and  have  not  their  bail 
ready,  to  some  private  prison,  as  the  New  Prison  in  Middlesex 
for  some  short  time,  till  they  can  procure  their  bail:  but  this 
hath  always  been  disliked  by  the  justices  of  the  king's  bench 
and  gaol-delivery  as  inconvenient,  and  not  agreeable  to  the 
law.(^) 

4.  If  the  prisoner  be  bailable,  yet  the  justice  is  not  bound  to 
demand  bail,  but  the  prisoner  is  bound  to  tender  it,  otherwise 
the  justice  may  commit  him;[16]  quad  vide  14  H.  7. 

10.  a.  per  Fineux^  accordingly  adj.udged  T.  40  Eliz,  [  124  ] 
C  B.  boilings  case;  and  so  of  a  sheriff,  that  hath  taken 
a  man  by  capias,  where  he  is  bailable. 

Thus  far  touching  commitment  of  an  offender. 

But  in  some  cases  the  offender  is  neither  discharged  nor  com- 
mitted, but  bailed,  and  that  comes  next  to  be  considered. 

But  because  the  business  of  bail  is  large  and  various,  I  shall 
refer  that  to  the  next  chapter. 

(e)  See  alio  Part  I.  p.  595. 

(<£)  See  the  cue  of  Kendal  and  Roe,  State  TV.  Vol.  IV.  p.  862.  Sf  supra.  Part  L 
p.  585.  in  nMi$. 

JL  V.  JZcmmifil,  2  Leach  C.  C.  583;  1  Ea$t  P.  C.  420;  5  T.  R.  169;  Nolan,  205. 
Need  not  allege  the  offence  to  be  feloniouely  done.  R,  ▼.  Judd,  1  Leach  C,  C. 
484;  2  T.  R.  255.  When  onder  a  sUtate  mast  follow  the  aUtute.  R.  v.  WaU^ 
1  JUeoek  Sf  Napier,  178. 

[16]  3  Hawkins,  90. 
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CHAPTER  XV. 

CONCEBNING  BAIL   AND   MAINFBISE. 

Touching  bailing  of  felons,  fyc.  there  will  be  these  things  in- 
quirable.  1.  What  it  is,  and  the  nature  and  kinds  of  it.  2.  In 
what  cases  it  may  be,  and  in  what  not    3.  By  whom.(a) 

4.  In  what  manner  it  is  to  be  done,  by  writ  or  without  writ.(6) 

5.  The  penalty  of  erring  therein.(c) 
Touching  the  Jirsty  namely  the  nature  of  bail. 

Bail  and  mainprise  are  used  promiscuously  oftentimes  for  the 
same  thing,  and  indeed  the  words  import  much  the  same  thing, 
for  the  former  is  tradiius  J.  S,  and  the  other  is  manucapius 
per  J.  S. 

But  yet  in  a  proper  and  legal  sense  they  differ.  1.  Always 
mainprise  is  a  recognizance  in  the  sum  certain,  but  bail  is  not 
always  so.  2.  He,  that  is  delivered  per  manucapiionem  only, 
is  out  of  custody;  but  he  that  is  bailed,  is  in  supposition  of  law 
still  in  custody,  and  the  parties  that  take  him  to  bail  are  in  law 
his  keepers,  and  may  re-seize  him  to  bring  him  tn;[l]  and 
therefore  if  a  man  be  let  to  mainprise,  suppose  in  the  king's 
bench,  an  appeal  or  other  suit  cannot  be  brought  against  him 
as  in  custodid  marescalliy  but  if  he  be  Jet  to  bail,  he  is  in  sup- 
position of  law  still  in  custodid  marescaliiy  33  E.  3.  Mainprise 
12.  36  E.  3.  Ibidem  13.  32  H.  6. 4.  a.  Protection  13. 
[  125  ]  and  accordingly  the  books  of  21  H.  7.  20.  A.  per  Fi- 
neux,  and  9  E.  4.  2.  a.  that  seem  to  differ,  are  to  be 
understood.  3.  Tho  sometimes  the  recognizances  themselves 
both  in  bail  and  mainprise  are  in  sums  certain,  as  shall  be  shewn, 
yet  the  entry  on  record  in  the  one  case  is  deliberatur  per  ma- 
nucaptionemy  and  in  the  other  case  traditur  in  baliium. 

But  now  for  the  kinds  of  bail  properly  so  called,  it  is  of  these 
kinds.    • 

1.  Sometimes  it  is  in  no  sum  certain  at  all,  but  traditur  in 
baliium  to  J.  S.  and  this  is  the  usual  form  in  all  bails  in  civil 
actions  in  the  king's  bench ;  and  antiently  it  was  so  also  in  cri- 
minal cases,  tho  now,  as  shall  be  shewn,  it  differs. 

(a)  Infra,  cap,  16.  ^  $ubfine  cap,  17.  (c)  Infra,  wubjine  hujut  eapUi$, 

(6)  Infra,  cap,  17. 

J  At  anytime  (m  on  a  Sunday)  or  at  any  place ;  and  in  surrendering  the  prin- 
they  may  command  the  co-operation  of  the  eheriff  and  any  of  his  officen. 
Anon,  6  Mod,  231,  RoL  Rep.  99;  tee  m parte  Lvne^  3  Stark,  132;  Horn  ▼.  SwUh 
ford,  IDowLN.P.C.fiO. 
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And  of  this  kind  was  the  ancient  form  of  that  bail,  which  was 
corpus  pro  corpore,  which  now  is  rarely  used  in  that  form,  and 
the  reason  why  that  is  disused  is,  because  there  was  antiehtly 
a  loose  opinion,  that  he,  who  was  bail  in  this  manner  for  a  felon, 
was  to  be  hanged,  if  he  brought  not  in  the  principal  to  keep  his 
day,  33  E.  3.  Mainprise  12.  but  the  truth  is,  all  his  punishment 
is  to  be  fined  for  his  default.[2]  Crompi.  Justice./.  157.  a. 
11  H.  6.  31.  6. 

And  so  in  civil  actions,  where  Xhis  kind  of  bail  is  sometimes 
in  use,  as  appears  27  H.  8.  II  4*  12-  21  H.  7.  20.  b.  the  bail  is 
amerced,  if  he  have  not  the  principal  at  the  day. 

2.  Sometimes  the  bail  is  only  a  recognizance  in  a  sum  certain 
for  the  appearance  of  a  felon,  and  this  is  usual,  viz.  the  princi- 
pal in  double  the  sum;  as  for  instance  in  40/.  or  more, the  sure- 
ties each  of  them  in  20/.  a-piece  ad  comparcndum  fy  sfandum 
redo  in  curid  de  latrocinio  prssdicto  secundum  legem^  fye. 
DalL  cap.  llA.p.  305. 

The  sureties  ought  to  be  at  least  two  men  of  ability,[3]  and 
their  number  and  sufficiency  and  the  sum  of  the  recognizance 
is  much  in  the  discretion  of  him  that  is  to  take  it,  and  therefpre 
he  may  examine  them  upon  oath;[4]  but  how  these  are  punish- 
able that  take  insufficient  bail,  shall  be  said  hereafter.[5] 


[3]  R.  ▼.  DaUvm^  2  Sira.  911. 

[3]  Now  it  M  an  in?ariable  rule  to  require  four  bail  in  caiea  of  felonj.  ft.  ▼• 
SOmw,  6  I>.  4r  ft.  154. 

[4]  Beaiiett  ▼.  WafMii,  3  JT.  ^r  Stlw.  I ;  ft.  ▼.  Shaw,  6  D.  if  ft.  154. 

jSvery  hootekeeper  poncMed  of  aufficient  property  to  answer  the  required 
feapoQsibilitj  may  be  bail  The  defendant's  attorney  may  be  bail  fo^bim.  ft.  ¥• 
B9W€9^  Dmig.  466.  ii. 

Not  a  person  oonWcted  of  an  infamous  crime,  m  perjury,  ft.  t.  Edwards^ 
4  r.  A  440. 

Nor  a  married  woman.    8tyU%^  369  ;  2  Hawk,  eA.  15. 

In  general  no  notice  of  bail  is  requisite,  but  justices  may  if  they  think  fit 
(and  in  strong  cases  it  is  usually  done)  order  that  a  reasonable  notice  of  bail, 
usually  twenty-four  or  forty^igbt  hours  according  to  circumstances,  shall  be 
giTen  to  the  prosecutor.    1  adrn^  326. 

When  neither  the  husband  of  a  feme  covert  nor  her  next  of  kin  can  be  dis- 
eorered,  senrioe  ofm  rule  nisi  for  bailiiur  a  defendant  on  a  charge  of  manslaughter 
may  be  made  on  the  coroner,    ft.  ▼.  VnlliaiM^  8  DouA.  P,  C.  301. 

The  principle  which  should  guide  justices  in  admitting  an  accused  party  to 
bail  or  committing  him  for  trial  should  always  be  the  probability  qf  hit  ao- 
fearing  to  take  hit  trial  and  not  his  supposed  guilt  or  innocence.  K,  v.  Searje^ 
9  Dowl.  553. 

The  enormity  of  his  offence;  the  rank  and  station  of  the  accused;  the  pre- 
somptioa  of  his  guilt  or  innocence;  the  severity  of  the  punishment  for  the 
crime  charged  to  have  been  committed,  may  all  be  taken  into  consideration  in 
estimating  this  probability^  but  do  not  individually  or  collectively  constitute  the 
legal  grounds  on  which  justices  should  take  or  refuse  bail.    1  Bum,  3122. 

[5]  And  if  a  person  who  has  power  to  take  bail  be  so  far  imposed  upon  as  to 
mdSu  a  prisoner  to  be  bailed  by  insufficient  persons,  it  is  said,  th|^  either  he  or 
VOL.  II. — 9    . 
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The  sureties  ad  standumjuri  doth  import  also,  that  he  shall 
plead  to  the  felony;  and  therefore  before  the  statute  of  Marl- 
bridgty  cap.  28.(6)  if  the  felon  had  stood  upon  his  privUegium 
cUricale  and  would  not  answer  the  felony,  bis  bail  had  been 
amerced,  which  is  remedied  by  that  statute. 

3.  The  third  sort  of  bail  is  that,  which  is  indeed  the  true  and 
regular  bail,  which  is  not  only  a  recognizance  in  a  sum  certain, 
but  also  a  taking  to  bail,. the  true  form  whereof  is  contained  in 
Lambert^s  Justictj  Lib.  I.  cap.  23.  p.  264.  Memorand'  quod 
die,  anno,  &c.  coram,  &c  renerunt  ^.  &.  B.  &  ceperunt  in  bal- 
lium  J.  S.  captum  &  detentnm  pro  suspicione  cujusdam  feloniae 
usque  proximam  generalem  gaolse  deliberationem  in  comitatu 
praedicto  tenend',&  assumpserunt,  viz.  quilibet  eorum  sub  poena 
20/.  de  bonis  &  catallis,  terris  &  tenementis  eorum  &  cujuslibet 
eorum  ad  opus  dicli  domini  regis  levand',  si  prsedictus  J.  S.  ad 
eandem  proximam  gaols  deliberationem  non  personalit&r  com- 
parebit  coram  justiciariis  dicti  domini  regis  ad  dictam  gaolam 
deliberand'  assignatis  ad  respondendum  dicto  domino  regi  tunc 
&  ibidem  super  prsemissis,  or  super  iis,  quae  ad  tunc  &  ibidem 
ipsi  objicientur,  or  rather  according  to  the  antient  form  ad 
standum  recto  de  latrocinio  prsedicto  secundt!km  legem  &  con- 
suetudinem  regni  ^nglim.  Dat.  sub  sigillis  nostris,  die,  anno, 
&c.     Vide  F.  N.  B.  250.  Crompt.  157.  b. 

But  the  seal  need  not  be,  for  he  is  a  judge  of  record,  only  his 
hand  simply  subscribed,  or  subscribed  capi.  fy  cognitus  die  fy 
anno  supradicfo  coram  Math.  Hale. 

This  is  the  form  of  a  bail,  where  the  principal  is  either  an 
infant  or  in  prison,  and  so  absent ;  and  thereupon  a  warrant 
issues  under  the  hand  and  seal  of  him  that  takes  the  bail  for  bid 
enlargement,  called  a  liberate. 

But  if  he  be  bailed  by  a  justice  of  peace  before  commitment, 
or  if  committed  and  brought  into  the  court  of  king's  bench  or 
sessions  to  be  bailed,  then  the  party  himself  is  also  bound  ;[6] 

(b)  2  Co.  hutit.  p.  ISO. 

way  other  perton  who  hath  power  to  hail  him,  maj  require  the  part/  to  find 
better  aureties  and  to  enter  into  a  new  recognizance  with  them,  and  maj  cooinnit 
bim  on  his  refuaal,  for  that  insufficient  aureiiet  are  aa  no  aciretiea.  3  ifaav- 
ftlfif ,  88. 

Afler  the  defendant  has  been  admitted  to  bail  the  court  will  not  on  affidavit  of 
aggravating  facts  order  the  bail  to  be  increased.   R.  t.  Satttr^  2  CkU.  Reft,  109. 

[6]  The  recognizance  need  not  be  signed  bj  any  of  the  parties  bound  in  the 
eonditioB.  2  Hatck.  c&.  J5,  §  63;  Com.  t.  Afason,  3  Martk.  {Kentucky)  456^  If  the 
recognizance  be  intended  specifically  for  a  certain  crime  it  should  be  so  stated, 
if  stated  generally  it  will  hold  him  to  answer  any  crime  of  which  be  may  be  ao- 
onsed.  R.  t.  Ridpath,  10  Mod.  153.  Where  by  the  surelies  alone  held  valid.  16- 
mr  V.  StaU,  IBlackf.  336.  Most  be  signed  in  New  York  by  statute*  2R.S.  746; 
■ee  10  WenJ^AU. 
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and  sometimes  the  recognizance  is  simple  with  a  condition  added 
for  his  appearance,  and  sometimes  the  conditioft  is  containd  in 
the  body  of  the  recognizance,  ut  supra:  Only  it  is  to  be  remem- 
bred,  that  when  any  person  is  bailed  for  any  fnisde- 
meanor  either  upon  the  return  of  an  habeas  corpus  or  [  127] 
otherwise,  the  return  or  record  ought  to  be  first  filed, 
and  a  commit iitur  marescailo  entred,  and  then  bail  taken ;  for 
all  persons,  that  are  bsffled  in  the  king's  bench,  are  de  factOy  or 
in  supposition  of  law  first  supposed  to  be  in  custodid  mares- 
colli. 

The  adtrantage  of  this  kind  of  bail  is  this,  that  it  is  not  only 
a  recognizance  in  a  sum  certain,  but  also  a  real  bail,  and  they 
are  his  keepers,  and  may  be  punished  by  fine  beyond  the  sum 
mentiond  in  the  recognizance,  if  there  be  cause,  and  may  re- 
seize  the  prisoner,  if  they  doubt  his  escape,  and  bring  him 
before  the  justice  or  court,  and  he  shall  be  committed,  and  so 
the  bail  be  discharged  of  his  recognizance.[7]  36  E.  3.  Main'- 
prise  13.  32  E.  3.  Mainprise  23.  Crompi.  JusiicCff,  157.  a, 

TQjuching  the  second^  in  what  cases  a  person  is  bailable  ;[8] 

[7]  The  bail  are  not  entitled  to  have  their  recognizance  discharged  without 
paying  the  covU  incurred.  R.  t.  Lyon,  3  Burr.  1461;  R.  v.  Finmore^  Q  T.  R,  409; 
JL  V.  TVmer,  15  JEmI,  570*  On  a  verdict  of  acquittal  the  defendant*!  recoguizanoe 
in  considered  ipm  facto  void  and  his  bail  discharged  without  further  entry.  MiU$ 
▼.  JfeCoy,  4  Ceiven,  410;  see  Keefkaver  v.  Com,  3  Penn.  240. 

It  ie  e«ential  to  the  breach  of  a  recognizance  for  the  prisoner*s  appearance  thai 
he  shoold  be  aoleninly  called  before  his  default  is  entered.  DiUingham  v.  U,  S. 
2  W.  C.  C.  422.  The  original  recognizance  need  not  (in  Vermont)  be  returned 
to  the  court,  the  return  of  a  copy  is  enough.  Trea$urer  v.  Pierct^  2  Chip.  106. 

A  justice  may  take  a  recognizance  with  sureties  for  the  appearance  of  a  party 
charged  with  a  bailable  offence  at  an  adjourned  examination ;  and  if  he  do  not 
appear  he  and  his  sureties  may  be  called  and  a  proper  entry  of  their  default  made; 
but  the  justice  need  not  render  judgment  that  their  recognizance  is  forfeited. 
Fatter  ▼.  Kiugtbury^  4  Hey,  98;  see  2  W.  C.  C.  422. 

[8]  The  Constitution  of  the  United  States  contains  a  provbion  m»1  W,  Sf  ML 
Sua.  2,  **  that  ezcessiye  bail  shall  not  be  required.** 

The  United  States  Judiciary  Act,  »e$$,  1,  ehap,  20,  1789,  provides  in  $eet,  33, 
That  apoD  all  arrests  in  criminal  cases  bail  shall  be  admitted,  except  when  the 
punishment  may  be  death,  in  which  cases  it  shall  not  be  admitted  but  by  the 
supreme  or  a  circuit  court  or  a  judge  of  a  district  court,  who  shall  exercise  their 
discretion  therein,  regarding  the  nature  and  circumstances  of  the  offence  and  of 
the  evidence  and  the  usages  of  law.  And  if  a  person  committed  by  a  justice  of  the 
supreme  or  a  judge  of  a  dbtrict  court  for  an  offence  not  punishable  with  death,  shall 
afterwards  procure  bail  and  there  be  no  judge  of  the  United  t^tates  in  the  district 
to  take  the  same,  it  may  be  taken  by  any  judge  of  the  supreme  or  superior  court 
of  law  of  such  State. 

Tk*  met  of  1793,  test.  2,  ehap,  22,  provides  sect.  4,  That  bail  for  appearance  in 
any  court  of  the  United  States,  in  any  criminal  cause  in  which  bail  is  by  law 
allowed,  may  be  taken  by  any  judge  of  the  United  States,  any  chancellor,  judge 
of  a  supreme  or  superior  court  or  chief  or  first  judge  of  a  court  of  common  pleas 
of  my  State  or  mayor  of  a  city  in  either  of  them  and  by  any  pertoa  having  an- 
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that  is  accused  or  indicted  of  felony  or  accessary,  or  in  relation 
thereunto.        • 

I  shall  not  meddle  with  bailing  of  prisoners  in  civil  actions  or 
for  offenses  less  than  felony  by  acts  of  parliament,  only  thus 
much. 

Regularly  in  all  offenses  either  against  the  common  law  or 
acts  of  parliament,  that  are  below  felony,  the  offender  is  baila- 
ble, unless,  1.  He  hath  had  judgment.  2.  Or  that  by  some 
particular  or  special  act  of  parliament  bail  is  ousted. 

What  acts  of  parliament  oust  bail  in  particular  offenses  against 
those  acts  is  not  my  purpose  to  declare,  they  are  very  well  col- 
lected by  Mr.  DaliotiyCap.  114.  and  Mr.  Crompton  de  pact 
regiSjf.  154.  b,  fy  sequentibus. 

In  relation  to  capital  offenses  there  are  especially  these  acts 
of  parliament,  that  are  the  common  land-marks  touching  offenses 


thority  from  a  circuit  ooart  or  the  district  courts  of  Maine  or  Kentacky  to  take 
iNiil;  which  authority  revocable  at  tlie  discretion  of  such  court,  any  circuit  court 
or  either  of  the  district  courts  of  Maine  or  Kentucky  may  give  to  one  or  more 
discreet  persons  learned  in  the  law  in  any  district  for  which  such  court  is  Mden, 
where  from  the  extent  of  the  district  and  remoteness  of  its  parts  from  the  usual 
residence  of  any  of  the  beforenamed  officers,  such  provision  shall  in  the  opinion 
of  the  court  be  necessary.  Provided  that  nothing  herein  shall  be  construed  to 
taking  bail  in  any  case  when  the  punishment  for  the  offence  may  be  death ;  nor 
to  abridge  any  power  heretofore  given  by  the  laws  of  the  United  Stotes,  to  any 
description  of  persons  to  take  bail. 

The  constitutions  of  the  States  of  Maine,  Rhode  Island,  Connecticut,  New  Jer- 
•ey,  Pennsylvania,  Delaware,  Kentucky,  Tennessee,  Ohio,  Indiana,  Illinois,  Mis- 
■ouri,  North  Carolina,  Alabama,  Mississippi  and  Louisiana  contain  a  provision  to 
the  effect  that  ^  all  prisoners  shall  be  bailable  by  sufficient  sureties  unless  for 
capital  offences  where  the  proof  is  evident  or  the  presumption  great*' 

In  New  York  the  supreme  court  have  authority  to  let  prisoners  to  bail  in  all 
criminal  cases  whatever.  Tayloe^$  ease,  5  Cow,  39. 

So  in  South  Carolina.  1  Conot.  Rep.  242. 

It  would  seem  a  safe  rule  to  refuse  bail  in  a  case  of  malicibus  homicide,  where 
the  judge  would  sustain  s  capital  conviction  pronounced  by  the  jury  on  evidence 
of  guilt  such  as  is  exhibited  on  the  application  to  bail:  and  to  allow  bail  where  the 
prosecutor's  evidence  is  of  less  efficacy.  Ex  parte  Cknuncey^  2  A9h,  {fenna,)  227. 

No  justice  of  the  peace  in  Pennsylvania  can  admit  to  bail  in  case  of  feloniooa 
homicide,  whether  of  murder  or  manslaughter,  of  robbery,  burglary,  rape,  arsoa 
or  horse  stealing.  lb,  ^ 

A  justice  of  the  peace  in  Massachusetls  has  no  authority  to  bail  in  case  of  ho- 
micide and  the  recognizance  taken  is  void.  Com  v.  Loveridge,  1 1  Afass.  .137. 

•  In  Virginia  a  justice  of  peace  may  bait  on  charge  of  felony,  if  only  a  slight  sua- 
picion  of  guilt  attaches  to  the  prisoner.    Tyler  v.  Oreenlaw^  5  Rand.  711. 

Braeton  gives  the  law  as  to  bailing  prisoners  to  have  been  (Henry  III )  that 
where  one  was  accused  of  a  breach  of  the  peace  only  or  of  felony  or  other  crime 
less  than  homicide,  he  should  be  admitted  to  bail  until  the  coming  of  the  justices 
into  the  county.  But  where  the  prisoner  was  charged  with  homicide,  he  could 
not  be  admitted  to  bail,  but  was  entitled  upon  petition  to  his  writ  of  inquest  de 
odio  et  atia,  and  if  the  jury  upon  that  inquiry  found  in  his  favor  he  was  entitled 
to  be  bailed  until  the  coming  of  the  justices  for  his  trial,  but  if  such  inquest  found 
against  him,  he  must  remain  in  prison  to  await  hit  trial.  De  Corona^lib,  3.  cap,  8. 
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bailable  or  not  bailable,  viz.  3  E.  I.  or  WiMim.  1.  cap.  15. 
34  E.  3.  cap.  1.  23  H.  6.  cap.  10.  1  /?.  3.  ca;?.  3.  3  H.  1.  cap.  3. 
\6r2  P.ir  M.  cap.  13.  and  2  4-  3  P.  4*  M.  cap.  10. 

As  to  the  statute  of  3  E.  1.  it  declares,  who  are  bailable  and 
iirho  not  as  well  in  other  cases,  as  in  cases  capital. 

But  at  that  time  few  were  concerned  in  bailing  of 
prisoners,  but  the  sheriff,  in  whose  custody  theyr  most  [  128  ] 
commonly  were,  and  such  subordinate  officers,  that 
either  under  the  sheriff  or  as  bailiffs  of  liberties  had  the  custody 
of  prisoners,  [as  appears  from  the  words  of  the  statute,]  Et  pur 
ceo  que  viscounis  fy  ouires  queux  ont  prise  fy  reienus  prison- 
ers: And  therefore  still  the  statute  did  not  extend  to  courts  of 
justice,  much  less  to  the  court  of  king's  bench:  vide  2  Co.  InstiL 
p.  185.  \SQ.* super  hoc  statutum;  neither  doth  this  statute 
singly  of  itself  extend  to  justices  of  the  peace,  for  they  were  not 
in  being  till  1  E.  3.  and  therefore  the  statute  of  1  ^^2  P.  fy  M. 
cap.  13.  especially  makes  this  statute  of  3  j&.  1.  a  direction 
touching  bailing  of  offenders. 

And  therefore  it  seems  also  upon  the  same  reason  the  statute 
of  27  E.  1.  cap.  3.  definibus  levatisy  that  directs  and  authorizeth 
justices  of  gaol-delivery  to  inquire  of  sheriffs  and  others,  that 
have  let  out  of  prison  by  replevying  persons  not  replevisable, 
or  have  offended  against  the  statute  of  Westminster j  and  to 
punish  them  according  to  that  statute,  extends  not  to  courts 
or  justices  of  the  peace^  but  only  to  sheriffs  and  subordinate 
officers. 

And  the  truth  is,  it  could  not  be  well  applicable  to  any  but 
them,  for  as  all  writs  of  homine  replegiando,  de  manucaptione^ 
4-  de  odio  fy  atid  were  directed  to  the  sheriffs,  so  in  most  cases 
what  was  to  be  done  in  those  times  for  bailing  of  prisoners  was 
most  commonly  to  be  done  by  the  sheriff. 

This  statute  declares,  1.  Who  were  not  bailable  by  the  com- 
mon law.  2.  Who  from  thenceforth  should  not  be  bailable ; 
and  3.  Who  should  be  bailable,  and  inflicts  punishment  upon 
sheriffs  and  bailiffs  bailing  those  that  are  not  replevisable,  and 
not  bailing  those  that  are  replevisable. 

And  this  act  extends  not  only  to  such  bailments  as  might  be 
virtute  officii^  but  also  to  bailments  by  force  of  the  common 
writ  de  homine  replegiando  ox  de  manucaptione ;  whereof 
hereafter. 

My.  lord  Coke  in  his  comment  upon  this  chapter(e/)  hath 
given  us  the  substance  and  intent  of  this  statute^  which  I  shall 
Uierefore  but  in  effect  transcribe. 


{d)%CQ.  In$tU.p.  186.  4r  ^9- 
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I.  As  to  those  that  were  irreplevisable  at  common  law;[9] 
I  mean  before  the  statute  of  3  E.  1.  (for  possibly  more  antiently 
all  offenders  were  replevisable,)  they  are  -of  four  sorts. 

1.  For  the  death  of  a  man. 

At  this  time  there  was  held  little  difference  between  murder 
and  manslaughter,  but  only'in  degree;  for  till  23  H.  8.  clergy 
was  allowable  in  the  one  as  well  as  in  the  other,  nay,  at  this 
day,  if  the  indictment  run  only  interfecit  fy  murdravit  without 
ex  malitid  prxcogitatdj  the  prisoner  hath  clergy. 

And  as  to  the  point  of  bail  no  difference  was  at  common 
law,  nor  after  the  statute  of  3  £.  1.  till  later  statutes,  {de  quibuM 
in/roj)  between  murder,  manslaughter,  or  the  killing  o{ibl  man 
ie  de/endendOf  or  per  infortunium^  for  they,  that  could  not 
bail  in  murder,  regularly  could  not  bail  in  the  other  three 


And  this  held  universally  as  to  bailment  by  the  sheriff  or  by 
the  justices  of  peace;  but  as  to  others,  it  had  some  exceptions. 

The  court  of  king's  bench  might  and  still  may  bail  in  any 
case  whatsoever,  [10]  even  in  high  treason  or  murder,  for  the 
court  is  held  in  law  coram  ipso  rege.  4  Co.  Instit.p.  71.  2  Co. 


[9]  For  by  the  common  law  a  man  atcoied  or  indicted  of  high  treaeon,  of  anj 
lelony  whatsoever,  was  bailable  npon  good  saretj ;  for  at  the  common  law  the  gaol 
was  his  pledge  or  surety  that  coold  find  none,  and  this  appeareth  by  Glanvil  who 
nith.  Is  qui  accusatur  ut  pripdizimus,  per  plegios  salvos  et  secures  solet  attachiari, 
ant  si  plegios  non  habuerit  in  carcerem  detrodi;  so  as  a  man  by  the  common  law 
was  bailable  for  any  ofienoe,  until  he  were  convict :  and  this  seemeth  to  be  the 
old  law  of  the  land  Iwfore  the  conquest,  viz:  Ingenuus  quisque  fide  jussores  qui  enim 
(si  quando  in  crimen  vocetur)  jus  suum  cuique  tribuere  quam  paratissimum  fore 
pmstent,  fidissimos  adhibeto.  2  Iiut,  189.  Sed  quere  et  vide  Glanv.  Lib.  14, 
Mpt.  1  and  3,  where  he  excepts  firom  bail  homicide  *<  ubi  ad  terrorem  alitor  ata- 
tutus  eat"    See  Jtftrrour,  chap,  5. 

[10]  R.  V.  BiarkM,  3  Eatt,  163;  Rudd'i  cm$e,  I  Cwm.  333;  5  7.  R.  169.  They 
do  not  usually  bail  in  ease  of  felony  unless  it  appear  doubtfiil  whether  any  offence 
has  been  committed;  R.Y.Jttdd,i  7.  iZ.257;  R,  v.  Remnants  7.12.169;  and 
not  for  defect  in  mittimus.  3  Eatf,  163.  Bail  refused  where  the  party  bad  been 
oommitted  for  suspicion  of  murder  in  a  foreign  country.  R',  ▼.  IhtUkinmm^  3  JKeMe, 
785 ;  2  Vent.  314.  Not  usually  for  ill  health  of  party;  JR.  v.  Sktukburg,  1  WiU.  29; 
but  when  his  life  is  in  danger,  see  Ld.  AyU$lniry^$  ea««,  1  Salk,  103 ;  U.&r. 
Jone§f  3  Waah,  C,  C.  224.  Not  where  the  complaint  is  constitutional  or  the  illness 
arising  from  the  act  of  the  prisoner.  R.  v.  WjyntfAam,  1  Strm,  4.  When  he  is  un- 
able to  defray  the  expenses  of  being  brought  to  Westminster,  if  it  appear  that  he 
ought  to  be  bailed,  a  rule  will  be  granted  to  shew  cause  why  he  should  not  be 
bailed  by  a  magistrate  in  the  county  with  a  certiorari  to  return  the  depoeitiona 
before  the  king's  bench.  R.  v.  Jonee,  I  B.  Sf  Aid.  209 ;  tee  R.  v.  Brmtker^  2  D^vdL 
P.  C.  446 ;  R.  v.  Mateey,  6  AT.  4r  Selw.  108;  without  an  affidavit  of  poverty.  R.  v. 
Gregory,  9  Dowl.  P.  C.  129. 

By  1  &  2  Vict.  ch.  45,  the  judges  of  the  common  pleas  and  exchequer  have  the 
■ame  powers  of  bailing  with  those  of  the  king's  bench. 

A  person  charged  with  treason  may  be  admitted  to  bail  but  not  without  very 
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Insiii.  p.  186.  but  this  is  in  the  discretion  of  the  court,  and  none 
can  challenge  it  dejurt. 

And  this  bailment  in  the  king's  bench  may  be  upon  an  origi- 
nal indictment  before  them  in  the  county  where  they  sit,  or 
upon  an  indictment  removed  by  certiorari j  or  upon  a  prisoner 
removed  by  habeas  corpus  before  or  after  an  indictment  taken; 
vide  infra. 

In  some  cases  justices  of  jfaol-delivery  may  bail  in  case  of  the 
death  of  a  man. 

1.  If  a  man  be  found  guilty  of  a  death  se  de/endendoy  or  per 
if\fartunium  upon  his  trial,  the  justices  of  gaol-delivery  may 
certify  the  matter  into  chancery^  that  the  party  may  sue  his 
pardon  of  course,  and  in  the  mean  time  bail  him  till  the  next 
sessions.  3  E.  3.  Coron.  361. 

And  the  same  law  it  is,  if  the  coroner's  inquest  only 
find  it  se  defendendo,  such  inquisition  shewing  the  [  130  ] 
special  matter,  as  it  ought,  is  good,  Stamf.  P.  C.  cap.  7. 
yi  15.  i.  26  Eliz.  Holmes's  case,  Crompt.  depace,  y!  153.  ^  4* 
28.  a.  and  the  reason  of  the  book  of  12  E.  3.  cited  by  Cromp^ 
ioUf  that  in  an  indictment  before  the  coroner  se  de/endendoj 
the  words  se  de/endendo  were  void  and  stricken  out,  is  not 
because  they  were  against  the  king,  but  because  they  were  too 
general. 

2  Co.  Instit.  super  stat.  Glouc.  cap.  9.  p.  316.  an  indictment 
se  de/endendo  is  good  before  justices  of  gaol-delivery,  but  it  is 
there  said  it  is  not  good  before  justices  of  peace;  de  quo  supra, 
p.  45.  and  therefore  upon  such  an  indictment  before  the  coroner 
se  i/^iK/fnebspecially,  the  justices  of  gaol-delivery  may  bail  the 
party  till  the  next  sessions  to  procure  his  pardon  of  course,  as 
well  as  if  it  had  been  found  upon  his  trial;  and  so  it  was  done 
26  Eliz.  in  Holmes's  case,  Crompt.  153.  b.  vide  ^p-Rice's  case, 
19  H.  7.  Kelw.  53.  a.  Crompt.  ibidem. 

2.  If  a  man  be  convicted  of  manslaughter,  and  hath  a  pardon 
to  plead,  which  the  justices  of  gaol-delivery  see  in  the  interval 
of  the  session,  they  may  bail  him,  (notwithstanding  his  convic- 
tion and  that  of  manslaughter,)  to  another  session  to  plead  bis 
pardon.  2  E.  6.  B.  Mainprise  94.  Crompt.  153  b. 

3.  If  a  person  be  brought  before  the  judges  of  gaol-delivery 
upon  suspicion  of  murder,  but  before  commitment  or  indict- 
strong  reaMoa.  U, &  v.  HmnilUm,  3  Dall.  IS;  U.&v.Sitwart^fi  DaU.3A5i  $€• 
1  BmrT'9  trud,  306—313. 

An  accomplice  in  felony  waa  held  to  bail  the  principal  not  being  taken.  Anon. 

A  jodge  will  not  admit  a  party  to  bail  after  the  grand  jnry  have  returned  a  trae 
biU  againet  him  for  murder.  R.  v.  Chapman^  BC.ie  P.  556;  tee  R.  ▼.  GuUridg^t 
9  C7\  P.  92a 
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ment  [it  appears]  upon  examination  of  the  fact  by  the  justices 
of  gaol-delivery,  that  he  is  not  guilty,  (tho  in  truth  a  felony 
were  committed,)  the  justices  of  gaol-delivery  may  bail  him  to 
another  sessions :  vide  31  Eliz.  in  case  de  Sal/ord,  CrompL 
154.  a. 

But  I  am  not  of  the  mind  that  the  same  judge  [Shuttle- 
worth']  was  of  that  if  he  be  convict  upon  a  trial  against  the 
opinion  of  the  judge,  that  he  can  ^il  him  to  sue  his  pardon  ; 
but  all  he  may  do  is  to  reprieve  hira  before  judgment,  and  cer- 
tify for  him  for  a  pardon. 

And  therefore  it  seems  to  me  there  is  no  difference  between 
this  case  and  that  of  Dyer  179.  a.  where  a  man  is  con- 
[  131  ]  vict,  and  it  is  doubted  whether  he  be  within  clergy, 
yet  he  remaineth  not  bailable. 

4.  If  a  man  be  indicted  of  murder  at  the  sessions  of  gaol- 
delivery,  and  prays  his  trial,  but  the  prosecutor  for  the  king  is 
not  ready  with  all  his  evidence,  the  judge  may  respite  his  trial 
tilLanother  sessions ;  and  tho  he  be  not  bound  to  bail  him,  yet 
if  he  do  find  that  it  is  no  contrivance  of  the  prisoner  to  surprise 
the  prosecutor,  but  that  it  is  merely  the  neglect  of  the  prosecu- 
tor, or  that  his  pretense  is  merely  a  delay  to  continue  the  party 
in  prison,  I  have  known  it  often  practised  at  Newgatej  and  else- 
where, for  the  justices  of  gaol-delivery  to  bail  the  prisoner  till 
another  sessions,  if  it  be  far  off,  and  upon  circumstances  con- 
8idered.[ll] 

And  yet  in  none  of  these  cases  neither  justices  of  peace  nor 
sheriff  can  bail ;  but  how  far  they  may  bail  in  cases  of  man- 
slaughter shall  be  said  hereafter,  when  we  consider  the  subse- 
quent statutes. 

And  thus  far  at  present  for  bailing  in  case  of  the  death  of  a 
man. 

2.  The  second  case  where  a  man  was  not  bailable  by  the  com- 
mon law,  is,  where  a  man  is  taken  per  mandatum  domini 
regis:  this  is  not  intended  of  the  personal  command  of  the 
king,  for  regularly  as  the  king  cannot  in  person  arrest  or  im- 
prison, so  he  cannot  command  another  to  imprison,  but  it  must 
be  done  by  some  order,  writ,  or  precept,  or  process  of  some  of 
his  courts.  16  JX  6.  Monstrauns  de  fait  182.  1  H,  7.  4.  b. 
2  Co,  Inst  it.  super  statutuni  fVestminst,  1  cap,  IS.  p,  187. 

Nay,  altho  such  a  mandate  be  by  commission  under  the  great 
seal,  it  is  void,  42  ^ssiz.  5.  therefore  the  prseceptumj  or  man- 
datum  domini  regis  in  this  act,  is  intended  of  the  process  of 


[11]  And  DOW  the  right  of  a  priMmer  by  the  ferenlh  nction  of  the  Hibeaa 
Gorpue  act,  31  Cor.  3.  eoff.  3. 
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hw  issuing  out  of  the  king's  courts  according  to  their  sereral 
jurisdictions,  2  Co.  Instii.  super  Mag,  Chart,  cap.  29.  and 
Westm.  1.  cap.  15.  But  if  intended  of  the  king's  personal 
command,  tho  such  a  person  so  taken  be  not  bailable  by  the 
common  writ  de  homine  replegiando^  yet  he  is  bailable  by  the 
court  of  king's  bench  or  chancery  upon  an  habeas  corpus  ;  de 
quo  infra  J  2  Co.  Instit.  p.  S5.  187. 

3.  Thirdly^  Or  of  the  jusiicesj  viz.  by  writ  of  pro- 
cess issuing  according  to  law  within  their  several  [  132  ] 
jurisdictions;  for  altho  these  were  bailable  in  many 

cases  by  the  courts  that  issued  the  process,  yet  they  were  not 
bailable  by  the  common  writ  de  homine  replegiandoj  but  are 
excepted  therein,  nor  by  the  sheriff  virtuie  officii  till  the  statute 
of  23  H.  6.  cap.  10. 

4.  Fourthly ,  Or  for  the  Forest;  persons  imprisoned  by  the 
justice  in  eyre  in  the  forest,  are  not  replevisable  by  the  common 
writ  de  homine  replegiando. 

II.  The  second  part  of  this  statute  is  enacting  or  declaratire 
who  are  not  bailable ;  but  so  far  as  this  statute  looks,  it  only 
concerns  the  sheriff  and  bailiffs,  and  the  common  writs  of 
homine  replegiando^  or  de  manucaptionCj  which  are  directed 
to  the  sheriff,  tho  afterwards  it  was  made  the  rule  in  many 
thfngs  to  justices  of  peace,  fyc.  by  the  statutes  of  1 1^2  P.  ^M* 
and  2  ^  3  P.fy  M.  de  quibus  infra. 

And  the  cases  wherein  bail  is  restrained  by  this  statute,  are 
thirteen  in  number,  some  in  respect  of  the  heinousness  and 
weight  of  the  offense,  as  treason,  burning  of  houses,  breaking 
of  prison,  fyc.  and  the  rest  upon  the  great  evidence  and  proba- 
bility of  guilt,  as  persons  outlawed,  fyc.  but  I  shall  follow  them 
in  the  order  that  the  statute  sets  them  down. 

1.  Persons  outlawed;  for  outlawry  is  an  attainder  of  felony, 
and  [the  outlaw]  is  presumed  guilty,  because  he  withdraws 
himself  from  thp  process  of  law. 

And  upon  the  same  reason  it  is,  that  a  person  convict  of 
felony,  while  the  judge  adviseth  upon  his  clergy,  is  not  baila- 
ble, because  he  is  convicted,  Dy.  179.  a.  Nay,  tho  he  be 
convicted  against  the  direction  of  the  court,[12]  he  is  not 


[19]  The  Court  will  not  between  conTiction  and  jadini>ent  bail  the  offender 
without  the  content  of  the  proeecutor.  4  Burr^  S545.  2539.  See  McNe%V$  oaee, 
]  CttiA€9  {N.  York)  73;  8taU  ▼.  Wmrd,  3  Hmwk$.  N.  Ca.  A«pe.  443. 

On  appeal  to  the  Supreme  Court  from  conTiction  in  a  court  below,  it  ia  matter 
of  difcretion  in  the  appellate  Court  whether  the  priaoner  ahall  be  bailed.  Simi9 
▼.  Ward,  3  HawkB,  447. 

A  prifoner  convicted  of  larceny  upon  alight  evidence  and  againat  the  charge  of 
the  Court  waa  admitted  to  bail  until  the  day  in  bank  when  hia  counael  ahoold 
mofft  for  a  new  UiaL-  Re$pub.  ?.  Jeco6f,  1  SmUk't  Law  (PaniM.)  57. 
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bailable  against  the  opinion  of  Shuitleworihj  31  Eliz.  Crampi. 
f.  154.  a. 

And  therefore  if  the  ordinary  had  had  a  clerk  convict  in  his 
custody,  if  the  ordinary  let  him  to  bail,  he  was  punishable : 
vide  15  H.  7.9.  a. 

But  if  a  man- be  outlawed  for  felony,  and  be  taken  upon  a 
capias  utlegaium,  and  plead  in  avoidance  of  the  outlawry 
against  him  that  he  is  of  another  place,  and  so  not  the  person 
outlawed,  or  bring  a  writ  of  error  to  reverse  the  out- 
r  133  ]  lawry  and  assign  his  errors,  the  court  of  king's  bench 
may  bail  him ;  and  it  is  not  unusual  so  to  do,  whether 
the  outlawry  be  upon  an  appeal  or  an  indictment. 

If  a  man  be  indicted  or  appealed  for  such  an  offence,  wherein 
bail  may  be  taken,  the  indictment  or  appeal  does  not  hinder 
his  bailment,  because  it  induceth  no  sufficient  presumption  of 
his  guilt ;  if  he  were  bailable  before  indictment,  he  is  bailable 
after,  2  Co.  InsiiL  super  stat.  PFesivn.  1.  cap.  15.  and  statutum 
ipsum  F,  N.  B.  249.  22  ^ssiz.  94.  but  not  allowed  till  he  hath 
pleaded  to  the  indictment,  16  Jlssiz.  13.  29  Jissiz.  44. 

But  if  a  man  be  indicted  before  justices  of  a  higher  jurisdic- 
tion, as  before  justices  of  o^^and  terminer ^  he  cannot  be  bailed 
by  justices  of  pe^ce,  for  they  cannot  proceed  upon  an  indict- 
ment taken  before  superior  judges,  tho  otherwise  the  cause 
might  be  within  their  cognizance. 

2.  Persons  that  have  abjured  for  felony,  are  not  bailable,  for 
they  are  attainted  in  law. 

3.  Approvers  in  felony  are  not  bailable,  because  they  do 
confess  themselves  guilty. 

4.  Persons  taken  with  the  mainouvre  are  not  bailable,  be- 
cause it  is/urium  man(/e«/t/m.[ld] 

But  that  is  intended  of  the  thief  himself ;  for  if  a/^.  steal  goods, 
and  sells  them  to  B.  and  JS.  is  taken  with  them,  B.  is  bailable. 

5.  Persons  that  being  committed  for  felony  l^reak  prison,  are 
not  to  be  bailed;  for,  1.  It  carries  a  presumption  of  their  guilt. 
2.  It  is  a  superadded  felony  to  the  former,  for  which  they  stood 
committed. 

6.  Notorious  thieves :  and  herein  common  fame,  and  other 
circumstances  may  be  opposed  against  their  bailing,  unless  they 
can  shew  reasonable  evidence  to  prove  their  innocence.  16  £.4. 
5.  a,  b,' 

7.  Persons  impeached  and  approved  by  an  approver,  be- 
cause it  induceth  a  strong  suspicion  that  they  are  guilty,  because 
the  accuser  confesseth  himself  guilty  before  he  can  impeach 
others. 

[13]  See  JttntM*  4l9t  UiUr, 
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fiat  this  hath  certain  exceptions.  1.  If  the  approver  be 
dead.  2.  If  the  approver  hath  waved  his  appeal.  3.  If  the 
person  accused  by  the  approver  be  of  good  fame. 

8.  Parsons  arrested  for  wilful  burning  of  another  man's 
^ouscy  which  was  a  felony  at  common  law. 

9.  Persons  arrest^  for  falsifying  the  king's  coin. 

10.  Or  for  countmeiting  the  king's  great  or  privy  seal. 

11.  He  that  is  excommunicated  by  the  ordinary,  is  not  bail- 
^ble,  unless  it  be  for  a  temporal  cause;  and  then  upon  a  pro- 
hibition granted,  he  may  not  only  be  bailed  but  delivered ;  or 
^pOD  an  appeal  and  a  special  writ  de  cauHone  admit lenddj  if 
^ot  obeyed  by  the  ordinary,  a  special  writ  may  isdue  for  bis 
Enlargement 

12.  Or  if  he  be  imprisoned  for  some  open  misdeed,  as  if  •/?» 
dangerously  wounds  S.  he  may  be  imprisoned  till  it  be  known 
^Whether  the  party  will  die  or  live;  and  regularly  is  not  to  be 
bailed,  till  it  shall  probably  appear  that  the  danger  is  over. 

10  H.  1.  20.  a.  3.  H,  7.  cap.  1. 

13.  Nor  he  that  is  arrested  for  treason,  that  toucheth  the  king, 
whether  he  be  indicted  or  not;  these  are  neither  bailable  by 
virtue  of  the  common  writ  de  homine  replegiandoj  nor  ex  offi' 
do  by  the  sheriff  or  bailiff  of  a  liberty. 

But  all  or  any  of  these  are  bailable  by  the  court  of  king's 
bench.    2  Co.  Insiit.  189. 

III.  The  third  thing  provided  by  this  statute,  is  to  declare 
who  are  bailable  by  the  sheriff,  and  they  are  of  seven  kinds. 

1.  Persons  indicted  before  the  sheriff  for  larceny,  if  they 
have  not  been  accused  of  other  felonies  before,  or  as  the  writ 
of  the  register,  /.S3.b.  268.  b.  styles  them,  if  they  are  of  good 
fame. 

This  therefore  lies  very  much  in  the  discretion  and  true 
information  of  the  sheriff,  or  other  justices  that  commit  them. 

2.  Persons  imprisoned  for  a  light  suspicion,  dum  iamen 
fuerint  honm  famse, 

3.  Persons  indicted  for  petit  larceny. 

4.  Persons  accused  for  receiving  of  felons. 

5.  Or  of  commandment,  force,  or  aid  to  the  felony  done. 
These  two  last  concern  accessaries  qfler  and  before^ 

wherein  there  is  some  diversity  of  opinion  in*  our  [  135  ] 
books. 

Regularly  in  all  cases  of  felony,  tho  it  be  murder,  the  acces- 
sary is  bailable  till  the  principal  be  attaint,  and  this  holds  as 
wel^^in  cases  of  the  death  of  a  man  as  other  felonies,  40  E.  3. 
42.  a.  40  Jls^iz.  8.  '  But  if  the  principal  be  once  attaint,  and 
then  the  accessary  is  taken,  he  shall  not  be  bailed  until  he  hath 
pleaded  to  the  indictment;  but  after  plea  pleaded  by  him,  he 
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shall  be  bailed,  notwithstanding  the  attainder  of  the  principal, 
tho  it  be  in  case  of  murder.  43  E.  3. 17.  b.  50  E.  3. 15.  a.  27  ^9- 
six.  10.  4lJissiz.  16. 

6.  Or  indicted  or  accused  for  an  offense,  for  which  he  ought 
not  to  lose  life  or  member,  unless  in  cases  of  offenses  against 
acts  of  parliament,  where  the  acts  of  parliament  exclude  baiL 

7.  Or  appeald  by  an  approver,  who  is  fflice  dead. 

These  be  the  cases  wherein  by  thai  act  the  party  is  bailable. 

And  therefore  though  a  party  be  committed,  and  the  tenor 

of  the  mUlimxtf  be  to  detain  him  without  bail  or  mainprise. 

Jet  if  the  offense  be  by  law  bailable,  he  that  hath  the  power  of 
ailing  mity  bail  him.  Crompt.  de  Pace^  153.  a. 
This  statute  adds  a  penalty,  1.  For  bailing  a  person  not 
bailable;  if  he  b%A  sheriff,  constable,  or  bailiff  of  fee,  he  shall 
lose  his  office;  and  if  he  be  an  under-bailiff,  or  not  a  bailiff  of 
fee,  he  shall  have  three  years  imprisonment,  and  be  fined  at  the 
king's  pleasure.  2.  And  if  he  shall  detain  persons  replevisable 
after  surety  offered,  he  shall  be  grievously  amerced.[14] 
And  thus  far  for  the  statute  of  3  E.  1. 


[  136  ]  CHAPTER  XVI. 

CONCERNING  THE  STATUTES  OF  34  E.  3.  1  -ff.  3.  3  H.  7. 
1  4*  2  P.  ^  3/.  2  S^  3.  p.  fy  M.  IN  RELATION  TO  BAILMENT 
OF  PRISONERS. 

Antientlt  most  of  the  business  touching  bailment  of  pri- 
soners for  felony  or  misdemeanors  was  performed  by  the 
sheriff  or  special  bailiffs  of  liberties,  either  by  writ,  or  virtuit 
officii. 

But  when  the  offices  of  justices  of  peace  were  instituted  by 
the  statute  of  1  E.  3.  they  gradually  had  the  greater  business 
of  committing  and  bailing  offenders  devolved  into  their  hands; 
and  by  successive  acts  of  parliament. 

1.  The  power  of  the  sheriff  grew  out  of  use.[l]    2.  The  jus- 


[14]  To  refase  l>ail  where  the  party  oagfht  to  be  bailed  (the  party  offering  the  bail) 
is  a  misdemeaDor  puniebable  not  only  at  the  halt  of  the  p&rty,  but  auo  by  in- 
dictment  or  criminal  information.  3  Hawk.  eh.  15,  ^  13;  0$bom  v.  Chugk^ 
3  0. 4r  P.  551;  see  iS.  v.  Badger^  Q.  B,  HU.  vac.  1843;  Evaiu  t.  jFbtler,  1  N. 
Mbmp$hire^  374. 

[1]  At  this  day  the  sheriff  has  no  power  to  bail,  or  at  least  it  is  neref  ezsrcised 
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tices  of  peace  obtaind  most  of  the  sheriff's  power  in  relation  to 
bailment.  3.  Their  power  of  bailment  is  in  relation  to  offenses 
extended  larger  than  the  sheriff 's,  and  in  some  kind  larger  thaa 
the  limits  prescribed  by  3  E,  1.  4.  Yet  in  some  respects  the 
sheriff's  power  as  to  bailing  in'offenses  not  capital  was  enlarged 
by  the  statute  of  23  H,  6.  cap,  10. 

I  shall  therefore  take  these  several  statutes  in  order  of  time. 

L  The  statute  of  34  E.  3.  cap,  1.  gave  them  power  to  appre- 
hend malefactors,  and  to  commit  them  to  custody,  or  to  bind 
them  to  their  good  behaviour,  which  was  not  intended  perpe- 
tual, but  in  nature  of  bail,  viz,  to  appear  at  such  a  day  at  their 
sessions,  and  in  the  mean  time  to  be  of  good  behaviour.[2] 

in  practice,  upon  crimintl  charges.  3  H,  Bl,  418;  4  Term,  Rept,  505;  Hawk,  A 
3  dL  15,  §36, 37. 

By  the  common  l&w  every  constable,  being  a  conienrator  of  the  peace,  might 
ha?e  bailed  one  ■aspected  of  felony,  but  this  authority  is  transferred  from  him  to 
the  justices  of  peadb  by  several  statutes.  Lamb,  15. 

[3]  This  surety  for  good  behaviour  is  said  to  be  of  near  affinity  to  surety  qftka 
peace.    DaU.  chap.  173;  Lombard,  book  3.  p.  115;  3  HawVins,  chap,  41. 

Dr.  Burn  says  that  it  docs  not  appear  that  the  conservators  of  the  peace  at  com- 
mon law  had  any  power  as  touching  the  good  behaviour  further  than  as  it  had  a 
relation  to  the  peace,  and  not  as  it  is  contradistinguished  from  it 

These  two  powers  of  the  magistrate,  which  Blackstone  classes  as  the  **  meani 
of  preventing  offences,**  and  of  which  he  says,  that  it  is  really  an  honor  and  almost 
a  singular  one  to  the  Ehiglish  laws  that  they  furnish  such  a  title,  are  neverthelest 

guwers  in  the  exercise  ofwhich,  more  perhaps  than  of  any  others  in  the  law,  the 
berty  of  the  citizen  is  but  vaguely  defined  and  protected  against  the  discretion 
of  the  magistrate. 

Surety  of  the  peace,  which  means  of  course  imprisonment  and  indefinite  imprU 
sonment  for  those  who  cannot  give  it,  may  be  required,  says  Dalton,  by  ewerj 
justice  of  peace  by  virtue  of  his  office  and  of  his  own  power  derived  from  his  coou 
mission,  and  that  either  of  his  own  motion  and  discretion  or  else  at  the  request  or 
prayer  of  another,  DaU,  chap,  116;  and  see  for  the  various  charges  upon  which 
the  party  ma^r  be  required  to  give  such  surety.  The  power  of  justices  of  the 
peace  to  require  this  surety  is  said  by  Lord  Denman  in  jR.  v.  Dunn,  4  Per.  4r 
Dav,  438,  to  be  derived  only  firom  their  commission;  and  see  WUlis  v.  Bridger^ 
3  B.  4r  ^^  ^86.  All  persons  within  the  king's  protection  may  have  surety  of 
the  peace :  a  wife  may  have  it  against  her  husband  or  a  husband  against  his  wife, 
1  Hawk,  chap,  60.  It  Mv  be  granted  for  threats  against  the  wife  or  child: 
DmlL26S;  but  not  agalVthe  servanU  or  cattle  of  another.  Lain6.  83.  The 
recognizance  shall  be  taken  in  the  name  of  the  king  and  the  **  justice  of  the  peace 
may  thereby  bind  the  party  to  keep  the  peace  for  one  year  or  for  a  longer  time, 
(by  his  discretion)  yea  he  may  bind  the  party  during  his  life%pon  reasonable 
cause:  and  this  the  justice  may  do  either  by  his  own  absolate  authority  or  upon 
complaint  to  him  made  and  upon  good  cause  showed;  as  if  the  offender  be  a  com- 
mon barreter,  a  rioter,  or  else  in  the  justice's  conscience  a  dangerous  person.** 
DalL  376.  chap,  19.  Hawkins  recommends  it  to  be  the  safest  way  to  bind  the 
party  to  appear  at  the  nezt  sessions  and  in  the  mean  time  to  keep  the  peace.  See 
1  Hawk,  chap,  60.  §.16;  Lambard,  p,  105.  And  such  is  the  form  of  the  recog* 
nizance  as  given  in  both  Dalton  and  Lambard ;  the  party  is  recognized  to  appear 
at  the  nezt  sessions  with  surety  for  keeping  the  peace  ad  interim,  see  Lamb* 
p.  105;  DaU,  p.  479.  But  in  the  case  of  WUlis  v.  Bridger,  2  B.  if  Aid,  386, 
which  was  an  action  of  trespass,  where  the  warrant,  upon  which  the  plaintiff  had 
been  arrested  and  which  required  of  him  surety  of  the  peace  for  the  term  of  two 
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By  the  statute  of  23  H.  6.  cap,  10.  there  is  not  only  power, 
but  command  to  the  sheriff  to  let  out  by  sufficient  sureties  parties 
arrested  in  personal  actions,  and  upon  indictments  of  trespass, 
(except  persons  taken  by  excommunicatio  capiendo,  condem- 

▼ears,  was  alleged  to  be  illegal,  C,  J,  AMh/U  held  **  that  a  justice  of  the  peace  has 
ij  virtae  of  the  first  clause  of  assiffnavimus  in  his  commission  power  to  take 
surety  of  the  peace  for  such  time  as  he  may  think  right,  and  not  only  to  the  next 
sessions.*'  Held  otherwise  in  Massachusetts,  Com.  r.  Ward,  4  JUsss.  Rejk  497. 
In  the  case  of  lifex  t.  Trigarthen,  2  Nev.  Sf  Man.  379,  the  court  of  King's  Bench 
refused  to  interfere  with  the  discretion  of  a  magistrate  in  taking  sureties  of  the 
peace;  and  in  the  case  of  Rex  ▼.  HoUoway,  3  DowU  535,  which  was  a  like  appli- 
cation, Taunion,  J,  seems  to  say  that  they  hare  not  power  to  reduce  this  bail;  sctf 
rre;  and  see  12.  t.  Bowes,  1  T,  R.  700,  where  the  court  did  interfere  to  reduce 
time  of  such  bail.  And  per  AMhurst,  /.  "  it  has  been  said  that  the  court  may 
require  fresh  bail  at  the  end  of  a  twelvemonth  and  so  from  year  to  year  as  long 
as  they  should  think  necessary,  without  any  fresh  facts  being  exhibited  against 
the  defendant  But  I  much  doubt  whether  we  hare  sndi  a  power.  It  has  been 
admitted  that  there  never  was  any  instance  of  the  kind;  and  I  confess  I  shookl  be 
Tery  loth  to  establish  such  a  precedent*'  In  the  case  of  jRsx*v.  Dunn,  4  Per.  Sf 
Dav.  437,  where  Miss  Couts  had  prayed  and  rot  from  a  magbtrate  surety  of  the 
peace  for  her  protection,  Lord  Denman  held  that  **  there  must  be  threats  of  future 
harm  in  order  to  surety  of  the  peace,  no  precedent  had  been  foCind  in  the  reports 
of  articles  of  the  peace  which  omit  to  state  in  terms  that  the  exhibitant  was 
threatened  or  the  fact  of  such  language  being  employed  as  the  court  could  not  fell 
to  see  conveyed  a  threat"  And  the  prisoner  was  in  that  case  discharged  on 
habeas  corpus  for  want  of  such  proof  appearing.  By  stat.  21  Jae.  I.e.  8.  the 
court  of  Chancery  and  the  court  of  King's  Bench  cannot  grant  surety  of  the  peace 
upon  the  mere  oath  of  the  party  as  formerly,  but  only  on  the  exhibition  of  arttcici 
Iff  the  peace. 

Surety  for  good  behaviour  which  justices  of  the  peace  are  first  given  power  io 
take  by  sUtute  34  Edw.  III.  chap.  1;  3  Reeves'  Hist.  Eng.  Law,  473,  is  limited 
by  Lord  Coke  under  that  statute  to  cases  of  persons  **  that  be  defamed  and  justly 
suspected  that  they  intend  to  break  the  peace,**  and  **  which  must  oonoern  tlis 
king*8  peace.*' 

This  statute,  says  Dr.  Burn,  seems  to  have  had  in  view  chiefly  the  disorders  to 
which  the  country  was  then  liable  from  great  numbers  of  disbanded  soldiers,  who 
having  served  abroad  in  the  wars  of  that  victorious  king  (Edward  III.)  were 

grown  strangers  to  industry  and  were  rather  inclined  to  live  upon  rapine  and  vptuL 
ut  whatever  the  natural  and  obvious  sense  of  it  may  be  when  compared  with  the 
history  and  circumstances  of  those  times,  it  is  certain  that  it  hath  been  carried 
much  further  by  construction  and  the  purport  of  it  hat^een  extended  by  degrees* 
until  at  length  there  is  scarcely  any  other  statute  ^i^B  hath  received  such  a 
largeness  of  interpretation.  Dr.  Born  then  quotes  thM^nions  of  Lambard,  Pul- 
ton, Dalton,  Hawkins  and  others  to  show  the  various  matters  to  which  surety  for 
good  behaviour  ^s  been  indefinitely  extended,  and  concludes,  that  the  magistrate 
upon  the  whole  in  this  article  of  tbe  good  behaviour  cannot  exercise  too  much 
caution  and  good  advisement,  that  in  matters  which  the  law  hath  left  indefinite, 
it  is  better  to  fall  short  than  exceed  his  commission  and  authority;  that  to  bind  a 
man  to  the  good  behaviour  upon  tbe  statute  for  evil  fame  in  general  may  not 
always  be  with  safety :  not  only  because  upon  an  action  brought  it  may  be  hard 
to  prove  such  evil  fame,  but  also  because  in  fact  it  is  not  always  true,  for  many  a 
good  man  hath  been  evil  spoken  of;  that  although  in  some  cases  a  justice  of  tlie 
peace  may  have  a  diseretionaru  power  (as  Mr.  Hawkins  expresseth  it)  yet  he  must 
remember  withal  that  it  is  a  tegal  discretion  in  which  in  favour  of  liberty  great 
tenderness  is  to  be  used,  &.c.  See  5  Burn,  1320.  edit.  1845. 
The  qualification  in  the  text,  that  the  surety  under  this  statute  to  be  taken  by  a 
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nation,  judgment,  execution,  surety  of  the  peace,  or  by  com- 
mandment of  the  justices  or  persons  taken  upon  the  statute  of 
labourers,)  yet  their  power  of  bailing  of  felons,  ^c.  by  the  sta- 
tute of  3  ^.  1.  continued. 


jostioe,  **  was  not  intended  perpetaal,  but  in  nature  of  bail,  vim.  to  appear  sneh  a 
day  at  their  Bessiona  and  tn  the  mean  time  to  be  of  good  behaTioor,**  would  aeem 
to  be  aapported  by  the  form  of  recognizance  given  in  Lambard  and  Dalton,  **qaod 
pereonaliter  comparebit  coram  jusUciariis  diet'  dom*  reg*  ad  paoemt  Slo,  ad  prozi* 
mam  generalem  aeaaionem,  dus.  et  quod  ipee  iiUerim  ae  bene  geret  erga  dom* 
ieg\''  Lamb,  122,  Indeed  if  there  be  an  inde6Dite  power  of  .imprisonment  upon 
toipieion  not  after  oooTiction  nor  for  trial,  in  either  joatices  of  the  peace  or  Um 
higiier  judges,  to  speak  of  none  other  what  becomes  of  the  prorision  of  the  great 
charter  **nuUtui  liber  homo  capiatur  Tel  imprisonetnr  nisi  per  legale  Judiciom 
panum  suomfiL**  C.  /.  Abbott  in  the  ease  of  Willi9  r.  Bridget,  2  B,  A  AUU 
f,  388.  observes  upon  this  comment  of  Lord  Hale  upon  the  wtat,  34  JRdw,\ih  and 
eonsiders  that  it  was  meant  to  be  applied  not  to  cases  of  surety  of  the  peace  hot 
to  cases  of  oureiy  for  good  behaviour  of  persons  who  are  charged  with  offences  for 
which  it  is  supposed  &y  are  to  be  brought  to  trial;  that  with  regard  to  such  per* 
•ons,  the  surety  or  maiogrize  roust  necessarily  be  taken  for  appearance  at  some 
definite  time  and  place,  at  which  an  indictment  may  be  preferred  or  brought  to 
trial  against  them ;  and  it  is  proper  that  the  surety  should  also  extend  to  their 
good  behariour  in  the  mean  time. 

In  the  ease  of  Mr.  Selden,  7  JHarg,  State  TViois,  340,  who  with  others  had  been 
km  imprisoned,  when  the  king  at  Ust  agreed  that  they  should  be  bailed  until  their 
triu,  surety  for  good  behaviour  was  also  demanded  of  them  ad  interim.  They 
offered  the  bail  for  their  appearance  but  went  again  to  jail  rather  than  to  give  W9 
surety  for  their  good  behaviour.  It  was  contended  in  their  behalf  that  the  de- 
mand of  this  surety  was  a  matter  of  discretion  with  the  court  and  seldom  urg|d 
upon  returns  of  felonies  or  treasons;  and  one  of  them,  Mr.  Long,  who  had  fo9| 
sureties  at  the  Chief  Justice's  chambers,  refused  to  continue  them  any  looge^ 
inasmuch  as  they  were  bound  in  a  great  sum  and  the  good  behaviour  was  a  tick- 
lish point 

Surety  for  the  good  abearing  may  be  forfeited  more  easily  than  surety  of  Um 
peace,  viz.  **  by  the  number  of  a  man's  company  or  by  his  or  their  weapons  or 
hamesse,**  although  there  be  no  breach  of  the  peace.  Lamb,  hook  2;  jk  115. 

In  New  York  security  to  keep  the  peace  and  security  to  be  of  good  behaviour 

fl  the  powers  possessed  by  justices  of  the  peace  in  requiring  them  are  defined 
statute,  and  no  person  may  be  committed  to  prison  for  not  giving  the  same  in 
any  ease  except  such  as  are  prescribed  or  authorized  by  statute.  2  R.S,  705.  $14. 

In  Virginia  the  judges  of  the  Court  of  Appeals  and  GeAeral  Court,  and  the 
jnstioes  of  the  peace  are  empowered,  the  former  throughout  the  commonwealth, 
and  the  latter  withip  their  several  counties  and  corporations  **to  demand  of 
soch  persons  as  are  not  of  gfxid  fame  sufficient  surety  and  mainprize  of  their 
good  behaviour."  R,  C,  chap,  74..  These  words  are  to  be  construed  according 
to  the  exposition  they  have  received  in  the  statute  of  34  Edw,  III.  from  which 
tber  are  taken.    Davie*  Crim.  Law^  384. 

In  Penneylvania  this  power,  to  require  surety  before  conviction  for  other  than 
appearance,  is  said  by  C.  /.  JUghman,  in  Com,  v.  Duane,  1  Binn,  98,  m.  to  be 
fbvnded  upon  the  English  statute  34  Edw,  III.  chap,  1;  the  right  of  •*  holding 
to  bail  for  good  behaviour**  against  libeb,  (to  which  Dalton  extends  it,)  ia 
doubted,  or  at  least  that  the  case  should  be  accompanied  with  extraordinary 
eircnmstances  to  justify  the  requiring  such  surety:  surety  for  good  beh^ 
vioar  is  said  to  be  more  extensive  in  its  nature  than  surety  for  the  peace,  and 
may  be  more  easily  forfeited,  and  therefore  should  be  exacted  with  greater 
caution. 

March  13,  1847.    In  the  criminal  court  «t  Philadelphia  three  young  bmb 
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II.  B7  the  statute  of  1  S.  3.  cap.  3.  '<  Forasmuch  as  persons 
have  been  taken  and  imprisonil  upon  suspicion  of  felony,  some- 
times upon  light  suspicions,  sometimes  by  malice,  and  detamd 
without  bail  or  mainprise,  it  is  enacted,  that  every  justice  of 


were  pot  opon  their  trial  on  a  charge  of  riot  in  Moyamenaing.  After  the 
witneaeee  for  the  Commonwealth  had  been  heard,  the  proeecation  was  abnn* 
doned,  and  the  jury  asked  to  find  a  verdict  0/  aequitial^  as  there  waa  not  testis 
mony  enoorh  to  convict  them  of  the  charge  of  riot.  Campbell,  J.  preaidinr, 
ordered  each  of  the  defendanta  to  enter  bail  in  the  sum  of  five  hoodred  d<3. 
lars  for  their  future  good  behaviour,  it  being  known  to  the  court  that  they  had 
been  committing  overt  acts  in  the  lower  part  of  the  township. 

Rufmh.  V.  Donagan,  2  Yeatet  {Penna.)  Reps.  437,  was  a  case  where  after 
a  trial  of  the  defendants  and  tkeir  aequiUal  by  a  jury,  the  Court  of  Oyer  and  Ter- 
miner where  the  trial  had  been  held,  tJiinkiog  from  what  had  appeared  on  the 
trial  that  there  was  strong  ground  to  believe  the  prisoners  were  guilty,  ordered 
them  to  give  bail  in  ten  thousand  dollan  for  their  good  behaviour  during  four- 
teen years,  with  two  good  sureties  in  ten  thousand  dollars  each;  in  denult  of 
which  they  were  committed.  This  demand  of  bail  was,  in  the  circumstances  of 
the  defendants,  of  course  equivalent  to  imprisonment  fof  life,  or  at  least  for  fbor- 
leen  years,  supposing  that  would  satisfy  tlie  requirement.  It  does  not  appear 
firom  the  report  of  the  case  that  there  was  any  evidence  of  evil  fame  or  of /vfiirc 
evil  intention,  except  as  arising  from  the  past  offence,  of  which  they  had  been 
suspected,  indicted  and  acquitted  by  a  jury,  and  were  still  suspected  by  the 
court  The  case  was  removed  by  certiorari  to  the  Supreme  Court,  and  on  appli- 
cation  for  their  discbarge,  it. was  said  per  curiam:  ^The  court  before  whom  the 
trial  was  had,  under  their  general  authority  to  preserve  the  peace,  had  a  right 
to  require  such  bail  and  for  such  a  length  of  time,  as  they  judged  would  beti 
itfwer  the  ends  of  public  justice.  No  doubt  can  be  .entertained  of  it.  And  it' 
^ttld  be  highly  improper  for  us  to  interfere  in  a  matter  wherein  they  have 
exercised  their  legal  discretion.**  There  is  no  authority  cited  by  court  or 
counsel;  there  is  a  reference  at  the  foot  of  the  page,  apparently  by  the  reporter 
or  editor  of  the  book,  to  Comb.  40,  and  2  Hawk,  442,  as  authority  **  that  nurety 
forjrood  behaviour  may  be  ordered  by  the  court  after  aequittaV^ 

inie  case  in  Comberbaeh  was  an  information  against  Sir  John  Knight  for 
going  armed  to  chureh  contrary  to  the  statute  2  Edw,  III.  The  court  say, 
p,  38,  that  conviction  under  this  statute  should  depend  on  the  malva  ammue  or 
otherwise  with  which  he  went  armed:  be  was  acquitted;  and  after,  on  mot|^ 
of  the  Attorney  General,  was  ordered  to  give  bail.  This  charge,  in  its  natoR; 
would  seem  to  imply  future  danger  to  the  peace;  and  from  the  report  of  the 
case  it  would  appear,  that  though  Sir  John  could  not  be  convicted  under  the 
statute  for  want  of  evil  intention,  vet  that  he  still  went  armed  to  church, 
and  for 'the  future  safety  of  this  he  was  probably  held  to  surety  of  the 
peace. 

Mr.  Hawkins  says :  '*  That  it  hath  been  adjudged  that  if  the  jury  acquit  a 
prisoner  of  an  indictment  of  felony  against  manifest  evidence,  the  court  may 
before  the  verdict  is  recorded,  but  not  after,  order  them  to  go  out  again  and  re- 
consider the  matter;  but  this  is  by  many  thought  hard,  and  seems  not  of  late 
years  to  have  been  so  frequentiv  practised  as  formerly.  Aleo  there  are  tii- 
stafices  where  defendants  acquitteu  against  plain  evidence  of  felonies  and  other 
enormous  crimes,  have  been  bound  to  their  good  behaviour.  However,  it  is 
■ettled,**  dLc  2  Hawkine,  442,  chap,  47,  §  11.  Two  cases  are  cited  in  the 
margin: 

1.  HopeetHl  TUden'e  eaee,  Cro.  Car.  291.  Where  the  defendant  was  indicted 
of  buggery  and  acquitted :  **  but  because  the  evidence  (if  it  had  been  believed  by 
the  jury)  was  very  strong  against  the  prisoner,  Richardson  Chief  Justice,  and 
Jones  appointed  that  the  prisoner  should  be  bound  to  his  good  behaviour;  where- 
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CBce  within  their  limits  have  power  to  let  such  prisoners  to 
it,  as  if  they  had  been  indictedh  before  them  at  their  sessions, 
and  shall  have  power  to  inquire  of  escapes." 

This  gave  power  to  any  one  justice  of  peace  to  bail  any  pri* 
soner  for  felony,  and  excepts  not  manslaughter,  but  withal  sup- 
poseth,  that  before  this  act  they  could  not  bail  till  indictment 
in  their  sessions;  but  it  seems  was  somewhat  uncertain,  for  it 
was,  where  they  were  committed  for  malice  or  light  suspicions. 

III.  The  statute  of  3  H,  7.  cap,  3.  reciting  the  statute  of  1  R. 
3.  and  that  by  colour  thereof  divers  persons  not  mainpernable 

vpoDf  afabft  the  opbion  of  mjielf  (Croke,  J.)  and  JuBtice  Berkley,  be  wai  wq 


9.  Bvmma  mnd  (kUingUm'^B  ea»e^  Cr§,  Car,  506,  who  were  indicted  with  seven 
oCbers  for  a  grand  riot;  four  of  them  being  arraigned  were  found  guilty,  and  &9% 
of  them  were  found  not  guiUy;  but  agamit  three  of  these  there  was  probable 
eridence  that  they  were  aiding  to  this  riot  and  rescous,  but  the  jury  acquitted 
tbem;  wherefore  because  it  was  so  great  a  riot  and  offence,  being  committed  so 
sear  the  eoort,  it  was  adjudged  that  the  said  four  persons  whidi  were  so  coo- 
Ticted,  should  be  committed  to  prison,  and  every  of  them  should  pay  500  pounds 
fine  to  the  king,  and  that  every  of  them  should  stand  on  the  pillory  at  WesU 
ninater  and  Charing  Cross,  where  the  riot  was  done ;  and  that  Thomas  Groom, 
who  was  a  oobler  and  entered  into  the 'house  with  a  drawn  sword  and  a  kettle 
upon  hie  bead,  as  an  hemlet  to  defend  himself,  should  stand  upon  the  pillory 
with  a  sword  in  his  hand  and  a  kettle  upon  his  head ;  and  should  be  bound  with 
good  sureties  for  their  good  behaviour,  before  they  should  be  delivered :  and  the 
three  which  were  acquitted,  against  whom  was  such  probable  evidence,  were 
kmnd  to  6nd  sureHef  for  their  good  bthaviour. 

In  the  Qmeen  v.  Rogers,  HoU,  331,  it  is  said  by  Holt,  C.  J.:  •*  So  in  this  court, 
if  a  witness  will  be  msoleot,  we  may  commit  for  the  immediate  contempt  or 
bind  him  to  the  good  behavionr.  But  we  cannot  indict  him  for  it,  and  that  is 
the  coarse  according  to  the  common  law  of  England.  And  a  binding  to  good 
behavionr  is  not  by  way  of  punishment,  for  it  is  to  show  that  when  one  has 
broke  the  good  behaviour,  he  is  not  to  be  any  more  trusted."  Quoted  1  Siderfin, 
144,  which  was  a  case  of  commitment  for  contempt 

/■  EUzabeth  Cloxton**  case,  Mich,  13  W,  3,  Holt  C.  J.  committed  the  de- 
fondant,  ^because  it  appears  that  she  is  a  lewd  woman  and  a  frequenter  of 
bawdy  bouses;  ideo,  she  is  committed  till  she  find  sureties  of  good  behaviour;** 
and  he  quoted  13  Htn.  VII.  10:  '*That  a  constable  may  commit  lewd  women 
till  they  find  sureties,  and  neighbours  are  bound  to  assist*' 

In  thn  case  of  I2.  v.  ZHinfi,  4  Per.  Sf  Dav.  437,  the  Attorney  General,  Sir  J. 
Oampbell.  after  the  decision  and  opinion  of  the  court,  by  which  the  prisoner  was 
discharged  from  the  articles  of  the  peace,  submitted  that  upon  all  the  facts  the 
oonrt  had  then  jurisdiction  to  require  from  the  defendant  eurety  for  his  good  bt- 
hmmomr;  but  Lord  Denmaii  said,  that  the  judgment  of  the  court  must  be  taken 
as  disposing  of  the  whole  matter  np  to  that  time. 

The  United  Sutes'  Act  of  1798,  seas.  2,  chap.  83,  provides.  That  the  judges  of 
the  Sapreme  Court  and  of  the  several  Dintrict  Courts  of  the  United  States,  and 
all  judges  and  justices  of  the  courts  of  the  several  States  having  authority  by 
the  laws  of  the  United  States  to  take  cognizance  of  offences  against  the  con- 
stitution and  laws  thereof,  shall  respectively  have  the  like  power  and  authority  to 
bold  to  security  of  the  peace  and  for  good  behaviour  in  cases  arising  under  the 
eooiititotion  and  laws  of  the  United  States,  as  may  or  can  be  lawfully  exercised 
by  any  judge  or  justice  of  the  peace  of  the  respective  Stales  in  cases  cognizable 
before  them. 

VOL.   IL — 10 
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were  let  to  bail,  enacts,  <<  That  two  justices  of  the  peace,  wbeFe- 
of  one  of  the  quorum^  have  power  to  let  such  persons  as  are 
mainpernable  by  law,  to  bail  (o  the  next  sessions  of  the  peace 
or  gaol-delivery,  and  shall  accordingly  return  the  recognizance 
under  pain  of  10/. 

This  statute  seems,  1.  To  repeal  the  statute  of  I  JR.  3.  as  to 
bailing  by  one  justice,  and  gives  it  to  two  justices,  whereof  one 
of  the  quorum.  2.  It  limits  also  the  power  of  bailment  only  to 
such  cases  as  are  bailable  by  law;  and  therefore, it  seems,  takes 
in  the  statute  of  3  E.  I.  as  the  directory  what  persons  are  by 
law  bailable.     And  thus  it  stood  till  1  Afar. 

IV.  By  the  statute  ofl  fy2  P.fy  M.  cap.  13.  these  two  things 
are  principally  enacted.  « 

1.  That  whereas  the  statute  of  3  H.  7.  is  general,  that  two 
justices  shall  let  to  bail  such  as  are  bailable  by  law,  this  statute 
in  express  words  makes  the  statute  of  3  E.  1.  the  standard  for 
the  taking  of  bail  by  two  justices. 

2.  That  any  person  arrested  for  manslaughter,  or 
r  138  ]  other  felony  bailable  by  law,  or  suspicion  thereof,  shall 
not  be  bailed  but  by  two  justices  of  peace,  whereof  one 
of  the  quorum^  both  to  be  present  at  the  bailing  of  such  offen- 
der, and  to  certify  it  in  writmg  at  the  next  gaol-delivery;  but 
the  justices  of  peace  and  coroner  in  London  [and  the  county  of 
JUidfilesex^  and  in  other  cities,  boroughs,  and  towns  corporate 
within  their  several  jurisdictions]  to  do  as  formerly:  justices  of 
peace,  8cc.  offending  contrary  to  the  true  intent  of  this  act,  the 
justices  of  gaol-delivery  may  fine  them. 

V.  The  statute  of  2  ^  3  P.  ^  M.  cap.  10.  only  provides  for 
examinations  and  informations  to  be  taken  by  the  justices  of 
peace,  as  well  upon  commitment  as  bailing  of  any  prisoner  for 
manslaughter,  or  other  felony.[3] 


[3]  Tbcte  statates,  as  to  Uie  bailing  of  prisonera  were  repealed  by  7  Oto.  IV. 
ek,  64,  §  I,  and  now  by  that  act  **  where  any  person  ■hall  1^  taken  on  a  char^ 
of  felony  or  suspicion  of  felony,  before  one  or  more  justice  or  justices  of  the 
peace,  and  the  charge  shall  be  supported  by  positive  and  credible  evidence 
of  the  fact  or  by  such  evidence  as  if  not  explained  or  contradicted,  shall  in  the 
opinion  of  the  justice  or  justices  raise  a  strong  presumption  of  the  guilt  of  the 
person  charged,  such  person  shall  be  committed  to  prixon  by  such  justice  or  jus- 
tices in  the  manner  hereinader  mentioned.  But  if  there  be  only  one  justice 
present,  and  the  whole  evidence  given  before  him  shall  be  such  as  neither  to 
raise  a  strong  presumption  of  guilt,  nor  to  warrant  the  dismissal  of  the  charge, 
such  justice  shall  order  the  person  charged  to  be  detained  in  custody  until  he 
or  she  shall  be  taken  before  two  justices  at  the  least,  (and  when  any  person  so 
taken,  or  any  person  in  the  first  instance  taken,  before  two  justices  or  the  peace 
■hall  be  charged  with  felony,  or  on  suspicion  of  felony,  and  the  evidence  given  in 
support  of  the  charge  ehall  in  their  opinion  not  be  such  as  to  raise  a  strong  pre- 
sumption of  the  guilt  of  the  perron  charged,  and  to  require  his  or  her  committal; 
or  such  evidence  shall  be  adduced  on  behalf  the  person  charged  aa  shall  in  their 
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Upon  these  statutes,  and  that  of  3  E.  1.  which  expresly  saith, 
•«That  fot'  the  death  of  a  man(*)  a  person  is  not  bailable  by 
law,"  it  hath  been  questiond,  whether  justices  of  peace  may 
bail  in  case  of  manslaughter. 

On  the  one  side,  the  statutes  of  2  Mar.  and  3  Mar.  expresly 
admit  that  they  may,  and  accordingly  the  usual  practice  hath 
been  :  vide  Lamb,  Justice^  p.  25.  4*  seqxAeniibus. 

On  the  other  side,  these  things  make  against  their  bailing,  titz. 
1.  The  statute  of  fVesim.  1.  [3  E.  1.1  cap.  15.  recites  expresly, 
that  for  the  death  of  a  man  the  offender  is  not  by  law  bailable, 
and  the  very  statute  of  1  ^  2  P.  4*  -^^  refers  to  the  statute  of 
3  E.  1.  as  the  rule  and  standard  for  justices  of  peace  to  proceed 
by,  in  case  of  bailing. 

2.  Again,  the  statute  of  Gloucesierj  cap.  9.(t)  expresly  pro- 
vides, ^  That  he  that  kills  a  man  by  misadventure,  shall  remain 
in  prison  till  the  coming  of  the  justices  in  eyre  or  gaol-delivery, 
and  then  he  shall  be  tried;"  and  if  in  case  of  a  death  by  infor^ 
iunium,  much  more  in  case  of  a  simple  manslaughter. 

(•)  Vide  Glmwril^  Lib.  zit.  eap.1  SfZ.  (f)  3  Co.  IfutU.  p.  315. 


opbioa  weaken  the  preimnpUon  of  his  or  her  guilt;  but  there  shall  notwith- 
flUndini^  appear  to  them  in  either  of  such  cases  to  be  sufficient  ground  for  judi- 
cial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  be  admitted  to  bail  by 
SQch  two  justioes  in  the  manner  hereinafter  mentioned.)  Provided  always,  that 
nothing  herein  contained,  shall  be  construed  to  require  any  such  justice  or  jus. 
tices  to  hear  efideoce  on  behalf  of  any  person  so  charged  as  aforesaid,  unless  it 
shall  appear  to  him  or  them  to  be  meet  and  conducive  to  the  ends  of  justice  to 
bear  the  same.** 

Thb  enactment,  ss  to  the  cases  in  which  justices  should  bail,  has  undergone 
an  imporUnt  amendment  by  the  statute  5  &  6  Will,  IV.  c.  33,  ^  33,  which,  after 
reciting  **  Whereas  in  many  cases  the  taking  bail  for  the  appearance  of  persons 
charged  with  felony  may  be  eafely  admiUed  without  endangering  the  appearance 
of  such  persons  to  take  their  trial  in  due  course  of  law  and  it  is  therefore  expe- 
dient in  sneh  cases  to  amend  and  extend  the  provisions  in  that  respect  of  tha 
7  Geo.  IV.  c.  S4,*'  enacU  *«that  it  shall  be  lawful  for  any  two  justices  of  the 
peace*  if  they  shall  think  fit  (of  whom  one  or  other  shall  have  signed  the  war- 
rant  of  oonmitment)  to  admit  any  person  or  persons  charged  with  felony,  or 
against  whom  a  warrant  of  commitment  for  felony  is  signed,  to  bail,  in  the 
manner  and  according  to  the  provisions  directed  by  the  said  recited  act,  in 
soeh  stom  or  sums  of  money  and  with  such  surety  or  sureties  as  they  shall  think 
fit,  and  voimitketanding  eueh  person  or  pereone  shall  have  eonfeeeed  the  matter 
imid  te  hie  or  their  charge,  or  notwithetanding  $ueh  ju$tiee»  shall  not  think  that 
emeh  charge  ie  groandlees,  or  shall  think  that  the  circumstances  are  such  as  to 
raiee  a  preeumption  of  guiU^ 

Since  these  enactments  one  justice  cannot  admit  to  bail  on  a  charge  of  felony 
or  emepieiam  <^  felany.  He  must  either  dismiss  the  charge  or  commit  the  ac- 
caeed;  or  he  must  order  the  party  to  be  detained  until  he  be  taken  before  two 
jostiees.  If  the  prisoner  be  brought  before  /too  or  more  justices  either  in  tli# 
first  instance  or  on  being  ordered  to  be  detained  by  a  single  justice  or  after  a 
wsrrant  of  commitment  made,  they  may,  if  they  shall  think  nt,  admit  him  to 
ktiL    lAir«,331. 
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9.  The  writ  of  homine  replegiando  excepts  the  case  of  the 
death  of  a  man  from  bail.  * 

4.  It  was  resolved  by  all  the  judges  of  England^  7  Car.  1. 
that  a  man  is  not  bailable  for  manslaughter,  as  I  had  it  from 
the  book  of  the  late  chief  justice  ffyde^  who  accordingly 
[  139  ]  did  set  a  fine  of  20/.  upon  a  learned  reader,  being  a 
justice  of  peace,  and  now  an  antient  serjeant  at  law  for 
bailing  a  man  in  case  of  manslaughter  in  the  county  of  Salopy 
which  I  knew  to  be  true ;  and  this  was  approved  by  most  of 
the  judges  that  heard  it. 

To  settle  this  business  therefore  I  say, 

1.  That  in  case  of  murder  it  is  of  all  hands  agreed,  that  the 
justices  of  peace  cannot  bail,  but  it  is  to  be  done  regularly  only 
in  the  king's  bench. 

2.  That  in  case  of  manslaughter,  if  the  fact  be  apparent  by 
plain  proof  or  confession  that  a  man  is  kild,  and  kild  by  J,  S. 
whether  the  same  were  done  tx  malitid  prsecogitatdj  or  upon 
a  sudden  falling  out,  or  but  at  defendendoj  yet  a  justice  of  peace, 
or  two  justices,  whereof  one  of  the  quorum  cannot  bail  by  any 
law  in  force. 

3.  That  whether  it  do  eonsiare  de  persond  occideniis,  or  de 
modo  occidendiy  or  not,  yet  if  the  party  be  indicted  of  man- 
slaughter, nay  tho  it  were  but  se  dtftndendoy  the  justices  of 
peace  cannot  bail. 

4.  But  if  there  be  a  manslaughter  committed,  and  it  is  cer- 
tainly no  more,  and  a  party  suspected  is  brought  before  two 
justices  of  the  peace,  whereof  one  is  of  the  quorumj  if  the  mat- 
ter be  doubtful  and  uncertain,  whether  this  be  the  person  that 
did  the  fact,  the  two  justices  of  peace,  whereof  one  is  of  the 
guorurriy  may  bail  thai  man,  and  that  by  virtue  of  the  statute 
of  1  S.  3.  cap.  3.  which  gave  power  to  one  justice  of  peace 
generally  to  bail  any  person  suspect  of  felony,  if  it  appear  to 
him  to  be  a  light  suspicion,  (whereof  he  must  needs  be  the 
judge,)  which  doubtless  extended  to  manslaughter;  and  altho 
the  statute  of  3  H.  7.  cap.  3.  transfers  that  power  to  two  justices 
of  peace,  whereof  one  of  the  quorum^  yet  still  it  was  bottomed 
upon  the  statute  of  1  B.  3.  and  the  statute  of  I  fy  2  P.^  Mia 
bottomed  upon  that  of  3  H.  7. 

Again,  the  statute  even  of  Westminster  I.  [viz.  3  E.  1.]  tho 
it  say  de  morte  hominisj  there  is  no  bail  at  common  law,  yet  it 
must  be  intended,  when  the  offender  is  certainly  known,  for  it 
generally  provides,  that  persons  taken  upon  a  light  suspicion 

shall  be  baild;  and  therefore  the  statute  of  1  4*  2 
[  140  'j  P.  ^  Af.  when  it  makes  the  statute  of  Westminster  1. 

the  standard  of  their  proceeding  in  point  of  bailment, 
and  yet  supposeth  one  taken  for  manslaughter  bailable,  must 
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mean  such  a  manslaughter,  where  the  party  is  [only]  suspected, 
not  where  the  thing  is  done  [by  him];  for  the  words  bailable 
by  lawy  do  not  only  refer  to  felony  y  which  is  the  last  antecedent, 
but  manslavghier:  and  by  this  construction,  all  tlie  statutes, 
and  all  parts  of  the  statutes  stand  together.[4] 


[41  The  SUrtuie  31  Ckarle*  II.  chap.  Hd  miided  •«  An  act  for  Uie  better  8eoariii| 
the  liberty  of  the  subject  and  for  preTention  of  iropriaoniiient  beyond  the  aeaa,** 
frtmidf^  Whereas  great  delays  have  been  used  by  sheriffs,  gaolers  and  other  oflU 
eers  to  whose  custody  any  of  the  king*s  subjects  hsTe  been  eomroitted  for  orimi- 
nal  or  supposed  criminal  matters,  in  making  returns  of  writs  of  hahmu  corfuB  to 
them  directed,  by  standing  out  an  a/tas  and  pturies  habeas  corpus  and  sometime! 
more  and  by  other  shifts  to  avoid  their  yielding  obedience  to  such  writs,  contrary 
to  their  duty  and  the  known  law  of  the  land  whereby  many  of  the  king*s  subjedi 
ha?e  been  and  hereafter  may  be  long  detained  in  prison,  in  such  cases  where  bj 
law  they  are  baiUible  to  their  great  charges  and  Tcxation. 

IL  For  the  preTcntion  whereof  and  the  more  speedy  relief  of  all  persons  im- 
nrisoned  for  any  such  criminal  or  supposed  criminal  matters;  Be  it  enacted  by  tiM 
king's  most  excellent  majesty,  by  and  with  the  adyice  and  consent  of  the  lords 
temporal  and  spiritual  and  commons  in  this  present  parliament  assembled  and  bj 
the  authority  thereof  That  whensoever  any  person  or  persons  shall  bring  anj 
htihema  cnrpuM  directed  unto  any  sheriff  or  sheriffs,  gaoler,  minister  or  other  per- 
son whatsoever,  for  any  person  in  his  or  their  custody,  and  the  said  writ  shall  bs 
served  upon  the  said  officer  or  left  at  the  gaol  or  prison  with  any  of  tlie  under 
officers,  under  keepers  or  deputy  of  the  said  officers  or  keepers,  that  the  said  offi* 
eer  or  officers,  his  or  their  under  officers,  under  keepers  or  deputies,  shall  withia 
three  days  a(Ur  the  service  thereof  as  aforesaid  (unless  the  commitment  aforesaid 
were  for  treason  or  felony  plainly  and  specially  expressed  in  the  warrant  of  com- 
nitment)  upon  payment  or  tender  of  the  charges  of  bringing  the  said  prisoner,  to 
be  ascertained  by  the  judge  or  court  that  awarded  the  same  and  endorsed  upon  the 
nid  writ,  not  exceeding  twelve  pence  per  mile,  and  upon  security  given  by  hk 
own  bond  to  pay  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be  re- 
manded by  the  court  or  judge  to  which  he  shall  be  brought  according  to  the  true 
intent  and  meaning  of  this  present  act  and  that  he  will  not  make  any  escape  by 
tbe  way,  make  return  of  such  writ  and  bring  or  cause  to  be  brought  the  body  of 
the  party  so  committed  or  restrained  unto  or  before  the  lord  chancellor  or  lord 
keeper  of  the  great  seal  of  England  for  the  time  or  the  judges  or  barons  of  the 
said  court  from  whence  the  said  writ  shall  issue  or  unto  or  before  such  other  per- 
son or  persons  before  whom  the  said  writ  is  made  returnable  according  to  tbe 
eommand  thereof  and  shall  then  likewise  certify  the  true  causes  of  his  detainer  or 
imprisonment,  unless  the  commitment  of  the  said  party  be  in  any  place  beyond 
tbe  distance  of  twenty  miles  from  the  place  or  places  where  such  court  or  person 
is  or  shall  be  residing;  and  if  beyond  the  distance  of  twenty  miles  and  not  above 
one  hundred  miles  tmn  within  the  space  of  ten  days,  and  if  beyond  the  distance 
of  one  hundred  miles  then  within  the  space  of  twenty  days  after  such  delivery 
aforesaid  and  not  longer. 

IIL  And  to  the  intent  that  no  sberilT,  gaoler  or  other  officer  may  pretend  igno^ 
ranoe  of  the  import  of  any  such  writ :  &  it  enacted  by  the  authority  aforesaidt 
that  all  such  writs  shall  be  marked  in  this  manner,  per  wl/atutum  triee$im9  prtMe 
Csrs^t  §eeundi  regit  and  shall  be  signed  by  the  person  that  awards  the  same;  and 
if  any  person  or  persons  shall  bA>r  stand  committed  or  detained  as  aforesaid  for 
any  crime,  unless  for  treason  or  folony  plainly  expreesed  in  the  warrant  of  oom- 
■ntment,  in  the  vacation  time  and  out  of  term  it  shall  and  may  be  lawfol  to 
and  for  the  person  or  persons  so  committed  or  detained  (other  than  persons  ooo- 
viel  or  in  execution  by  legal  process)  or  any  one  on  his  or  their  behalf  to  appeal 
er  eofliplain  to  the  lord  chaocellor  or  lord  keeper  or  any  one  of  hie  majesty*!  Joe- 
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ticM  either  of  the  one  bench  or  of  the  other  or  thebaroni  of  the  exchequer  of  tba 
degree  of  the  coif;  and  the  said  lord  chancellor,  lord  keeper,  juatices  or  barons  or 
any  of  them  npon  ?iew  of  the  copy  or  copies  of  the  warrant  or  warrants  of  commit- 
ment and  detainer  or  otherwise  upon  oath  made  that  snch  copy  or  copies  were 
denied  to  be  given  by  such  person  or  persons  in  whose  custody  the  prisoner  or 
prisoners  is  or  are  detained  are  hereby  authorized  and  required  on  request  made 
in  writing  by  such  person  or  persons  or  any  on  his,  her  or  their  behsif  attested 
and  subscribed  by  two  witnesses  who  were  present  at  the  delivery  of  the  same  to 
award  and  grant  an  habeas  corpus  under  the  seal  of  such  court  whereof  he  shall 
then  be  one  of  the  judges,  to  be  directed  to  the  officer  or  officers  in  whose  custody 
the  party  so  committed  and  detained  shall  be,  returnable  timneduite  before  the 
■aid  lord  chancellor  or  lord  keeper  or  such  justice^  baron  or  any  otlier  justice  or 
baron  of  the  degree  of  the  coif  of  any  of  the  said  courts;  and  upon  service  thereof 
as  aforesaid,  the  officer  or  officers,  under  keeper  or  under  keepers  or  their  deputy 
in,  whose  custody  the  party  is  so  committed  or  detained,  shall  within  the  times 
respectively  before  limited  bring  such  prisoners  before  the  said  lord  chancellor  or 
lord  keeper  or  such  justices,  bojons  or  one  of  them  before  whom  the  said  writ  ia 
made  returnable  and  in  case  of  his  absence  before  any  other  of  them  with  the 
return  of  such  writ  and  the  true  causes  of  the  commitment  and  detainer  a^l 
thereupon  within  two  days  after  the  party  shall  be  brought  before  thero,  the  said 
lord  chancellor  or  lord  keeper  or  such  justice  or  baron  Iwfore  whom  the  prisoner 
ahall  be  brought  as  aforesaid  shall  discharge  the  said  prisoner  from  his  imprison- 
ment, taking  his  or  their  recognizance  with  one  or  more  surety  or  sureties  in  any 
aom  according  to  their  discretions,  having  regard  to  the  quality  of  the  person  and 
nature  of  the  offence,  for  his  or  their  appearance  in  the  court  of  king's  bench  the 
term  follow iiig  or  at  the  next  assizes,  sessions  or  general  gaol-delivery  of  and  for 
■uch  county,  city  or  place  where  the  commitment  was  or  where  the  offisnce  was 
committed  or  in  such  other  court  where  the  ssid  offence  is  properly  cognisable 
as  the  case  shall  require  and  there  shall  certify  the  said  writ  with  the  return 
thereof  and  the  said  recognizance  or  recognizances  into  the  said  court,  where 
snch  appearance  is  to  be  made,  unless  it  shall  appear  unto  the  said  lord  ciianceU 
lor  or  lord  keeper  or  justice  or  justices  or  baron  or  barons  that  the  party  so  com. 
mitted  is  detained  upon  a  legal  process,  order  or  warrant  out  of  some  court  that 
hath  jurisdiction  of  criminal  matters  or  by  some  warrant  signed  and  sealed  with 
the  hand  and  seal  of  any  of  the  said  justices  or  barons  or  some  justice  or  justices 
of  the  peace  for  such  matters  or  offisnces  for  the  which  by  the  law  the  prisoner  is 
not  bailable. 

IV.  Provided  always  and  be  it  enacted,  that  if  any  person  shall  have  wilfully 
neglected  by  the  space  of  two  whole  terms  after  his  imprisonment  to  pray  a  As- 
bmt  corpus  for  his  enlargement,  such  person  so  wilfully  neglecting  shall  not  have 
VBLj  habeas  corpus  to  be  granted  in  vacation  time  in  pursuance  of  this  act. 

V.  And  be  it  further  enacted  by  the  authority  'aforesaid  that  if  any  officer 
or  officers,  his  or  their  under  officer  or  under  officers,  under  keeper  or  under 
keepers  or  deputy  shall  neglect  or  refuse  to  make  the  returns  aforesaid  or  to  brin|^ 
the  body  or  bodies  of  the  prisoner  or  prisoners  according  to  the  command  of  the 
said  writ  within  the  respective  times  aforesaid  or  upon  &mand  made  by  the  pri- 
soner or  person  in  his  behalf,  shall  refose  to  deliver  or  within  the  space  of  aix 
liours  after  demand  shall  not  deliver  to  the  person  so  demanding  a  true  copy  of 
the  warrant  or  warrants  of  commitment  and  detainer  of  such  prisoner,  which  he 
and  they  are  hereby  required  to  deliver  accordingly,  all  and  every  the  head  gaolers 
and  keepers  of  such  prisons  and  such  other  person  in  whose  custody  the  priscmer 
■hall  be  deUined  shall  for  the  first  offence  forfeit  to  the  prisoner  or  party  grieved 
the  sum  of  one  hundred  pounds  and  for  the  second  offence  the  sum  of  two  hnn- 
dred  pounds  and  shall  and  is  hereby  made  incl|>able  to  hold  or  execute  his  said 
cffice ;  the  said  penalties  to  be  recovered  by  the  prisoner  or  party  grieved,  his 
executors  or  administrators  by  any  action  of  debt,  suit,  bill,  plaint  or  information 
in  any  of  the  king's  courts  at  Westminster,  wherein  no  essoin,  protection,  privi. 
l^ge,  inspection,  wager  of  law  or  stay  of  prosecution  by  non  volt  ulterius  proseqni 
or  otherwise  shall  Ss  admitted  or  allowed  or  any  more  than  one  imparlance,  and 
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woHj  recoTery  or  judgment  at  the  lait  of  any  party  grieved  aball  be  a  safficient 
eooviction  for  the  first  offence,  and  any  after  recovery  or  judgment  at  the  tuit  of 
a  party  grieved  for  any  offence  after  the  first  judgment  shall  be  a  sufficient  coo* 
victioa  to  bring  the  officers  or  person  within  the  said  penalty  for  the  second 
offence. 

VI.  And  for  the  prevention  of  unjust  vexation  by  reiterated  commitments  for 
the  same  offence,  be  it  enacted  by  the  authority  aforesaid,  that  no  person  or  per. 
sons  which  shsll  be  delivered  or  set  at  large  upon  any  habeas  corpus  shall  at  any 
time  hereafter  be  sgain  imprisoned  or  committed  for  the  same  offence  by  anr 
person  or  persons  whatsoever  other  than  by  the  legal  order  and  process  of  sucn 
coort  wherein  he  or  they  shall  be  bound  by  recognizance  to  appear  or  other  court 
having  jurisdiction  of  the  cause;  and  if  any  other  person  or  persons  shall  know* 
ingly  contrary  to  this  act  recommit  or  imprison  or  knowingly  procure  or  cause 
to  be  recommitted  or  imprisoned  for  the  same  offence  or  pretended  offence  any 
person  or  persons  delivered  or  set  at  large  as  aforesaid  or  be  knowingly  aiding  or 
assisting  therein,  then  he  or  they  shall  fi>rfeit  to  the  prisoner  or  party  grieved  the 
sum  of  five  hundred  pounds,  any  colourable  pretence  or  variation  in  the  warrant 
OP  warrants  of  commitment  notwithstanding,  to  be  recovered  as  aforesaid. 

£11.  Provided  always  and  be  it  further  enacted,  That  if  any  person  or  per- 
shall  be  committed  for  high  treason  or  felony  plainly  and  specially  ez* 
pressed  in  the  warrant  of  commitment,  upon  his  prayer  or  petition  in  open  court 
the  first  week  of  the  term,  or  first  day  of  the  sessions  of  oyer  and  terminer  and 
general  gaol  delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some  time 
in  the  next  term,  sessions  of  oyer  and  terminer  or  general  gaol  delivery  af)er  such 
commitment,  it  shall  and  may  be  lawful  to  and  for  the  judges  of  the  Court  of 
Xing*s  Bench  or  justices  of  oyer  and  terminer  or  general  gaol  delivery,  and  the^ 
are  hereby  required  upon  motion  to  them  made  in  open  court  the  last  day  of  the 
term,  sessions  or  goal  delivery,  either  by  the  prisoner  or  any  one  in  his  behalf,  to 
set  at  liberty  the  prisoner  upon  bail  unless  it  appear  to  the  judges  and  justicee 
upon  oath  made  that  the  witnesses  for  the  king  could  not  be  produced  the  same 
term,  sessions  or  general  gaol  delivery;  and  if  any  person  or  persons  committed 
as  aforesaid  upon  his  prayer  or  petition  in  open  court,  the  first  week  of  the  term 
or  first  day  of^  the  sessions  of  oyer  and  terminer  and  general  gaol  delivery  to  be 
brought  to  his  trial,  shall  not  be  indicted  and  tried  the  second  term,  sessions  of 
oyer  and  terminer  or  general  gaol  delivery  after  his  commitment  or  upon  hie 
trial  shall  be  acquitted,  he  shall  be  discharged  from  his  imprisonment 

VIII.  Provided  always  that  nothing  in  this  act  shall  extend  to  dincharge  oot 
of  prison  any  person  charged  in  debt  or  other  action,  or  with  process  in  any 
eivil  cause,  but  that  after  he  shall  be  discharged  of  his  imprisonment  for  such 
bis  criminal  offence,  he  shall  be  kept  in  custody  according  to  the  law  for  soch 
other  suit 

IX.  Provided  always  and  be  it  enacted  by  the  authority  aforesaid.  That  if  anj 
person  or  persons,  subjects  of  this  realm,  shall  be  committed  to  any  prison  or  in 
enstody  of  any  officer  or  officers  whatsoever  for  any  criminal  or  supposed  crimi* 
nal  matter,  that  the  said  person  shall  not  be  removed  from  the  said  prison  and 
enstody  into  the  custody  of  any  other  officer  or  officers,  unless  it  be  by  haheaB 
€9rjm$  or  some  other  legal  writ,  or  where  the  prisoner  is  delivered  to  the  con- 
stable or  other  inferior  officer  to  carry  to  some  common  gaol,  or  where  any  per* 
■on  is  sent  by  order  of  any  judge  of  assize,  or  justice  of  the  peace  to  anj 
common  work-houfe  or  house  of  correction,  or  where  the  prisoner  is  ren^oved 
from  one  prison  or  place  to  another  within  the  same  county  in  order  to  his  or 
her  trial  or  discharge  in  due  course  of  law,  or  in  case  of  sudden  fire  or  infection' 
or  other  necessity ;  and  if  any  person  or  persons  shall  afler  luch  commitment 
mioresaid  make  out  and  sign  or  countersign  any  warrants  for  such  removal  afore- 
eaid  contrary  to  this  act,  as  well  he  that  makes  or  signs  or  countersigns  such 
warrant  or  warrants  as  the  officer  or  officers  that  obey  or  execute  the  same,  shall 
■ofTer  and  incur  the  pains  and  forfeitures  in  this  act  before  mentioned,  both  for 
the  first  and  second  offence  respectively,  to  be  recovered  in  manner  aforesaid  by 
the^ierty  grieved. 
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X.  Provided  also,  aod  be  it  farther  enacted  by  the  anthoritj  aforeeaid.  That  it 
riiall  aod  may  be  lawfb!  to  and  for  any  prisoner  and  priaonera  aa  aforeaaid  to 
niofe  and  obtain  hb  or  their  kabeaB  earpuB  as  well  oot  of  the  High  Coart  of 
Chancery  or  Court  of  Elxcheqiier  aa  oot  of  the  Coort  of  King*8  Bench  or  ComnKm 
Pleas  or  either  of  them,  and  if  the  said  Lord  Chancellor  or  Lord  Keeper,  or  any 
judge  or  jodgea,  baron  or  barona  for  the  time  being  of  the  degree  of  the  Coif  of 
mny  of  the  courts  aforesaid  in  the  Tacation  time  opon  riew  of  the  copy  or  copiea 
of  the  warrant  or  warrants  of  commitment  or  detainer,  or  upon  oath  made  that 
■och  copy  or  copiea  were  denied  aa  aforesaid,  shall  deny  any  writ  of  Ae&aoa 
€OrpuB  by  thia  act  reqoired  to  be  granted,  being  moved  for  aa  afbreeaid,  they  aball 
aeverally  forfeit  to  the  prisoner  or  party  grievMl  the  earn  of  five  hondred  poonda, 
to  be  recovered  in  manner  aforeaaid. 

XI.  And  be  it  declared  and  enacted  by  the  authority  aforeaaid.  That  an  kmhemt 
cmrpoB  according  to  the  true  intent  and  meaning  of  this  act  may  be  directed  and 
mn  into  any  county  palatine,  the  cinque  ports  or  other  privileged  placea  within 
the  kingdom  of  England,  dominion  oif  Walea  or  town  of  Berwick  opon  Tweed, 
and  the  ialanda  of  Jeraey  and  Guernsey,  any  law  or  uaage  to  the  contrary  noi- 
withstanding. 

XI L  And  for  preventing  illegal  imprisonments  in  prisons  beyond  the  aeoa,  be 
il  further  enacted  by  the  authority  aforesaid.  That  no  anbject  ojf  thia  realm  tijkt 
■ow  is  or  hereafler  ahall  be  an  inhabitant  or  resident  of  thia  kingdom  of  Eng. 
land,  dominion  of  Walea  or  town  of  Berwick  upon  Tweed  ahall  or  may  be  sent 
prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or  into  parte,  gar- 


risonn,  islands  or  places  beyond  the  seaa,  which  are  or  at  an^  time  hereafter  ahall 
be  within  or  without  the  dominiona  of  his  majesty  his  heirs  or  sucoessora.  and 
that  every  such  imprisonment  is  hereby  enacted  and  adjudged  to  be  illegal,  and 
that  if  any  of  the  said  aubjects  now  is  or  hereafler  shall  be  so  imprisoned,  every 
•aoh  person  and  persons  so  imprisoned  shall  and  may  for  every  such  impriaoo- 
ment  maintain  by  virtue  of  this  act  an  action  or  acUona  of  fitlse  imprisonment 
in  any  of  hia  majesty's  courts  of  record  against  the  person  or  persona  by  whom 
lie  or  ahe  aball  be  so  committed,  detained,  imprisoned,  sent  prisoner  or  tranaported 
contrary  to  the  true  meaning  of  this  act  and  againat  all  or  any  peraon  or  peraona 
that  ahall  firame,  contrive,  write,  aeal  or  coonteraign  any  warrant  or  writing  for 
■nch  commitment,  detainer,  imprisonment  or  transportation  or  shall  be  adviaing 
aiding  or  assisting  in  the  same  or  any  of  them,  and  the  plaintiff  in  every  aoch 
action  ahall  have  judgment  to  recover  hia  treble  costs,  beaidea  damagea,  whieh 
damages  so  to  be  given  shall  not  be  less  than  five  hundred  pounda,  in  which  action 
BO  delay,  atay  or  stop  of  proceeding  by  rule,  order  or  command,  nor  no  injonction, 
protection  or  privilege  whataoever  nor  any  more  than  one  imparlance  aball  be 
allowed,  except  in  auch  rule  of  the  court  wherein  the  action  ahall  depend  made  in 
open  court  as  shall  be  thought  in  justice  necessary  for  apecial  cauae  to  be  ex- 
pressed  in  the  said  role;  and  the  person  or  persons  who  shall  knowingly  frame, 
contrive,  write,  seal  or  countersign  any  warrant  for  auch  commitment,  detainer 
or  transportation  or  ahall  so  commit,  detain,  impriaon  or  transport  any  person  or 
peraons  contrary  to  this  act  or  be  any  ways  advising,  aiding  or  aaaiating  therein 
being  lawfully  convicted  thereof  shall  be  diaabled  from  thenceforth  to  bear  any 
office  of  trust  or  profit  within  the  aaid  realm  of  England,  dominion  of  Walea  or 
town  of  Berwick  upon  Tweed  or  any  of  the  islands,  territories  or  dominiona  thare- 
nnto  belonging,  and  aball  incur  and  sustain  the  pains,  penaltiea  and  forfcitnrea 
limited,  ordained  and  provided  in  and  by  the  atatute  of  provision  and  prasmooire 
made  in  the  sixteenth  year  of  king  Richard  the  Second  and  be  incapable  of  any 
pardon  from  the  king,  hia  heira  or  auccessors  of  the  said  forfoiturea,  loeaea  or  dia- 
abilitiea  or  any  of  them. 

XIII.  Provided  always  that  nothing  in  thia  act  ahall  extend  to  give  benefit  to 
any  peraon  who  ahall  by  contract  in  writing  agree  with  any  merchant  or  owner 
of  any  plantation  or  other  person  whatsoever  to  be  tranaported  to  any  parte  beyond 
the  seaa  and  receive  earneat  upon  aoch  agreement  although  that  afterwarda  such 
person  shall  renounce  such  contract. 

XIV.  Provided  always  and  be  it  enacted  that  if  any  peraon  or  pereona  lawftdlj 
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coaiicted  ofaaj  ieiiMiy  dutll  ia  open  court  pray  to  be  transported  beyond  tlie  etit 
mod  the  eooit  elieU  thiok  fit  to  leave  him  or  them  in  prison  for  that  purpose,  siieh 
penoB  or  peraooe  may  be  transported  into  any  parts  beyond  the  seas,  this  ad  or 
•ay  thing  therein  contained  to  the  contrary  notwithstanding. 

jLV.  Provided  also  and  be  it  enacted  that  nothing  herein  contained  shall  bs 
'i  coBstmed  or  taken  to  extend  to  the  imprisonment  of  any  person  belore 


the  first  day  of  June  one  thousand  six  hundred  seventy.nine  or  to  any  thing  ad» 
vised,  procured  or  otherwise  done  relating  to  such  imprisonment,  any  thing  hera* 
ia  oootained  to  the  contrary  notwithstanding. 

XVL  Provided  also  that  if  any  person  or  persons  at  any  time  resiant  in  tUa 
realm  shall  have  committed  any  capital  offence  in  Scotland  or  Ireland  or  any  of 
the  islands  or  fereign  plantations  of  the  king  his  heirs  or  successors  where  hie  or 
aba  ought  to  be  triml  for  such  offence,  such  person  or  persons  may  be  sent  to  such 
plaea  there  to  receive  such  trial  in  such  manner  as  the  same  might  have  besB 
used  before  the  making  of  this  act,  any  thing  herein  contained  to  the  contrary 
Botwithslandiag. 

XVIL  Provided  also  and  be  it  enacted  that  no  person  or  persons  shall  be  soad, 
impleaded,  naolesied  or  troubled  for  any  offence  against  this  act  unless  the  party 
offiuiding  be  sued  or  impleaded  for  the  same  within  two  years  at  the  most  after 
aach  time  wherein  the  offence  shall  be  committed  in  case  the  party  grieved  shall 
not  he  tbeo  in  prison,  and  if  he  shall  be  in  prison  then  within  the  space  of  two 
yean  after  the  decease  of  the  person  imprisoned  or  his  or  her  delivery  out  of  pii. 
aoa«  which  shall  first  happen. 

XVIIL  And  to  the  intent  no  person  may  avoid  his  trial  at  the  assises  or  gena> 
ral  goal-delivery  by  procuring  his  removal  before  the  assises  at  such  time  as  ha 
aaanot  be  brought  back  to  receive  his  trial  there,  be  it  enacted  that  after  tba 
aasiaes  proelaioied  for  that  county  where  the  prisoner  is  detained  no  person  shall 
be  removed  firom  the  common  gaol  upon  any  habeas  corpus  granted  in  pursuaaca 
of  this  act  but  upon  any  such  kabeaa  corpus  shall  be  brought  before  the  judge  of 
aasiie  in  open  court  who  is  thereupon  to  do  what  to  justice  shall  appertain. 

XIX.  Provided  nevertheless  that  after  the  assises  are  ended  any  person  or  per* 
Boas  detained  may  have  his  or  her  habeas  corpus  according  to  the  direction  and 
intention  of  this  act 

XX.  And  be  it  also  enacted  by  the  authority  aforesaid,  that  if  any  informatico, 
aoit  or  action  shall  be  brought  or  exhibited  against  any  person  or  persons  for  any 
cAooe  committsd  or  to  be  committed  against  the  form  of  this  law  it  shall  be  hiw* 
fid  for  soch  defendants  to  plead  the  general  issue,  that  they  are  not  guilty  or  that 
iJMy  owe  nothing  and  to  give  such  special  matter  in  evidence  to  the  jury  that 
abaJI  try  the  same  which  matter  being  pleaded  had  been  good  and  sufficient  mat- 
ter in  law  to  have  discharged  the  said  defendant  or  defendants  against  the  said 
ioforroatioa,  suit  or  action  and  the  said  matter  shall  be  then  as  available  to  him 
or  tiiem  to  all  intenU  and  purpowDs  as  if  he  or  tiiey  had  sufficiently  pleaded,  sat 
forth  or  alleged  the  same  matter  in  bar  or  discharge  of  such  information,  suit  or 


XXL  And  because  many  times  persons  charged  with  petty  treason  or  felony 
or  as  accessariee  thereunto  are  committed  upon  suspicion  only  whereupon  they 
are  baibble  or  not  according  as  the  circumstances  making  out  the  suspicion  are 
nsora  or  lem  weighty  which  are  best  known  to  the  justices  of  peace  that  commit- 
ted the  persons  and  have  the  examinations  before  them  or  to  other  justices  of  the 
peace  in  the  county,  be  it  therefore  enacted  that  when  any  person  shall  appear  to 
be  eoramitted  by  any  judge  or  justice  of  the  peace  and  charged  as  accessary  before 
the  foetto  any  petty  treason  or  felony  or  upon  suspicion  thereof  or  with  suspicion 
of  petty  treasoo  or  felony,  which  petty  treason  or  felony  shall  be  plainly  and 
•peeiaUy  expressed  in  the  warrant  of  commitment  that  such  person  shall  not  ha 
lamofcd  or  bailed  by  virtue  of  this  act  or  in  any  other  manner  than  they  might 
Inve  been  before  the  making  of  this  act. 

Tie  sUtmie  56  Ota.  III.  eh.  100.  enacts : 

SeeL  1.  That  whara  any  person  shall  be  confined  or  restrained  of  his  or  her 
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liberty  (otherwise  than  for  eome  criminal  or  aapposed  criminal  matter  and  except 
pertona  imprisoned  for  debt  or  by  proceaa  in  any  civil  suit)  within  that  part  of 
Great  Britain  called  EngrUnd,  dominion  of  Wales  or  town  of  Berwick  npon  Tweed 
or  the  isles  of  Jersey,  Guornsev  or  Man,  it  shall  and  may  be  lawful  for  any  one  of 
the  barons  of  the  Exchequer  or  the  degree  of  the  coif  as  well  as  for  any  one  of  the 
jostices  of  one  bench  or  the  other  in  Ireland  and  they  are  hereby  reqnired  opon 
complaint  made  to  them  by  or  on  the  behalf  of  the  person  so  connned  or  ro- 
■trained  if  it  shall  appear  by  affidavit  or  affirmation  (in  cases  where  by  law  an 
affirmation  is  allowed)  that  there  is  probable  and  reasonable  ?ronnd  for  such  com- 
plaint to  award  in  vacation  time  a  writ  of  habta*  eorpuB  ad  Bubfieiendum  onder 
the  seal  orsuch  court  whereof  he  or  they  shall  then  be  jod^fes  or  one  of  the  judges 
to  be  directed  to  the  person  or  persons  in  whose  custody  or  power  the  party  so 
confined  or  restrained  shall  be  returnable  immediately  before  the  person  so  award- 
ing; the  same  or  before  any  other  judge  of  the  Court  under  the  seal  of  which  the 
■aid  writ  issued. 

Sect.  3.  If  the  person  or  persons  to  whom  any  writ  of  habeas  eorpm$  shall  be 
directed,  according  to  the  provisions  of  this  act  upon  service  of  such  writ  either 
br  the  actual  delivery  thereof  to  him  her  or  them  or  by  leaving  the  same  at  the 
place  where  the  party  shall  be  confined  or  restrained  with  any  servant  or  agent 
of  the  person  or  persons  so  confining  or  regtraining  shall  wilfully  neglect  or  refuse 
to  make  a  return  or  pay  obedience  thereto  he  she  or  they  shall  be  deemed  guilty 
of  a  contempt  of  the  court  under  the  seal  whereof  such  writ  shall  have  issued, 
and  it  shall  be  lawful  to  and  for  the  said  justice  or  baron  before  whom  such  writ 
•hall  be  returnable  upon  proof  made  by  affidavit  of  wilPul  disobedience  of  the  said 
writ  to  issue  a  warrant  under  his  hand  and  seal  for  the  apprehending  and  bring- 
ing before  him  or  before  some  other  justice  or  baron  of  the  same  court  tlie  person 
or  persons  so  wilfully  disobeying  the  said  writ  in  order  to  his  her  or .  their  being 
bonnd  to  the  king's  majesty  with  two  sufficient  sureties  in  such  sum  as  in  the 
warrant  shall  be  expressed  with  condition  to  appear  in  the  court  of  which  tha 
■aid  justice  or  baron  is  a  judge  at  a  day  in  the  ensuing  term  to  be  mentioned  in 
the  said  warrant  to  answer  the  matter  of  contempt  with  which  he  she  or  they  are 
charged,  and  in  case  of  neglect  or  refusal  to  become  bound  as  aforesaid  it  shall 
be  lawful  for  such  justice  or  baron  to  commit  such  person  or  persons  so  neglect- 
ing or  refusing  to  the  jail  or  prison  of  the  court  of  which  such  justice  or  baron 
■mill  be  a  judge  there  to  remain  until  he  she  or  they  shall  have  become  bound  as 
aforesaid  or  shall  be  discharged  by  order  of  tlie  court  in  term  time,  or  by  order 
of  one  of  the  justices  or  barons  of  the  court  in  vacation  and  the  recognizance  or 
recognizances  to  be  taken  thereupon  shall  be  returned  and  filed  in  the  same  court 
and  shall  continue  in  force  until  the  matter  of  such  contempt  shall  have  been 
beard  and  determined  unless  sooner  ordered  by  the  court  to  be  discharged,  pro- 
Tided,  that  if  such  writ  shall  be  awarded  so  late  in  the  vacation  by  any  one  of  the 
•aid  justices  or  barons  that  in  his  opinion  obedience  thereto  cannot  be  conveniently 
paid  during  such  vacation  the  same  shall  and  may  at  his  discretion  Iw  made 
returnable  in  the  court  of  which  the  said  justice  or  baron  shall  be  a  justice  or 
baron  at  a  day  certain  in  the  next  term,  and  the  said  court  shall  and  may  proceed 
thereupon  and  award  process  of  contempt  in  case  of  disobedience  thereto  in  like 
manner  as  upon  disobedience  to  any  writ  originally  awarded  by  the  said  court, 
provided  also  that  if  such  writ  shall  be  awarded  by  the  court  of  King's  Bench  or 
the  court  of  Common  Pleas  or  court  of  Exchequer  in  the  said  countries  respec- 
tively which  last  mentioned  court  shall  have  like  power  to  award  such  writs  as 
the  respective  courts  of  King's  Bench  and  Common  Pleas  in  each  of  the  said 
countries  now  have  in  term  but  so  late  that  in  the  judgment  of  the  court  obedience 
thereto  cannot  be  conveniently  paid  during  such  term,  the  same  shall  and  may  at 
the  discretion  of  the  said  court  be  made  returnable  at  a  day  certain  in  the  then 
next  vacation  before  any  justice  or  baron  of  the  degree  of  the  coif  or  if  in  Ireland 
before  any  justice  or  baron  of  the  same  court  who  shall  and  may  proceed  there- 
upon in  such  manner  as  by  this  act  is  directed  concerning  writs  issuing  in  and 
made  returnable  during  the  vacation. 

Seei,  3.  That  in  all  oases  provided  for  by  thb  act  although  tho  retorn  to  any 
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writ  of  habeu  eorpui  fhall  be  ;ood  and  rafficient  in  law,  it  ihall  be  lawful  for  the 
hutioe  or  baron  before  whom  such  writ  may  be  retornable  to  proceed  to  examine 
into  the  trath  of  the  facta  set  forth  in  such  return  by  affidavit  or  by  affirmation 
(in  eaaes  where  affirmation  is  allowed  by  law)  and  to  do  tlierein  as  to  justice  shall 
appertain;  and  if  such  writ  shall  be  returned  before  any  one  of  the  said  justices  or 
barons  and  it  shall  appear  doubtful  to  him  on  such  exaniinatton  whether  the  ma- 
tsrial  facts  aet  forth  in  the  said  return  or  any  of  them  be  true  or  not,  in  such  case 
it  shall  and  may  be  lawful  for  the  said  justice  or  baron  to  let  to  bail  the  said  per- 
son so  confined  or  restrained  upon  his  or  her  entering  into  a  recognizance  with 
one  or  more  sureties  or  in  case  of  infancy  or  covertore  or  other  disability  upon 
security  by  reeognixanoe  in  a  reasonable  sum  to  appear  in  the  court  of  which  the 
said  jostioe  or  baron  shall  be  a  justice  or  baron,  upon  a  day  certain  in  the  term 
ibUowinf,  and  so  fhim  day  to  day  as  the  court  shall  require,  and  to  abide  such 
order  aa  the  court  shall  make  in  and  concerning  the  promises;  and  such  justice 
or  baroo  shall  transmit  into  the  same  court  the  said  writ  and  return  together  with 
such  recognizance,  affidavits  and  affirmations;  and  thereupon  it  shall  be  lawful 
for  the  said  court  to  proceed  to  examine  into  the  truth  of  the  facts  set  forth  in  the 
return  in  a  summary  way  by  affidavit  or  affirmation  (in  cases  where  b^  law  affir. 
matioQ  is  allowed)  and  to  order  and  determine  touching  the  discharging  bailing 
or  remanding  the  perty. 

SeeL  4.  That  the  like  proceedings  may  be  had. in  the  court  for  controverting 
the  troth  of  the  return  to  any  such  writ  of  habeas  corpus  awarded  as  aforesaid, 
although  such  writ  shall  be  awarded  by  the  said  court  itself  or  be  retornable 
therein. 

fiSect.  5.  That  a  writ  of  habeas  corpus  according  to  the  true  intent  and  meaning 
of  this  act  may  be  directed  and  run  into  any  county  palatine  or  cinque  port  or 
aoT  other  privileged  place  within  that  pari  of  Great  Britain  called  England,  do* 
amion  of  Wales  and  town  of  Berwick  upon  Tweed  and  the  isles  of  Jersey,  Guern- 
asy  and  Man  respeetively;  and  also  into  any  port,  harbour  road  creek  or  bay  upon 
the  coast  of  England  or  Wales  although  the  same  should  lie  out  of  the  body  of  any 
conntj;  and  if  such  writ  shall  issue  in  Ireland  the  same  may  lie  directed  and  run 
iato  any  port  harboor  road  creek  or  bay  although  tlie  aame  should  not  be  in  the 
body  of  any  county,  any  law  or  usage  to  the  contrary  in  any  wise  notwithstanding. 

Sect.  6.  The  aeveral.  provisions  made  in  this  act  touching  tlie  making  writs  of 
isfress  eorfif  issuing  in  time  of  vacation  returnable  into  the  said  courts  or  for 
making  such  writs  awarded  in  term  time  returnable  in  vacation  as  the  cases  may 
respectively  happen,  and  also  for  making  wilful  disobedience  thereto  a  contempt 
of  the  court  and  for  issuing  warrants  to  apprehend  and  bring  beforj  the  said  jus- 
tices or  barons  or  any  of  them  any  person  or  persons  wilfully  disobeying  anj 
soch  writ  and  in  case  of  neglect  or  refusal  to  become  bound  as  afoi^aaid  for  com. 
Bitting  the  person  or  persona  so  neglecting  or  refusing  to  gaol  as  aforesaid 
respecting  the  recognisances  to  be  taken  as  aforesaid  and  the  proceeding  or  pro* 
eeedinga  thereon  shall  extend  to  all  writs  o(hab*.a9  corpus  awarded  in  pursuance 
of  the  said  act  passed  in  England  in  the  thirty-first  year  of  the  reign  of  king 
Charles  the  Second  or  of  the  said  set  passed  in  Ireland  in  the  twenty -first  ana 
twenty-second  years  of  bis  present  majesty  and  hereinbefore  recited  in  as  ample 
and  beneficial  a  manner  as  if  such  writs  and  the  said  cases  arising  thereon  had 
been  hereinbefore  specially  named  and  provided  for  respeotively. 
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CHAPTER  XVII. 


CONCBRNINO  TBI   FOUBTH   OElTERALy  K AM XLT,  TBS  TARIOUS 
MANNER   OF  BAILING   PRISONERS. 

Tee  fourth  thing  comes  to  be  considered,  namely,  the  different 
manner  of  bailing  of  malefactors. 
And  this  is  of  two  kinds. 
Firsif  By  writ. 

Secondlt/y  Ex  officio  without  a  writ 
[  141  3      AnAy  firsts  concerning  bail  by  writ. 

And  these  are  of  four  kinds.  1.  Homine  replegi" 
ando.  2.  Brtve  de  manucaptione.  3.  Habeas  corpus.  4.  De 
odio  4*  atid. 

I.  The  writ  of  homine  repkgiando  lies  for  any  person  im- 
prisond  for  a  misdemeanor,  wherein  by  the  law  he  is  bailable ; 
and  therefore  in  the  writ  there  is  an  exception  of  the  death  of  a 
man,  persons  imprisond  by  the  command  of  the  king  or  his  jus- 
tices, or  for  offenses  of  the  forest,  vcl  pro  aliquo  alio  rccto^ 
quart  secundum  consuetudinem  Anglis  non  sit  replegiabilis. 
F.  N.  B.  66./ 

But  tho  offenses  in  the  forest  are  excepted,  yet  a  special  writ 
of  homine  replegiando  lies  for  one  taken  by  the  ministers  of  the 
forest  (notoj  not  by  the  chief  justice)  F.  N.  B.  67.  a. 

So  that  this  writ  as  to  the  point  of  bailing  is  founded  upon 
the  statute  of  fVestm.  1.  cap.  15.  or  at  least  governed  by  it,  only 
in  the  statute  there  the  exception  is  of  persons  taken  by  [com- 
mand of]  ihe  Justices^  here  it  is  capiialisjusiiciarii. 

By  this  writ  the  sheriff  is  to  deliver  the  party  by  mainprise ; 
and  if  he  returns,  that  J.  S.  makes  title  to  the  person  imprisond, 
ei|her  as  his  villain  or  ward,  fyc.  he  is  to  take  sureties  of  the 
party  imprisond  to  appear  in  the  king's  bench  or  common-pleas, 
and  to  take  bail  of  him  for  his  appearance  at  the  day,  and  to 
attach  /.  S,  to  appear  at  the  same  day,  ^c.  where  the  business 
may  be  determind;  and  if  /.  S.  be  returned  non  est  inventus^ 
then  a  capias  in  withernam  may  be  granted  against  him  to 
take  his  body,  and  if  a  non  est  inventus  be  returned,  a  wither^ 
nam  to  take  his  goods. 

II.  The  writ  of  mainprise,  and  that  is  of  two  kinds,  namely, 
1.  The  general  original  writ  de  manucaptione.  2.  Special 
writs  of  mainprise,  both  issuing  out  of  the  Chancery* 

1.  The  general  writs  of  mainprise  are  at  large  set  down  in  the 
Regist.  /.  26S.  fy  seq.  and  F.  K  B.  250.  S;  sequentibus,  and 
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these  writs  seem  to  be  grounded  or  directed  also  by  the  statate 
of  3  B.  1.  cap.  15.  for  (hat  is  the  rule  and  direction  whereby 
persons  are  to  be  baild  by  this  general  writ ;  for  no  persons 
criminal  are  bailable  by  this  common  writ  of  mainprise,  for 
as  such  they  are  bailable  by  that  statute;  and  this  commoa 
writ  of  mainprise,  respects  either  such  as  are  committed  by  the 
sheriff  or  bailiff  of  a  hundred,  or  such  as,  tho  they  are 
in  the  sheriff's  custody,  are  yet  committed  to  his  cus-  [  142  ^ 
tody  by  others,  as  justices  of  the  peace,  fyc. 

1.  As  to  those  of  the  former  kind,  we  must  call  to  remem- 
brance what  hath  been  before  said  touching  the  power  of  the 
sheriff  to  taJie  indictments  of  felony,  either  by  commission  or  in 
bis  T\tmi 

The  former  power  is  repeald  by  the  statute  of  28  E.  3.  cap.  9. 
As  to  the  latter,  though  the  power  of  taking  indictments  con- 
tinues in  the  sheriff's  7\irn,  yet  by  the  statute  of  1  B.  4.  cap.  8. 
they  are  to  send  them  to  the  justices  of  peace  to  be  determind 
in  their  sessions;  but  the  sheriff  nor  his  bailiffs  are  not  to  arrest 
or  attach  any  person  thereupon ;  and  the  like  law  is  for  bailiflb 
of  hundreds,  who  have  a  leet  of  the  hundred  or  TVirn  accom- 
panying it. 

And  therefore  as  to  these,  the  writ  of  mainprise  is  conse- 
quently taken  away,  according  to  my  lord  CokCf  in  his  comment 
super  iVestm.  1  cap.  15.  2  Ins  tit.  p.  190. 

But  whereas  it  is  there  said,  that  by  that  statute  the  writ  of 
mainprise  generally  is  taken  awat/j  it  is  cettainly  mistaken,  for 
the  writ  of  mainprise  hath  still  in  cases  of  persons  committed  by 
the  justices  of  peace,  and  some  other  cases,  as  shall  be  farther 
shewn. 

2.  The  second  sort  therefore  of  these  common  writs  of  main- 
prise, were  for  such  malefactors  as  were  committed  by  others, 
if  they  were  such  as  by  the  statute  of  fVestm.  1.  cap.  15,  were 
bailable,  and  the  writ  of  mainprise  in  this  case  continues  in 
force  and  use  to  this  day;  as  for  instance,  F.  N.  B.  250.  d.  tbx 
a  person  approved  by  an  approver,  if  the  approver  is  since  dead; 
yet  such  a  person  can  neither  be  taken  by  warrant  of  the  sheriff 
or  justice  of  peace,  but  by  the  coroner  or  justices  of  gaol-deli- 
very. 

F.  N.  B.  250.  g.  251.  c.  for  one  indicted  before  the  justices 
of  peace  for  a  trespass,  250.  t.  for  forestalling,  250.  e.  as  acces- 
sary to  a  felony,  where  the  principal  is  not  attaint 

Again,  F.  N.  B.  250.  /  for  one  taken  by  the  king's  commis- 
sion for  felony. 

And  this  is  that  writ  that  seems  intended  by  the  book 
of  14  H.  6.  8.  a.  where  it  is  said,  ^'  That  he  that  is  taken  [  143  J 
by  suggestion,  as  by  justices  of  peace,  S;c.  may  be 
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bailed  without  a  writ;  but  he  that  is  taken  by  a  writ,  must  be 
bailed  by  writ  ;"(*')  which  seems  intended  of  this  writ  of  main* 
prise;  and  tho  the  saying  be  not  universally  true  at  this  day,  for 
some  that  are  taken  by  process  or  writ  may^at  least  at  this  day, 
be  bailed  virtute  officii^  especially  upon  the  statute  of  23  H,  6. 
cap,  10.  4*  Wesim.  1.  cap.  15.' yet  it  sufficiently  intimates,  that 
the  writ  of  mainprise  was  not  taken  away  by  28  E.  3.  cap.  9. 

And  thus  far  for  the  general  writs  of  mainprise. 

2.  Special  writs  of  mainprise  were  sometimes  granted  upon 
special  occasions  for  those,  that  were  not  bailable  otherwise. 

Thus  it  was  usual  in  antient  times  by  the  king's  special  war- 
rant, sometimes  by  special  commission,  sometimes  by  immediate 
writ  out  of  chancery  in  times  of  war,  to  deliver  persons  in 

f  risen  for  felony  upon  mainprise  to  go  into  foreign  parts  in  the 
ing's  wars,  as  Gascoiffne^  and  elsewhere,  at  the  king's  wages, 
4*  siabunl  redo  in  curiitf  after  their  return,  »i  quis  versfts  eas 
ioqui  voliierii^  and  upon  the  return  of  such  manucaptions  into 
the  chancery  to  have  charters  of  Pardon.  See  precedents  of 
such  commissions  and  writs,  Pai.  22.  E.  1.  m.  1.  to  Roger  Bra- 
bazunj  and  William  Brertfordy  Rot.  F'ascun.  22  E.  1.  m.  8. 
n°.  \\,  S^  m.  12.  n°.  4. for  malefactors  imprisond  in  all  the  gaols 
in  England  for  felony  and  other  crimes  per  manucaplionem 
deliberandi'  and  the  like  was  often  practised  upon  like  occasions 
in  the  reigns  of  other  kings. 

And  thus  far  for  writs  of  mainprise. 

III.  The  third  usual  writ  for  bailing  of  criminals,  is  by  habeas 
eorpuSf  and  this  is  a  writ  of  a  high  nature ;  for  if  persons  be 
wrongfully  committed,  they  are  to  be  discharged  upon  this  writ 
returned ;  or  if  bailable,  they  are  to  be  bailed ;  if  not  bailable, 
they  are  to  be  committed. 

This  writ  issues  out  of  the  great  courts  of  Westminster^  but 
hath  different  uses  and  effects. 

1.  It  may  issue  out  of  the  court  of  Common-plea^  or 

[  144  ]  Exchequer;  but  that  is  or  ought  to  be  always  where  a 

person  is  privileged,  or  to  charge  him  with  an  action.[l] 

If  a  person  is  sued  in  the  common-pleas,  or  is  supposed  to  be 
80  sued,  and  is  arrested  for  a  pre-supposed  misdemeanor,  yea  or 
for  felony,  an  habeas  corpus  lies  in  the  court  of  Common-pleas 
or  Exchequer;  and  if  it  appears  upon  the  return,  that  the  party 
is  wrongfully  committed,  or  by  one  that  hath  not  jurisdiction, 
or  for  a  cause  for  which  a  man  ought  not  to  be  imprisond,  the 
privilege  shall  be  allowd,  and  the  person  discharged  from  that 

(*)  See  our  aathor*8  Dote  ad  F.  N.  B.  66.  e. 


[1]  See  Biuhell*i  caie,  Vaughan,  154. 
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imprisonment;  or  if  it  be  donbtfu],he  maybe  baild  to  appear  in 
the  court  of  King^s-benchf  which  hath  conusance  of  the  crime 
returned.   Coke  Magn.  Cart,  cop,  29.  2  Insiii,  p.  55. 

And  upon  this  account,  P.  43  E/iz.  C  B.  in  the  case  of  BateB 
that  was  imprisond  by  the  council-table,  for  not  bringing  in  his 
subscription  to  the  East-India  company,  and  this  being  re* 
turned  upon  the  habeas  corpuSy  together  with  a  writ  against 
him  out  of  the  common-bench,  they  adjudged  the  privilege  to 
be  allowdy  and  the  party  to  be  discharged.(a) 

But  if  a  man  be  $ued  in  the  common-bench,  and  is  arrested 
and  imprisoned  for  felony,  tho  the  gaoler,  upon  the  habeas  cor^ 
ptiSy  ought  to  return  the  causes,  as  well  criminal  as  that  where- 
with he  is  charged  out  of  that  court,  yet  the  court  of  common- 
pleas  ought  not  to  commit  him  to  the  F/eet,  nor  discharge  him 
of  the  imprisonment,  nor  yet  to  take  bail  of  him  to  answer  tliere, 
for  they  have  not  conusance  of  such  crimes;  the  like  it  is,  if  he 
be  returned  committed  for  a  riot  or  surety  of  the  peace  by 
justices  of  peace;  and  therefore  all  they  can  do  is  to  take  bis 
appearance,  and  take  him  to  mainprise  upon  the  action,  and 
remand  him  as  to  the  matter  of  crime,  for  which  he  was  well 
committed  by  the  justices,  and  to  remand  his  body  to  the  she- 
riff's custody  upon  his  commitment  for  the  crime.  2  H.  7.  2.  a. 

But  now  by  the  statute  of  16  Car.  1,  cap.  10,  they  have  an 
original  jurisdiction  to  bail,  discharge,  or  commit  upon 
an  habeas  corpus  for  one  committed  by  the  council-  |]  145  3 
table,  as  well  as  the  king's  bench,  and  that  altho  there 
be  no  privilege  for  the  person  committed. 

2.  As  to  the  King^S'bench  and  Chancery ^  they  have  an  origi- 
nal power  both  to  grant  an  habeas  corpus^  and  to  bail,  or  dis- 
charge, or  remand,  as  the  case  requires,  tho  there  be  no  privilege 
returned.  Coke  on  Mag.  Cart.  cap.  29.  2  Instit.  p.  55.  but 
some  things  they  difler  in. 

The  king^s  bench  in  matters  civil  grant  their  habeas  corpus 
ad  faciendum  fy  recipiendum  fRud  this  is  done  as  well  in  vaca- 
tion as  term,  and  returnable  before  any  particular  judge  of  that 
court,  or  into  the  court  itself.[2] 

(a)  See  Moor  838.  Sf  teq, 

[3]  Where  a  party  is  illeffally  or  defectively  committed  and  entitled  to  be  dis- 
charged  or  bailed  by  a  toperior  jurisdiction  he  may  alwoyt  obtain  relief  by  habeas 
corpus;  called  in  this  case  a  habeas  corpus  cum  causa,  /c.  v.  Bowen,  5  T,  R,  158; 
17.  &  ▼.  Jenkins,  18  John$,  305;  ex  parte  WiUon,  6  Cranch,  52.  Not  unless  the 
defeodant  is  actually  or  constructively  in  custody.  Palmer  v.  Forsyth,  4  B,  Sf  C. 
401.  Quere,  if  it  appesr  by  tlie  return  to  the  habeas  corputi,  that  the  party  is  in 
confinement  under  civil  process  i^uingr  out  of  another  court,  absolutely  void  upon 
its  face,  as  for  example  by  the  provisions  of  a  statute,  is  the  prinoner  enlitled«to 
be  discharged  or  most  he  apply  to  the  court  from  which  the  process  for  his  arrest 
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And  if  there  be  returned  even  upon  that  writ  any  civil  actioni 
and  also  a  matter  of  crime,  as  if  a  person  be  arrested  for  debt, 
and  also  charged  with  a  warrant  of  a  justice  of  peace  for  felony ; 
in  that  case,  1.  If  it  appears  to  the  judge  or  court,  that  the  arrest 
for  debt  or  other  civil  action  is  fraudulent,  they  may  remand 
him.  Dytr  249.  6.  Harrison^ s  case.  2.  If  it  be  found  real,  they 
may  commit  him  to  the  king's-bench  with  his  causes,  tho  they 


iMaed  ?  St€  14  Eawi,  64,  in  Burdett  t.  Abboit;  l9t  teelton  of  the  timt.  56  Gee.  3. 
chap,  100;  Com.  ▼.  Hantnigkt,  A  8.  Sf  R,  149;  9  Yeateo,  349;  3  Binn,  410;  Gey. 
ger  T.  <&oy,  1  DmlL  135.  Habeas  corpus  lies  to  briog  up  a  plaintiff  already  in 
custody  in  order  to  charge  him  in  execution  for  costs  of.  a  nonsuit  Fumiwul  t. 
Stringer,  3  Bing,  N.  C.  96;  3  Seott,  551.  It  was  allowed  returnable  before  a 
judge  on  the  circuit  to  bring  up  a  prisoner  confined  on  a  c«.  sa.  in  order  to  sur- 
render him  in  discharge  of  bail  1  Penna,  Repe,  391. 

The  court  refused  to  grant  a  habeas  corpus  to  bring  up  a  puty  in  custody 
under  an  attachment  to  enable  him  to  move  in  person  to  set  it  aside,  because 
there  was  no  precedent  or  recognized  form  in  which  the  writ  could  issue.  Ford 
▼.  Naetau,  1  Dowl,  N,  S.  631;  9  Mee.  Sf  W.  793 ;  it  was  refused  for  the  same  rea. 
■on  to  he  issued,  to  bring  up  a  prisoner  fKora  a  county  jail,  for  the  purpose  of 
voting  for  a  member  of  parliament,  in  the  matter  ofJonee,  3  Ad.  Sf  E.  436;  also 
to  bring  up  a  defendant  under  sentence  of  imprisonment  for  a  misdemeanor  to 
enable  him  to  shew  cause  in  person  against  a  rule  for  a  criminal  information. 
R.  T.  ParkynOy  Z  B,  ^  A.  679,  n.  Habeas  corpus  was  refused  to  bring  op  a  pri« 
soner,  in  custody  upon  a  criminal  matter  in  order  to  have  him  charged  with  a 
declaration  in  a  civil  action,  because  the  court  could  not  change  the  custody  and 
charge  the  prisoner  again  on  the  criminal  matter,  WaUh  t.  Daviet,  ^  R.  R.  245: 
■o  to  bring  up  the  body  of  a  person  under  sentence  for  a  felony,  in  re  Hard* 
micke,  W.  W.  Sf  D.  167;  sse  in  the  matter  of  Pilgrim,  3  Ad.  df  EL  485-.  so  to 
bring  up  a  defendant  for  the  purpose  of  changing  him  in  execution,  who  is  in 
custody  under  military  arrest  Joneo  t.  Danvert,  7  Dowl.  P.  C.  394:  so  to  bring 
up  a  prisoner  of  war  ad  testificandum,  Doug.  403;  so  for  tho  purpose  of  changing 
the  place  of  confinement  of  a  prisoner  from  one  part  of  the  prison  to  another  on 
the  ground  of  improper  classification  under  statute,  ex  parte  Rogero,  7  Juriot  995L 
The  court  of  king's  bench  will  not  at  the  mere  instance  of  the  coroner  and  with- 
out a  strong  case  of  necessity  being  made  out,  issue  a  writ  of  habeas  corpus  to 
bring  a  prisoner,  who  has  been  committed  for  trisl  on  charge  of  the  murder  of  il. 
before  the  coroner's  jury  who  are  sitting  on  the  body  of  A,  Ex  parte  WaJdty  in  ro 
Cooke,  9  Juriet,  869. 

Where  a  commitment  is  wrong  in  form  only,  the  court  will  not  discharge  on 
habeas  corpus,  the  party  most  briog  his  writ  of  error.  BetheWe  eaoe,  1  Salt.  348; 
Com.  ▼.  I^ky,  1  Watte,  56. 

Those  in  execution  upon  process  whether  criminal  or  civil  are  not  entiUed  to 
habeas  corpus.  RileyU  eate,  2  Pick.  172;  BanJi:  U.  S.  t.  Jenkins,  18  Johno,  305; 
Cable  V.  Cooper,  15  Johne.  152;  but  see  Oeyger  ▼.  iSKoy,  1  DaU.  135. 

Where  a  judgment  was  recovered  and  an  execution  issued  thereon  before  the 
death  of  the  plaintiff,  and  the  defendant  was  committed  on  the  execution  after  the 
death  of  the  plaintiff^  the  court  refused  to  discharge  the  prisoner  on  the  summary 
process  of  habeas  corpus.  Com.  y.  Whitney,  10  Pick.  434. 

Return  to  a  habeas  corpus  ad  prosequendum  that  the  prisoner  was  too  sick  to 
be  removed  was  held  sufficient;  but  should  be  supported  by  affidavit  of  the  physi- 
cian, ex  parte  Bryant,  2  Tyler,  269. 

Notice  of  the  writ  must  be  served  on  the  party  interested  in  the  imprisonment 
People  V.  Pelham,  14  Wend.  48. 

Application  for  a  habeas  corpus  ad  testificandum  may  be  made  to  a  ^odge  at 
chambers  and  such  is  the  practice.  Browne  v.  Gioborne^  2  DowL  N,S,9G 
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are  matters  of  crime,  for  that  court  hath  conusance,  as  well  of 

the  crime,  as  of  the  civil  action ;  but  then  in  the  terrh  of  the 

court  may  take  his  appearance  or  bail  to  the  civil  action,  and 
remand  him,  if  they  see  caiise^  as  to  the  crime  to  be  proceeded 
00  below. 

But  upon  the  writ  ad  faciendum  fy  rectpiendum  there  ought 
not  singly  a  matter  of  crime  to  be  return'd,  for  that  belongs  to 
the  habeas  corpus  ad  subjiciendum. 

The  other  writ  is  the  habeas  corpus  ad  subjiciendumy  which 
is  for  matters  only  of  crime,  and  is  not  regularly  to  issue  nor  be 
returnable  but  in  the  term-time,  when  the  court  may  judge  of 
the  return,  or  bail,  or  discharge  the  prisoner.[3] 

Till  the  return  filed  the  court  may  remand  him,  after 
it  is  filed  the  court  is  either  to  discharge,  or  bail^  or  [  146  ^ 
commit  him,  as  the  nature  of  the  cause  requires. 

If  together  with  the  habeas  corpus  there  issues  a 
certiorari  to  remove  the  indictment,  yet  in  case  of  []  147  ] 
felony,  tho  the  body  and  record  be  returned  and  filed, 
the  court  may  remand  him  and  the  record  by  the  statute  of  6 
H,  8.  cap.  6.  but  in  other  cases  the  record  cannot  be  remanded, 
but  they  must  proceed  in  the  king's  bench  both  to  pleadings 
trial,  and  judgment. 

But  if  the  body  be  removed  by  habeas  corpus^  and  the  record 
also  by  eeriiorarif  but  the  record  not  filed,  tho  the  return  upon 
the  habeas  corpus  be  &ledj  a.  procedendo  may  issue  to  the  court 
below. 

And  thus  far  for  the  habeas  corpus  in  the  king's  bench. 

By  virtue  of  the  statute  of  Magna  Chariay  and  by  the  very 
common  law,  an  habeas  corpus  in  criminal  causes  may  issue 
out  of  the  Chancery.  Coke  on  Magna  Charla^  cap.  29.  2  In- 
stii.  p.  55. 

But  it  seems  regularly  this  should  issue  out  of  this  court  ia 
the  vacation  time,[4]  but  out  of  the  king's  bench  in  the  term-time, 


[3]  There  b  likewlie  a  writ  of  habeas  eorput  ad  respondendum  where  a  perBon 
is  confined  in  gaol  for  a  caase  of  action  accruing  within  some  inferior  court,  and 
a  third  penon  hat  also  a  cause  of  action  against  him,  in  which  case  he  may  have 
this  writ  in  order  to  charge  him  in  some  superior  court.  So  also  the  habeae  cor- 
fm*  ad  eatufaeiendvm  where  a  prisoner  has  had  judgment  against  him  in  an 
action  and  the  plaintiff  desires  to  bring  him  up  to  some  superior  court  to  charge 
him  with  process  of  execution.  So  also  the  writs  of  habeae  eorpue  ad  prosequen^ 
dmm,  tettiJUandum^  deliberandum^  which  issue  where  it  is  necessary  to  remove  s 
prisoner  in  order  to  prosecute  or  bear  testimony  in  any  court  or  to  be  tried  in  the 
proper  jurisdiction  wherein  the  fact  was  committed.  Bac.  Abr,  3  BL  Comma. 
Tlie  writ  ad  UoHfieandum  is  also  enacted  by  statute  44  Geo,  III.  chap.  102. 

[4]  But  see  Jen&f  *  ease*  6  St.  Trials,  where  Lord  Nottingham  refiised  the  writ 
in  Tacatioo  on  the  ground  of  the  want  of  precedent. 

▼OIm  II. — 11 
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as  in  case  of  a  supersedeas  upon  a  prohibition.     38  E.  3.  14. 
a.  B.  Supersedeas  13. 

When  the  cause  is  returned,  the  chancellor  noay  judge  of  the 
Sufficiency  or  insufficiency  thereof,  and  may  discharge  or  bail 
the  prisoner  to  appear  in  the  king's  bench,  or  may  propriis 
manibtis  deliver  the  record  into  the  king's  bench,  together  with 
the  body,  and  thereupon  the  court  of  king's  bench  may  pro- 
ceed to  bail,  discharge,  or  commit  the  prisoner. 

But  if  the  chancellor  shall  not  discharge  him,  but  bail  him, 
this  surety  must  be  to  appear  in  the  king's  bench ;  or  if  the 
chancellor  shall  do  neither,  it  seems  he  may  commit  him  to  the 
Fleet  till  the  term,  and  then  he  may  be  turned  over  to  the 
king's  bench,  and  there  proceeded  against,  for  the  chancellor 
hath  no  power  to  proceed  in  criminal  causes. 

And  if  the  habeas  corpus,  and  also  a  certiorari  be  granted, 
returnable  in  Chancery y  and  the  cause  and  body  be  returned 
there,  they  may  be  sent  into  the  king's  bench ;  if  the  body  only 
be  returned  with  his  causes  by  habeas  corpus  into  the  Chan- 
cery y  and  delivered  over  into  the  king's  bench,  they  may  pro- 
ceed to  the  determination  of  the  return,  and  either  by  proce- 
dendo remand  him,  or  grant  a  certiorari  to  certify  the 
[  148  ]  record  also,  and  thereupon  commit  or  bail  the  prisoner, 
as  there  shall  be  cause. 

But  the  sending  an  habeas  corpus  ad  faciendum  4*  recipien* 
dum  by  the  chancellor  for  persons  arrested  in  civil  causes, 
especially  being  in  execution,  is  neither  warrantable  by  law, 
nor  antient  usage,  and  particularly  forbidden  by  the  statute 
S  H.  5.  cap,  2.  as  to  persons  in  execution. 

And  thus  far  of  bailing  by  habeas  corpus. 

IV.  Touching  the  writ  de  odio  fy  atia  for  a  man  accused  oP 
manslaughter,  in  some  places  called  a  writ  de  bono  4*  mala  and 
de  ponendo  ad  balliumy  it  is  grounded  upon  the  statute  of 
Magna  Charta,  cap.  26.  repealed  by  28  E.  3.  cap.  9.  and  re- 
vived again, as  is  supposed,  by  42  E.  3.  cap.  1.  whereby  all  acts 
made  against  Magna  Charta  are  repealed.  It  is  a  writ  much 
out  of  use,  but  the  whole  learning  concerning  it  is  put  together 
by  my  lord  Coke  upon  Magna  Charta^  cap.  26.  2  Instit.p.42. 
and  upon  cap.  29.  2  Instit.  p.  55.  and  thither  I  shall  refer  my8el£ 

It  has  been  disused  by  reason  of  the  great  trouble  in  the 
attaining  and  execution  of  it,  for,  1.  There  must  be  a  writ  to 
inquire  de  vita  4*  membris.  2.  There  must  be  an  inquisition 
taken.     3.  He  was  to  be  bailed  by  twelve  persons. 

And  now  the  justices  of  gaol-delivery  usually  going  their  cir* 
cuits  twice  a  year,  unless  in  the  four  northern  counties,  a  pri- 
soner comes  to  his  trial  as  soon,  if  not  sooner^  than  such  inquisi- 
tion and  mainprise  can  be  taken. 
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And  thus  far  of  manucaption  or  bail  by  writ. 

The  second  general  is  bailing  virlute  officii. 

The  court  of  king's  bench  may  virtute  officii  bail  any  per- 
son brought  before  them,  of  what  nature  soever  the  crime  is, 
even  for  treason  or  murder,  as  hath  been  before  shewn, 
p.  129.[5i 

Concerning  bailment  of  felons  by  justices  of  the  gaol-delivery 
and  of  the  peace  virtute  officii^  and  the  statutes  relating  to 
them,  enough  hath  been  said  before. 

The  sheriff,  it  seems,  might  ex  officio  without  writ  at  com- 


[5]  Elzcept  onlj,  eren  to  this  high  jarisdiction,  such  persons  as  are  committed 
bj  either  house  of  Parliament,  so  long  as  the  session  lasts ;  or  such  as  are  com- 
mitted for  contempts  by  any  of  the  kiog*s  superior  courts  of  justice.  4  Blaekg^ 
Cvmma,  300. 

Where  bail  is  grantable  by  the  com-t  of  King*s  Bench  to  a  person  imprisoned 
by  either  house  of  parliament,  there  can  be  no  doubt  but  the  highest  regard  is  to 
be  paid  to  all  the  proceedings  of  either  of  those  houses,  and  that  wherever  the 
contrary  does  not  plainly  and  expressly  appear,  it  shall  be  presumed  that  they  act 
within  their  jarisdiction  and  agreeably  to  the  usages  of  parliament  and  the  rules 
of  Jaw  and  justice:  and  therefore  wherever  it  stands  indifferent  upon  the  return 
of  a  habeas  corpus,  whether  a  commitment  by  either  of  those  houses  were  strictly 
legal  or  not,  and  the  parliament  be  still  sitUng,  I  can  find  no  precedent  that  the 
prisoner  hath  been  bailed  by  the  court  of  King*s  Bench.  And  it  cannot  but  be 
expected  that  those  houses  would  be  apt  to  resent  an  attempt  of  this  kind,  which 
might  seem  to  carry  with  it  an  implicit  reflection  on  their  honour,  as  unjustly 
depriring  a  subject  of  his  liberty  and  putting  him  under  a  necessity  of  demand- 
ing justice  from  another  court  by  unreasonably  refusing  to  restore  him  to  it, 
which  surely  shall  never  be  intended  where  their  proceedings  are  capable  of  a 
more  favourable  construction.  And  therefore  in  the  Lord  Shaflerbury*s  case, 
who,  upon  his  habeas  corpus  in  the  king's  bench  was  returned  to  have  been  com- 
mitted by  the  house  of  lords  for  his  contempt  committed  against  that  house,  the 
court  would  not  take  notice  of  any  exceptions  against  the  form  of  the  commit- 
ment, as  that  it  was  too  general  and  did  not  express  tlie  nature  of  the  contempt  or 
in  what  plaoe  it  was  committed,  &.c.  for  it  shall  be  presumed  that  it  was  such  for 
which  this  Lords  might  lawfully  make  such  an  order,  and  no  other  court  shall 
prescribe  to  them  in  what  form  they  ought  to  make  it.  But  if  it  be  demanded  in 
case  a  subject  should  be  committed  by  either  of  those  houses  for  a  matter  mani- 
festly out  of  their  jurisdiction,  what  remedy  can  he  have  ?  I  answer,  that  it  can- 
not well  be  imagined  that  the  law,  which  favours  nothing  more  than  the  liberty 
of  the  subject,  should  give  us  a  remedy  against  commitments  by  the  king  him- 
Rlf,  appearing  to  be  illegal  and  yet  give  us  no  manner  of  redress  against  a  com- 
mitment by  our  fellow  subjects,  equally  appearing  to  be  unwarranted.  But  at 
this  is  a  ease,  which,  I  am  persuaded,  will  never  happen,  it  seems  needless  over 
nicety  to  examine  it 

However,  it  seems  agreed,  that  a  person  committed  for  a  contempt  by  the  order 
of  either  bouse  of  parliament,  may.  be  discharged  by  the  court  of  King*s  Bench 
after  the  dissolution  or  prorogation  of  the  parliament,  whether  be  were  committed 
during  the  sessions,  or  aflerwsrds ;  for  that  all  the  orders  of  parliament  are  deter- 
mined \^  a  dissolution  or  prorogation;  and  all  matters  before  either  house  must 
be  commenced  anew  at  the  next  parliament,  except  only  in  the  case  of  a  writ  of 
error:  and  if  the  subject  should  be  deprived  of  his  liberty  till  the  next  parliament, 
which  perhaps  may  not  meet  again  in  many  years,  no  one  could  say  when  his  i 
imprisonment  would  end.    2  AwMiit,  110. 
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tnoQ  law  bail  offenders  indicted  before  him  in  his  Turrin  or 
upon  a  commission  to  him  ;  but  this  power  is  in  effect 

r  149  ]  taken  away  from  him  in  cases  of  felony,  by  the  statutes 
pf  28  E.  3.  cap.  9.  and  by  the  statute  of  1  E.  4.  cap.  1. 

and  1  R.  3.  cap.  3.  transferred  to  the  justices  of  the  peace,  as 

hath  been  before  declared. 

The  marshal  of  the  king's  bench  took  upon  him  aniiently 

viriute  officii  to  bail  persons  indicted  or  appealed  ;  but  this  is 

wholly  taken  from  him  by  the  statute  of  5  E.  3.  cap.  8.[6] 

3  WilBoo,  172. 188. 


[6]  The  writ  of  HabeoB  Corpus  ad  mhjieiendum^  being  Uiat  which  israei  ia 
criminal  caaet,  and  now  the  great  and  efficacious  remedy  in  all  manner  of  illegal 
confinement,  hat  its  foundations  in  the  Great  Charter  of  English  liberties,  its 
purpose  being  to  carry  into  effect  the  provision  of  Magna  Charta.  **NuUu9  liber 
homo  capiatur  aut  imprUonetur  niti  per  legem  terraV  It  may  be  demanded, 
■ays  Lord  Coke,  in  his  comment  upon  that  statute,*  if  a  man  be  taken  or  com. 
nutted  to  prison  **  contra  legem  tcrne,**  against  the  law  of  the  land,  what  remedy 
hath  the  party  grieved?  He  may  have,  he  continues,  after  giving  the  other 
remedies  by  action  for  false  imprisonment,  indictment,  &.C.;  he  may  have  an  Ha* 
heat  Corpus^  upon  which  writ  the  gaoler  must  return  by  whom  he  was  committed 
and  the  cause  of  his  imprisonment,  and  if  it  appeareth  that  his  imprisonment  be 
just  and  lawful,  he  shall  be  remanded ;  but  if  it  shall  appear  to  the  court  that  be 
was  imprisoned  against  the  law  of  the  land,  he  ought  by  force  of  this  statute  to 
be  discharged ;  if  it  be  doubtful  and  under  consideration,  he  may  be  bailed.  It 
is  a  remedial  mandatory  writ,  by  which  the  king's  courts  of  justice  and  judges, 
at  the  instance  of  a  subject  aggrieved,  command  the  production  of  that  subject 
and  inquire  after  the  cause  of  his  imprisonment,  and  it  is  a  writ  of  such  a  sove- 
reign and  transcendent  authority  that  no  privilege  of  person  or  place  can  stand 
against  it;t  it  runs  as  the  common  law  to  all  dominions  held  of  the  drown,  and 
is  accommodated  to  all  persons  and  places.t 

The  writ  of  homine  repUgiando  was  the  only  specific  remedy  provided  by  the 
common  law  for  the  protection  and  defence  of  liberty  against  any  private  inva- 
sion of  it;  when  the  writ  of  habeas  corpus,  in  its  origin  more  strictly  applicable 
to  cases  of  imprisonment  in  its  technical  sense,  was  first  a[^lied  to  relieve 
against  pritaie  reetrainU  does  not  appear.  As  the  law  checked  the  homine  re- 
plegiando,  the  habeas  corpus  seems  to  have  taken  its  place.^  There  is  an  obiter 
■aying  by  Justice  Wild,  in  Carter,  222,  of  a  case  where'  the  court  sent  a  habeas 
corpus  to  Dr.  Prujean  beyond  sea,  for  Sir  Robert  Carr*s  brother :  the  first  case  it 
that  of  Sir  Philip  Howard,  which  is  mentioned  in  Lord  Leigh's  case,  and,  there- 
fore  must  have  been  before  that  time.  Lord  Leigh's  case  was  in  the  27  Car.  II. 
where  a  habeas  corpus  was  granted  to  bring  up  his  wife:  and  the  case  of  Viner 
and  Emmerton  was  in  27  Car.  II.  where  a  habeas  corpus  was  granted  to  Viner  to 
bring  up  his  stepdaughter;  from  that  time  the  Court  of  King's  Bench  has  con* 
•tantiy  granted  these  writs.|| 

Lord  Cokef  and  Lord  Hale**  agree  that  at  common  law  the  juriodietion  upon 
the  writ  of  habeas  corpus  extended  only  to  its  issuing  out  of  the  Court  of  King's 

•  2  Inst.  55. 

t  Wilmot's  Notes;  1  Burr.  631;  and  by  resolution  of  the  House  of  Lords. 

t  Palmer,  54;  2  Cro.  543. 

§  Wilmot's  Notes,  92,  93.  Q  lb.  96. 

Y  2  Inst.  55;  4  Inst.  290.  *•  Ante,  145. 


HISTORIA  PLACITORUM  CORONJE.        149» 

Bench  in  teim  time,  and  the  Court  of  Chanoerj  in  Taeation;*  the  coarts  of 
Common  Pleas  ezerciied  no  general  jurisdiction  by  means  of  it,  bat  only  a  qnali* 
fied  one  for  the  protection  of  their  officers  and  suitors  :f  by  the  statute  16  Csr.  I. 
eh.  10,  abolishinir  the  Court  of  Star  Chamber,  original  jurisdiction  is  first  givea 
to  the  Coart  of  Common  Pleas,  co-ordinate  with  the  King*s  Bench  in  cases  of 
eommitments  by  any  future  court  pretending  to  hare  like  iurisdiction  with  the 
Star  Chamber,  and  also  in  case  of  commitments  by  any  of  the  council  courts,  by 
the  council  board,  by  the  king  or  by  any  of  the  privy  council.  At  what  time 
this  limited  jurisdiction  in  granting  the  writ  became  more  extended  does  not 
seem  Tery  satisfactorily  ascertained;  it  probably  grew  into  the  practice  of  the 
court  as  occasions  demanded  it;  Chief  Justice  Wilmot  thinks  that  the  judges  of 
the  King*8  Bench  granted  the  writ  in  vacation  before  the  statute  31  Car.  II.  It 
seems  to  be  agreed  that,  whether  by  virtue  of  the  etatute  or  not,  this  change  in 
the  practice  was  introduced  about  the  time  of  its  enactment  4  and  that  by 
analogy  to  the  statutory  enactment,  the  common  law  writ  now  issues  in  ac- 
cordance with  it,  out  of  the  Court  of  King*s  Bench,  in  all  cases  whatsoever.^  It 
it  now  held  that  a  judge  at  chambers  has  power  at  common  law  to  issue  a  writ 
of  habeas  corpus  returnable  before  himself  immediately.il 

There  is  another  and  still  higher  power  exercised  by  the  Court  of  King's 
Bench  at  common  law,  through  the  medium  of  this  writ  by  virtue  of  its  general 
soperyisory  power  over  all  the  tribunals  of  the  kingdom  to  protect  the  li^rty  of 
the  subject  by  speedy  and  summary  interposition.Y  As  over  summary  con- 
victions  under  statute,**  or  over  the  ecclesiastical  courts.ff  One  of  the  articles 
of  grierance  presented  to  the  Parliament  by  the  clergy  in  Slst  Henry  III.  called 
mriieuli  clert,  and  given  with  the  answers  of  the  common  law  judges  in  2  Inst 
699,  was  that  their  authority  was  infringed  by  the  common  law  courts  dis- 
ehargiog  apon  kabeae  corpus  persons  fined  and  imprisoned  by  them  for  otfenoes 
and  intolerable  contempts:  the  judges  in  their  snswer  give  the  rule  of  law  upon 
the  subject  as  follows:  **  We  do  not,  neither  will  we  in  any  wise  impugn  the 
ecclesiastical  authority  in  any  thing  that  appertaineth  unto  it;  but  if  any  by  the 
cedesiastieal  authority  commit  any  man  to  prison,  upon  complaint  unto  us  that  he 
is  imprisoned  without  just  cause,  we  are  to  send  to  have  the  body  and  to  be  certi- 
fied oif  the  cause;  and  if  they  will  not  certify  unto  us  the  particular  cause,  but 
generally,  without  expressing  any  particular  cause,  whereby  it  may  appear  unto 
ns  to  be  a  matter  of  the  ecclesiastical  cognizance  and  his  imprisonment  be  just, 
then  we  do  and  ought  to  deliver  him :  and  this  is  their  fault  and  not  ours.  And 
although  some  of  us  have  dealt  with  them  to  make  some  such  particular  certifi- 
cate to  ns,  whereby  we  may  be  able  to  judge  upon  it,  as  by  law  they  ought  to  do, 
yet  they  will  by  no  means  do  it;  and  therefore  their  error  is  the  cause  of  this, 
and  no  fault  in  ns:  for  if  we  see  not  a  just  cause  of  the  party's  imprisonment 
by  them,  then  we  ought  and  are  bound  by  oath  to  deliver  him." 

The  writ  of  habeas  corpus  is  a  writ  of  right  and  the  highest  writ  a  party  can 
bring  ;Tt  but  it  is  noC  a  writ  of  course^  the  court  or  judges  are  not  bound  to  grant 

•  See  contra  3  Blacks.  Comms.  131;  Wilmot's  Notes,  p.  100;  per  Co]eridg^  J. 
1  Per.  Sl  D.  525,  in  re  Batcheldor,  Canadian  prisoners*  case;  2  Vent.  94 ;  Jenkt* 
case,  6  St  Trials,  Slc. 

t  See  the  forms  of  the  writ  from  each  court,  9  Inst  53-3. 

t  See  the  answers  of  the  judges  in  1758  to  the  questions  of  the  House  of 
Lords. 

§  3  Blacks.  Comms.  136;  3  Hallam,  19. 

I  R.  e.  Batcheldor,  re  Canadian  prisoners,  1  Per.  &  Dav.  516;  see  I  &  9  Viet 
chap.  45. 

t  4  Inst  71 ;  3  Blacks.  Comms.  49;  Letter  from  C.  J.  Parker  to  J.  Foster. 
90  Cobbett's  Sute  Trials,  1361. 

*•  Sooden*s  ease,  4  B.  &.  Aid.  994;  Deybers  case,  ib.943;  Nash*s  case,  ib. 
995;  R.  V.  Suddis,  I  East,  306. 

ft  In  re  Bains,  1  Craig.  &  Phil  31. 

Xt  Boahell*s  < 
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the  writ  as  of  eonrie  bat  onlj  on  eaose  ibowii.*  Chief  Justice  Wilmot  tftystf 
^  writs  of  habeas  corpus  upon  imprisonment  for  criminal  matters,  were  never 
writs  of  coarse;  they  always  issued  on  a  motion  grafted  on  a  copy  of  the  com- 
mitment; and  in  cases  of  confinement  or  restraint  not  for  criminal  matter,  it  has 
been  the  uniform  uninterrupted  practice  both  of  the  court  of  King's  Bench  and  of 
the  judges  of  that  court,  that  the  foundation  upon  which  the  writ  is  prayed  should 
be  laid  before  the  court  or  judge  who  awards  it  For  there  are  many  kinds  of 
private  restraint  that  are  lawful.  In  domestic  government,  as  in  the  case  of  hus- 
bands, fathers,  guardians  and  masters,  the  law  authorizes  restraints  in  order  to 
enforce  a  performance  of  those  natural,  moral  and  civil  duties,  which  wives,  chil- 
dren, wards  and  apprentices  owe  to  their  superiors  in  their  several  relative  capaci- 
ties; and  the  law  has  laid  this  check  to  prevent  that  scene  of  disorder  and  con- 
fusion, if  they  or  any  other  person  on  their  behalf,  were  to  be  at  liberty  without 
any  foundation  or  cause  shown  to  force  a  production  of  them  in  Westminster 
Hall  or  before  a  judge,  wherever  he  should  happen  to  be,  whenever  they  pleased 
and  as  often  as  they  pleased.  There  are  many  other  lawful  restraints,  as  all  per- 
sona who  are  in  custody  upon  civil  process,  or  under  special  authorities  created 
by  act  of  parliament,  proceeding  *  civiliter*  and  not  *  criminaliter*  against  the  per- 
sons who  are  the  objects  of  them;  persons  who  are  bailed,  paupers  in  hospitals  or 
workhouses,  madmen  under  commissions  of  lunacy  or  confined  bv  parish  officers 
under  the  vagrant  act  are  all  under  a  lawful  confinement  If  sJl  these  persons 
were  to  have  had  these  writs  of  habeas  corpus  df  courte  without  showing  any 
cause  or  foundation  for  granting  them,  it  would  have  been  sufiering  this  great 
remedial  mandatory  writ  to  have  been  used  as  a  means  of  vexation  and  oppres- 
sion. The  check  upon  the  writ  by  requiring  a  probable  cause  to  be  shown  before 
it  issues  is  only  saying, '  show  you  want  redress  and  you  shall  have  it;'  and  if  a 
person  cannot  disclose  such  a  case  himself  as  to  show  he  b  aggrieved,  when  he 
tells  his  own  story,  it  b  decisive  against  his  being  in  such  «  condition  as  to  want 
relief." 

It  is  a  very  common  mistake,  says  Mr.  Hallam,  to  suppose  that  the  statute  31 
Charles  II.  enlarged  in  a  great  degree  our  liberties  and  forms  a  sort  of  epoch  in 
their  history,  though  a  very  beneficial  enactment  and  eminently  remeidial  in 
many  cases  of  illegal  imprisonment,  it  introduced  no  new  principle  nor  conferred 
any  right  upon  the  subjectt  Still  this  statute,  although  recognizing  no  new 
principle,  put  into  more  practical  shape  the  remedy  already  well  known  and 
marks  an  important  period  in  the  extending  usefulness  of  the  writ  The  pre- 
amble of  the  statute  recites  as  the  grievance  to  be  remedied,  the  long  detaining 
in  priton  of  persons  who  by  the  law  are  bailable:  it  is  limited  in  its  extent  to 
commitments  for  criminal  or  fuppaaed  criminal  maUere;  it  provides  for  the  issuing 
of  the  writ  in  vacaium  as  well  as  term  time,  except  in  the  case  of  treason  or  felony 
plainly  expressed  on  the  warrant:  it  extends  the  juritdiction  of  the  courts  to  its 
issuing  as  well  out  of  the  high  court  of  Chancery  or  court  of  EUchequer  as  out  of 
the  courts  of  King's  Bench  or  Common  Pleas  or  either  of  them  and  in  vacation  it 
may  be  obtained  of  the  Lord  Chancellor  or  Lord  Keeper  or  any  of  his  Msjesty*s 
justices  either  of  the  one  bench  or  of  the  other  or  of  the  barons  of  the  Elxchequer 
of  the  degree  of  the  coif:  it  provides  penaltiee  against  the  judges  refusing  and 
against  the  officers  disobeying  the  writ  and  against  all  others  than  the  court  to 
which  the  prisoner  is  bound  to  answer  recommitting  for  the  same  offence  any 
person  bailed  under  the  statute.  There  is  no  provision  in  Uie  statute  ibr  ditcharg^ 
ing  prisoners  in  any  case  other  than  where  in  cases  of  commitment  for  treason  or 
felony,  after  praying  a  trial,  they  have  not  been  indicted  and  tried  by  the  second 
term  of  the  court  afUr  their  commitment;  all  its  other  provbions  are  pointed  only 
to  bailing  the  prisoner  to  appear  and  answer  the  charge. 

'  3  Bl.  Comms.  133;  Hobhouse's  case,  3  B.  &  Aid.  420 ;  a  C.  S  Chitty*s  Reps. 
i207 ;  State  v.  Lyon,  Coxe,  403 ;  ex  parte  Lawrence,  5  Binn.  304 ;  matter  of  Fer- 
guson, 9  Johns.  239. 

t  Notes,  88. 

t  3  HalUm,  Const  Hist  19. 
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Hie  ftAtnte  proTides  only  for  **  the  more  speedy  relief  of  all  persons  imprisoned 
fcr  tny  crimimal  w  8mppo9ed  criminal  nuttteray 

Lord  Wilmot  says  in  his  comment,*  that  the  very  able  and  learned  men  who 
framed  the  statate  could  not  have  avoided  taking  into  their  consideration  writs  of 
Jubeas  corpus  for  prteo/e  euttody;  inasmuch  as  three  or  four  years  before  the  act 
passed,  there  had  been  two  very  great  cases  extremely  agitated  in  Westminster 
Hall  apon  writs  of  habeas  corpus  for  private  custody :  but  they  wisely  drew  the 
iioe  between  civil  and  constitutional  liberty,  as  opposed  to  the  power  of  the  crowzif 
and  liberty  as  opposed  to  the  power  and  violence  of  private  persons:  they  thought 
this  power  of  judging  might  be  abused  in  favour  of  the  crown,  but  they  saw  no 
daoger  of  abuse  of  it  as  between  one  subject  and  another;  and  therefore  they 
applied  the  remedy  to  the  evil  they  had  seen  and  experienced,  and  left  the  law  as 
they  found  it  in  respect  of  private  persons. 

The  statutory  like  the  common  law  writ  is  in  practice  of  right  but  not  of  eourte, 
cause  most  be  shown,  for  its  issuing,  such  as  is  provided  in  the  statute;!  it  is 
moved  for  in  term  time,  and  when  a  single  judge  in  vacation  grants  it  under  the 
■tatute,  «  copy  of  the  commitment  or  an  affidavit  of  the  refusal  of  it  must  be  laid 
before  him4 

In  1758  a  gentleman  was  detained  under  a  pressing  act  passed  at  the  preceding 
Kssion  of  parliament;  upon  application  of  his  friends  for  a  habeas  corpus  some 
difficulty  was  suggested  and  hesitation  made  whether  the  statute  of  31  Car.  2 
which  extends  only  to  commitment  **  for  criminal  or  supposed  criminal  matters,** 
eomprehended  this  detention.  This  case  seeming  to  point  out  a  defect  in  the 
habeas  corpus  act,  a  bill  was  brought  into  the  house  of  commons^  extending  the 
provisions  of  the  statute  31  Car.  2  to  all  cases  where  any  person  not  being  com- 
mitted or  detained  for  any  criminal  or  supposed  criminal  matter  should  b^  con- 
fined or  restrained  of  his  liberty  under  any  color  or  pretence  whatsoever;  and  that 
the  judge  before  whom  such  person  is  so  brought  should  proceed  to  examine  into 
the  &ct8  contained  in  the  return  made  and  into  the  cause  of  his  confinement  or 
restraint  and  thereupon  discharge,  bail  or  remand  him  &c  The  bill  was  passed 
by  the  commons.  In  the  house  of  lords  certain  questions  were  propounded  to  the 
jodgea  relating  to  the  status  of  the  law  of  habeas  corpus  before  and  since  the 
itatute  of  31  Car.  2.  Upon  the  25th  26th  and  29th  of  May  the  judges  attended 
the  house  of  lords  and  upon  these  questions  were  of  opinion  Ist,  That  in  cases  not 
within  the  act  31  Car.  2  writs  of  habeas  corpus  ad  subjiciendum  on  the  law  as  it 
low  stands  ought  not  to  issue  of  course,  but  upon  probable  cause  verified  by  affi- 
davit.  3d,  That  in  cases  not  within  the  act  31  Car.  2  such  writs  of  habeas  corpus 
by  the  law  as  it  now  stands  may  issue  in  vacation  by  fiat  from  a  judge  of  the 
King's  Bench  returnable  before  himself:  4th,  That  this  practice  of  the  issuing 
a  habeas  corpus  by  a  single  judge  was  introduced  about  the  time  of  31  Car.  2, 
but  whether  it  was  at  that  time  or  by  virtue  of  that  statute  they  do  not  entirely 
agree;  5th,  That  the  judges  at  the  common  law  and  before  the  said  statute  were 
not  bound  to  issue  such  writ  of  habeas  corpus  in  time  of  vacation,  upon  the  de- 
mand of  any  person  under  any  restraint,  but  might  refuse  to  award  such  writ  if 
they  thought  proper — and  may  still,  adds  Mr.  Justice  Wilmot,  for  a  copy  of  the 
eoramitment  must  be  produced  or  there  must  be  some  case  made,  before  the  judges 
are  or  ever  were  bound  to  grant  such  writs  at  the  instance  of  a  person  under  re- 
straint.  But  they  are  so  bound  at  thi$  day,  says  Mr.  Baron  Adams,  the  practice 
standing  confirmed  and  established  by  so  long  an  usage,  in  cases  without  as  well 

•  Wilmat*s  Notes,  84. 

t  Ibid.  89. 

t  R.  T.  Marsh,  3  Bulst  27;  Hobhouse's  case,  3  B.  &  Aid.  422.  **  A  single  judge 
in  cases  under  the  statute  31  Car.  2.  may  perhaps  be  obliged  to  grant  the  writ  as 
of  course;**  but  this  does  not  extend  to  the  court   Per  Best,  J.  in  Hobhouse^s  case. 

i  See  this  bill  in  Wilmot*s  Notes  77.  It  extends  31  Car.  2  to  all  catet  of  con- 
finement  or  restraint,  and  provides  for  inquiry  into  the  faetM  contained  in  the 
return,  but  excludes  from  this  latter  provision  cases  **  of  commitment  for  criminal 
or  supposed  criminal  matters.*' 
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as  wniit  the  fUtote.  6th,  That  the  judges  at  the  eommeo  kw  aod  before  the 
etatote  were  not  bound  to  make  tocb  writ*  iatoed  in  time  of  vacation  retomable 
imroedUtely,  nor  could  thej  enforce  obedienee  to  auch  writ  iaaned  in  tine  of  Taca- 
tion  if  the  part?  served  therewith  should  neglect  or  refuse  to  obej  the  same— and 
cannot,  says  Mr.  Justice  Wilmot,  whether  such  writs  issue  in  cases  under  or 
without  the  statute.  But  thej  would  enforce  obedience  thereto  at  the  next  term 
of  the  court  by  attachment,  say  Barons  Smythe  and  Dennison  and  Lord  Chief 
Justice  Willis.   7th,  That  if  the  judge  before  the  sUtute  should  have  refused  to 

Eant  the  said  writ  on  the  demand  of  any  person  under  any  restraint,  the  subject 
d  not  any  remedy  at  law  by  action  or  otherwise  against  the  judge  fiur  such 
refttsaL  He  would,  says  Mr.  Baron  Smythe,  have  bera  liable  to  punishment  in 
the  same  manner  as  for  any  other  breach  of  his  duty.  8th,  That  in  case  a  writ 
of  habeas  corpus  ad  subjiciendum  at  common  law  were  directed  to  any  person 
returnable  immediately,  such  person  might  before  the  statute  have  stood  out  an 
9lia$  and  pluriee;  but  that  since  the  statute  the  practice  had  been  to  ^rant  an 
attachment  upon  disobedience  of  the  Jir$t  writ ;  and  that,  in  case  of  writs  issuing 
without  as  well  as  under  the  sUtute.  9tb.  That  the  sUtute  31  Car.  2  and  the 
several  provisions  therein  made  for  the  immediate  awarding  and  returning  the 
writ  of  habeas  corpus,  do  not  extend  to  the  case  of  any  compelled  against  his  will, 
io  time  of  peace,  either  in  the  land  or  sea  service  without  any  color  of  legal 
authority,  or  to  any  case  of  imprisonment,  detainer  or  restraint  whatsoever, 
except  cases  of  commitment  or  detainer  for  criminal  or  supposed  criminal  mat- 
ters. But,  adds  Mr.  Justice  Bathurst,  in  favor  of  liberty  the  judges  of  the  court 
of  King*s  Bench  have,  in  conformity  to  that  statute,  extended  the  same  relief  to 
all  cases.  To  the  10th  question  ^  whether  in  all  cases  whatsoever  the  judges  are 
so  bound  by  the  facts  set  forth  in  the  return  to  the  writ  of  habeas  oorpus,  that 
they  cannot  discharge  the  person  brought  up  before  them,  although  it  should 
appear  most  manifestly  to  the  judges  by  the  clearest  and  most  undoubted  proo^ 
that  such  return  is  false  in  fact  and  that  the  person  so  brought  up  is  restrained 
of  his  liberty  by  the  most  unwarrantable  means  and  in  direct  vidation  of  law  and 
justice;**  Justices  Noel,  Bathurst  and  Clive,  Baron  Legge  and  Lord  Chief  Justice 
Willes  answered  generally  in  the  negative.  Mr.  Justice  Wilmot  answered  ^that 
in  no  cases  whatsoever,  the  judges  are  so  bound  by  the  facts  set  forth  in  the  return 
to  the  writ  of  habeas  corpus  that  they  cannot  discharge  the  person  brought  up 
before  them,  if  it  should  appear  roost  manifestly  to  the  judges  by  the  clearest  and 
most  undoubted  proof,  that  such  return  is  false  in  fact ;  and  that  the  person  so 
brought  up  is  restrained  of  hb  liberty  by  the  most  unwarrantable  means  and  in 
direct  violation  of  law  and  justice ;  but  by  the  clearest  and  most  undoubted  proof 
ho  means  the  verdict  of  a  jury  or  judgment  on  demurrer  or  otherwise  in  an  action 
for  a  false  return ;  and  in  case  the  facts  averred  in  the  return  to  a  writ  of  habeas 
oorpus  are  sufficient  in  point  of  law  to  justify  the  restraint,  he  is  of  opinion,  that 
the  court  or  judge  before  whom  such  writ  is  returnable  eannot  try  the  facts 
averred  in  such  return  by  affidavits  in  any  proceeding  grafted  upon  the  return 
to  the  writ  of  habeas  corpus.**  Mr.  Baron  Adams  and  hard  Chief  Baron  Parker 
answered  to  the  same  eiSect  Mr.  Baron  Smythe  answered  ^That  the  judges  are 
so  bound  by  the  facts  set  forth  in  the  return  to  the  writ  of  habeas  corpus,  that 
they  cannot  enter  into  proof  by  affidavits  to  controvert  the  return ;  the  &cts  set 
forth  in  the  return  can  be  controverted  or  contradicted  only  by  the  verdict  of  a 
jury.**  Mr.  Justice  Dennison  answered  **  That  in  all  cases  whatsoever  where  the 
return  consists  of  facts  justifying  the  taking  and  detaining  bv  law,  the  judges  are 
so  bound  by  the  facts  set  forth  in  the  return  to  the  writ  of  habeas  oorpus,  that 
they  cannot  discharge  the  person  brought  up  before  them  upon  affidavits  to  be 
read  in  that  proceeding,  contradicting  the  facts  contained  in  the  return ;  but  if  it 
oliould  appear  most  manifestly  to  the  court  by  the  clearest  and  most  undoubted 

Sroof,  either  in  action  or  in  some  collateral  proceeding,  that  such  return  is  false 
1  fact  and  that  the  person  so  brought  up  is  restrained  of  his  liberty  by  onwar. 
rentable  means  and  in  direct  violation  of  law  and  justice,  the  prisoner  may  be 
discharged.**  Sir  Michael  Foster  who  was  absent  agreed  with  Chief  Baron 
iParker  upon  all  the  questions  but  the  tenth,  upon  that  he  answers  **God  forbid 
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dttt  tbej  should  be  to  bound  f*  and  see  bis  argoment  io  a  letter  to  the  chief  baron 
in  the  Addenda  to  20  St  Trials  1378. 

After  these  opinions  the  bill  of  the  commons  was  thrown  oat  by  the  lords 
■pon  a  second  readings  and  the  judges  were  ordered  to  prepare  a  bill  to  extend  the 
power  of  grantingr  writs  of  habeas  corpus  ad  subjiciendum  in  vacation  time,  not 
within  the  statute  31  Car.  II.  ch.  9  to  all  the  judges  of  his  majesty's  court  sat  West> 
minster  and  to  provide  for  the  issuing  of  process  in  vacation  time  to  compel  obe* 
dienee  to  such  writs:  and  that  in  preparing  such  bill  they  take  into  consideratioa 
whether  in  any  and  in  what  cases  it  may  be  proper  to  ma  lie  provision  that  the 
truth  of  the  facts  contained  in  the  return  to  a  writ  of  habeas  corpus  may  be  con* 
troverted  by  affidavits  or  traverse,  and  so  far  as  it  shall  appear  to  be  proper,  that 
clauses  be  inserted  for  that  purpose  and  that  they  lay  such  bill  before  the  house 
in  the  beginning  of  the  next  session  of  parliament  The  subject  was  not  then 
resumed  in  parliament  Set  15  CobhtlVB  Parliamentary  Hi9tory  898  Baeon*§ 
Akr.  Hi,  habiaB  corfu$.  A  bill  was  however  prepared.  See  it  in  a  note  to  20  St 
Trials  1383,  and  from  this  bill,  no  doubt,  was  draOed  the  statute  56  Geo.  III.  ch. 
100,  enacted  fifly^ight  years  afterwards,  the  two  are  almost  identical  in  their 
provisions.  The  bill  prepared  by  the  judges  in  1758  authorized  the  court  to 
inquire  into  the  troth  of  returns  either  summarily  upon  affidavits  or  by  directing 
an  issue;  the  statute  of  1816  gives  no  power  to  direct  an  issue.  The  bill  of  1758 
also  put  it  in  the  power  of  the  court  to  make  such  order  for  the  payment  of  the 
charges  for  bringing  up  the  prisoner  as  they  should  see  fit,  thb  power  is  omitted 
ui  the  sUtote  56  Geo.  III.  ^ 

In  farther  explanation  of  the  state  of  the  law  and  the  practice  at  that  time  upon 
this  subject,  the  following  passages  are  taken  from  Sir  Michael  Foster's  letters  to 
the  solicitor-general  Yorke  and  chief  justice  Parker  :*  *'  The  practice  of  grant- 
ing writs  of  habeas  corpus  in  the  vacation  in  cases  not  within  the  habeas  corpus 
act  having  long  prevailed,  I  confess  that  I  did  not  entertain  any  sort  of  doubt 
touching  the  l^ality  of  it,  though  possibly  there  might  have  been  some  room  for 
a  doubt  if  the  passage  in  Lord  Halct  which  you  mentioned,  and  that  in  3  Inst 
53,  had  been  considered  independently  of  the  practice.  But  as  I  always  con- 
sidered the  ease  of  a  barely  wrongful  detention  as  not  within  the  habeas  corpus 
set,  but  merely  at  common  law,  I  thought  a  legal  sound  discretion  ought  to  be 
used  and  generally  expected  an  affidavit  on  behalf  of  the  party  applying  for  the 
writ,  setting  forth  some  probable  ground  for  relief  upon  the  merits  of  his  ease. 
Thb  method  1  constantly  observed  in  the  case  of  men  pressed  into  the  service ; 
and  that  the  public  service  might  not  sufier  by  an  abuse  of  the  writ,  I  ordered 
notice  to  be  given  to  the  proper  officers  of  the  crown,  of  the  time  at  which  the 
party  was  to  be  brought  before  me  with  copies  of  the  affidavits.  In  this  way 
several  were  discharged  and  I  must  say  that  in  some  instances  I  saw  so  much 
oppression  on  the  part  of  those  concerned  in  that  service,  that  I  am  satisfied  the 
Bob|ect  ought  to  have  some  better  relief  than  what  the  pressing  acts  have  pro- 
vided.** ■*  From  the  few  notes  which  I  have  relating  to  that  matter,  impressment, 
I  find  that  the  court  has  not  granted  the  writ  as  of  course  and  within  the  habeas 
eorpns  act,  but  has  required  affidavits  on  behalf  of  the  party  applying  for  it, 
setting  forth  the  merits  of  his  case :  and  on  the  other  hand,  thoogh  proper  returns 
in  point  of  form  may  have  been  made,  the  court  has  not  given  entire  credit  to 
them  and  put  the  party  complaining  to  his  remedy  for  a  false  return ;  but  has 
constantly  entered  into  the  merits  of  the  case  upon  affidavits  and  either  discharged 
or  remanded  the  party  as  the  case  has  appeared.**  In  his  letter  to  Lord  Chief 
Baroo  Parker  he  says  **  I  agree  with  your  lordship  in  the  truth  of  the  general 
doctrine,  that  a  return  to  a  writ  of  habeas  corpus  is  conclusive  in  point  of  fact 
It  cannot  be  traversed;  the  court  is  bound  by  it  and  the  injured  party  is  driven 
to  his  action.  This  I  admit  is  the  general  role ;  but  I  think  that  it  is  not  uni- 
versally true.  Cases  may  be  put  which  are  exceptions  to  it ;  and  exceptions  do 
not,  as  your  lordship  well  knows,  destroy,  but  rather  establish  a  general  rule.  The 
ease  <^  persons  pressed  into  the  service,  is,  I  conceive,  one  of  them,  for  this  pis  in 

•  Appendix  to  90  St  Trials.  t  9  Hate,  145. 
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reasoo,  that  if  the  party  cannot  controvert  the  tmth  of  the  facts  aet  forth  in  the 
retorn,  he  is  absolatelj  without  remedy.  An  inadequate  inefiectual  remedy  is  no 
remedy ;  it  it  a  rope  thrown  out  to  a  drownings  man  which  cannot  reach  nim  or 
will  not  bear  hia  weight  It  is  the  oiSering  of  baubles  to  the  children  of  one*s 
family,  when  they  are  crying  for  bread.  In  common  cases,  in  every  case  where 
the  general  rule  is  laid  down,  the  injured  psrty  roust  wait  with  patience  till  he 
can  falsify  the  return  in  a  proper  action.  This  it  must  be  confessed  is  a  great 
misfortune ;  but  till  the  day  of  his  deliverance  comes,  he  continues  at  home  in  the 
custody  of  the  law  and  under  its  protection.  This,  your  lordship  knows,  is  not 
the  case  of  a  man  pressed  into  the  service  by  land  or  sea,  supposing  him  to  be 
no  object  of  the  law.  He  is  taken  from  the  Exchange  or  frt>m  behind  his  coun. 
ter,  no  matter  whence,  and  thence  to  the  Savoy  or  aboard  a  tender,  and  if  his 
friends  happen  to  have  time  enough  to  procure  a  habeas  corpus,  a  sufficient  return 
to  the  writ  is  immediately  made,  there  are  precedents  enough  in  the  crown  office 
and  they  are  soon  copied,  and  the  man  is  sent  away  in  due  form  of  law,  to  take 
his  chance,  for  some  years  perhaps  amidst  the  penis  of  the  tea  and  the  disasters 
of  war.  But  it  b  said  that  he  is  not  without  a  remedy.  What  remedy  7  An 
action  against  a  man  perhaps  not  worth  a  groat.  But  how  responsible  soever  the 
officer  may  be,  what  satisfaction  in  damages  is  equal  to  the  injury  7  or  if  it  were 
possible  to  be  had,  what  becomes  of  the  action  if  the  plaintiff  should  be  knocked 
cm  the  head  in  the  service  7  Why,  truly  moritur  eum  penona.  In  short  he  has 
in  this  view  of  the  case  no  remedy,  unless  you  give  him  what  I  call  the  specific 
Rmedy,  a  right  to  controvert  the  truth  of  the  return  before  it  is  too  late.*'  **  The 
principle  is,  that  though  in  common  cases,  the  return  is  conclusive  in  point  of 
fact,  yet  these  special  cases  as  they  come  not  within  the  general  reason  of  the 
law  are  not  within  the  general  rule.  The  parties  are  without  remedy,  if  they  are 
not  to  controvert  the  truth  of  the  return  in  a  summary  way  and  therefore  they 
•hall  do  it** 

It  would  seem  from  this  subject  having  been  dropped  as  it  was  in  parliament, 
and  no  statutory  provision  macfe  in  regard  to  it,  until  fifly-eight  years  afterwards, 
that  this  practice  of  the  court  in  cases  of  a  restraint  of  liberty  indefinite  in  time, 
was  considered  sufficiently  to  protect  the  liberty  of  the  subject  That  there  were 
in  practice  exceptions  to  the  rule,  not  to  inquire  into  the  facts  of  the  return,  agrees 
with  what  Mr.  Hawkins  says  before  the  statute  56  Gieo.  3.  on  the  same  sobiect : 
though  the  second  case  cited  by  him  would  seem  more  properly  reconcilable  on 
the  ground  of  the  general  supervisory  power  of  the  King's  Bench  in  all  matters 
of  liberty,  as  before  mentioned.  He  says  **  it  seems  to  be  agreed  that  no  one  can 
in  any  case  controvert  the  truth  of  the  return  to  a  habeas  corpus  or  plead  or  sug- 
gest any  matter  repugnant  to  it,  yet  it  has  been  holden  that  a  man  may  confess 
and  avoid  such  a  return  by  admitting  the  truth  of  the  matters  contained  in  it  and 
suggesting  others  not  repugnant  which  take  off  the  effect  of  them,  and  upon  this 
ground  when  one  Swallow  a  citizen  of  London  was  committed  for  refusing  to 
accept  the  office  of  an  alderman  of  the  said  city  to  which  he  had  been  elected  and 
the  custom  of  the  city  justifying  a  commitment  for  such  refusal  and  the  election 
and  refusal  were  set  forth  in  the  return  to  the  habeas  corpus,  he  filed  a  sugges- 
tion in  the  crown  office  that  he  was  an  officer  of  the  king's  mint  and  that  all  such 
officers  were  exempted  from  all  city  offices,  both  by  prescription  and  by  the  king's 
charter  and  thereupon  the  patent  of  the  grant  of  bis  office  and  also  the  patent  of 
his  exemption  being  produced  he  was  discharged.  Also  the  court  will  sometimes 
examine  by  affidavit  the  circumstances  of  a  fact  on  which  a  prisoner  brought  before 
them  by  a  habeas  corpus  has  been  indicted,  in  order  to  inform  themselves  on  exami- 
nation of  the  whole  matter  whether  it  be  reasonable  to  bail  him  or  not:  and  agree- 
ably hereto  one  Jackson  who  had  been  indicted  of  piracy  before  the  sessions  of 
admiralty  on  a  malicious  prosecution  brought  his  habeas  corpus  in  the  said  court 
in  order  to  be  bailed,  the  court  examined  we  whole  circumstances  of  the  fact  by 
affidavits,  upon  which  it  appeared  that  the  prosecutor  himself,  if  any  one,  was  guilty 
and  carried  on  the  present  prosecution  to  screen  himself,  and  thereupon  the  court, 
in  consideration  of  the  unreasonableness  of  the  prosecution  and  the  uncertainty 
of  the  time  when  another  sessions  of  admiralty  might  be  holden,  admitted  the 


HISTORIA  PLACITORUM  CORONA        149» 

nid  Jackson  to  bail  and  committed  the  said  proaecotor  till  he  shoald  find  bail  to 
answer  the  facts  contained  in  the  affidavits.*'* 

The  sUtote  56  Geo.  Ill  ch.  100,  sect  3,  enacts  *"  that  in  all  cases  provided  for 
bj  this  act  although  the  retorn  to  any  writ  of  habeas  corpus  shall  be  good  and 
iofficient  in  law,  it  shall  be  lawful  for  the  justice  or  baron  before  whom  such  writ 
maj  be  retomed  to  proceed  to  examine  into  the  truth  of  the  facts  set  forth  in  such 
return  by  affidavit  or  by  affirmation/*  &.&  The  cases  provided  for  in  the  act  are 
**  where  any  person  shall  be  confined  or  restrained  of  his  or  her  liberty,  otherwi$e 
than  for  some  criminal  or  supposed  criminal  matter  and  except  persons  impri* 
iooed  for  debt  or  by  process  in  any  civil  suit,**  &.c. 

If  a  husband  confine  his  toi/e,  she  may  have  a  habeat  eorput  for  her  relief  ;f  so 
a  Inuband  may  by  this  writ  reclaim  the  custody  of  his  wife;t  so  a  husband  or 
wiie  ma^  have  the  writ  to  obtain  the  custody  tf  a  child  improperly  detained  ;§  it 
lies  for  improper  miliUry  deUrUion;\\  so  to  try  a  neff ro*s  right  to  freedom  ;ir  or  an 
^prentice;**  though  not  for  a  master  to  recover  back  his  apprentice,  but  the  ap. 
prentice  most  pray  the  writ  himself,  **  to  shew  a  restraint,'*  the  ma8ter*s  com- 
plaint would  properly  be  remedied  by  action,  not  by  this  writff  It  does  not  lio 
for  an  alien  enemy,  however  ill  used  or  deceived.!! 

A  habeas  corpus  will  be  granted  if  there  be  delay  of  prosecution  ;§^  ill  health  of 
the  prisoner  is  not  sofficient  ground  to  induce  the  court  to  interpose  ;{j|i  it  is  tho 
otdf  meant  by  which  the  sufficiency  of  a  commitment  can  be  tried,  the  fact  of  tho 
prisoner  being  too  poor  to  affi>rd  the  expense  of  the  writ  will  not  induce  the  court 
or  judge  to  dispense  with  it  and  hear  the  prisoner  on  an  application  for  his  dis- 
cbarge without  it,  although  it  be  perfectly  clear  that  the  warrant  is  defectivelTT 
The  court  will  not  grant  the  writ  on  the  application  of  another  until  it  is  first 
shewn  why  the  application  is  not  made  by  the  prisoner  himself.***  The  judge  can- 
not make  it  a  part  of  the  rule  for  issuing  the  writ  of  habeas  corpus  that  the  party 
shall  not  bring  an  action  against  the  magistrate  by  whom  it  is  alleged  that  he  hai 
been  improperly  oommitted.f ft 

*  2  Hawkins,  chap.  xv.  sects.  78-79 ;  R.  v.  Acton,  2  Stra.  851 ;  tee  7  Mod.  234, 
and  Mr.  Hill*s  argument  in  /{.  v.  Batcheldor,  1  Per.  6l  D.  p.  551  that  there  exists 
a  ri|rht  at  common  law  to  inquire  into  the  truth  of  returns. 

t  2  Lev.  128;  re  Cochran,  8  Dowl.  630. 

t  R.  V.  Mead,  1  Burr.  542;  Anne  Gregory *s  case,  4  Burr.  1991 ;  R.  o.  Winton, 

5  T.  R.  89. 

§  R.  e.  Manneville,  5  East,  221;  R.  «.  Mosely,  5  East,  224;  ex  parte  Bailey, 

6  DowL  311;  U.  SUtes  «.  Green,  3  Mason,  482 ;  Com.  v,  Hammond,  10  Pick.  274; 
Com.  e.  Hamilton,  6  Mass.  273;  Com.  o.  Brings,  16  Pick.  203;  Nichols  o.  Giles, 
2  Root,  461 ;  Mercein  «.  The  People,  25  Wend.  64;  Com.  o.  Addicks,  5  Binn.  520; 
see  Sute  e.  Cheeseman,  2  South.  445. 

I  R.  9.  Soddis,  East,  306;  Deybers  case,  4  B.  &  Aid.  243;  NaBh*s  case,  ib.  295; 
Com.  0.  Harrison,  11  Mass.  63;  Com.  o.  Gushing,  ib.  67;  Com.  v.  Chandler,  ib.  83; 
matter  of  Ferguson,  9  Johns.  239;  matter  of  SUcey,  10  Johns.  328;  Sute  o.  Bre- 
arley,  2  Sooth.  555;  Com.  o.  Robinson,  1  S.  &  R.  353;  U.  S.  o.  Anderson,  Cook, 
143;  Com.  ex  rel.  Dougherty  v.  Captain  C.  J.  Biddle,  Supreme  Ct  of  Penna. 
March  13, 1847. 

Y  Soroersetl*s  case,  20  St  Trials,  1;  SUte  o.  Lyon,Coxe,  403;  see  Belt  o.  Dalby, 
1  DaU.  167. 

**  Ex  parte  Lansdowne,  5  East,  38;  Pennsylvania  v.  Montgomery  Addis,  262. 

ft  The  king  «.  Reynolds,  6  T.  R.  497;  R.  v.  Edwards.  7  T.  R.  745. 

It  Case  of  the  three  Spanish  sailors,  2  W.  Blacks.  1324. 

M  R.  0.  Wyndham,  1  Stra.  4. 

M  1  Stra.  45;  hot  see  R.  «.  Bishop,  1  Stra.  9,  where  one  convict  of  libel  was 
admitted  to  bail  on  the  ground  of  ill  health  before  judgment  was  passed;  see  U. 
&  0.  Jones,  3  Wash.  C.  C.  224. 

Yir  Ex  parte  Martins,  9  DowL  194. 

***  Canadian  prisoners*  case,  5  Mee.  &  Wels.  33;  see  the  case  of  the  Hottentot 
Tenos,  13  East,  195^  See  R.  v.  Middleton,  1  Chitty*s  Reps.  654. 

ttt  Ex  parte  Hill,  3  Car.  &  P.  225. 
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A  writ  of  habeas  corpus  ad  subjiciendum  gnnted  by  a  judgfe  of  the  king's 
bench  must  issue  from  the  crown  side  of  the  court  where  the  prisoner  is  in  cos. 
tody  for  a  criminal  matter;  bat  if  issued  out  of  the  plea  side  it  is  irregular  only 
and  the  irregularity  may  be  waived  by  neglecting  to  object  to  it  in  due  time.* 

The  writ  must  be  directed  to  him  against  whom  it  is  issued  whether  he  be  a 
irablic  officer  or  a  private  person.f  A  peer  has  no  privilege  against  this  writ 
lasued  out  of  the  king's  bench  and  directed  to  him.t 

It  must  be  terved  by  statute  31  Charles  II.  **  on  the  officer  to  whom  it  is  di. 
rected  or  left  at  the  gaol  or  prison  with  any  of  the  under  officers,  under  keepers 
or  deputy  of  tho  said  officers  or  keepers.*'  In  order  to  entitle  to  the  penalty  pro- 
Tided  by  the  fifth  section  of  the  statute  31  Car.  II.  the  construction  is  that  if  the 
governor  of  the  gaol  be  present,  there  is  then  no  deputy  or  under  keeper  on  whom 
a  service  can  be  made,  but  if  the  governor  be  not  present,  then  the  deputy  may  be 
•erved,  and  if  the  deputy  have  no  deputy,  then  in  the  absence  of  the  deputy  service 
may  be  made  on  the  turnkey  or  may  be  left  at  the  gaol,  for  it  is  the  duty  of  the 
governor  to  leave  some  person  in  his  place.  But  if  the  gaoler  be  in  the  gaol  and 
accessible,  the  demand  must  be  made  on  him  and  if  be  be  not  accessible  it  may 
be  on  the  deputy,  and  at  all  events  the  demand  should  be  served  in  such  a  way 
that  the  person  to  whom  it  is  delivered  may  understand  its  nature,  and  when  the 

Erincipal  is  within  the  gaol,  some  paina  should  be  taken  that  it  should  come  to 
is  hands.^ 

A  party  may  be  brought  into  court  in  term  time  upon  a  habeas  corpus  issued 
in  vacation.ll    The  court  will  not  receive  the  return  till  the  return  day.T 

The  method  to  compel  a  return  is  by  taking  out  an  aliat  and  pluriet  which  if 
disobeyed  an  attachment  issues  of  course ;  the  court  may  also  make  a  rule  on  the 
officer  to  return  his  writ,  and  if  disobeyed,  they  may  proceed  against  such  disobe- 
dience  in  the  same  manner  as  they  usually  do  against  the  disobedience  of  any 
other  rule;**  but  an  attachment  may  be  granted  for  making  an  insufficient  return 
to  thejint  writ,  without  issuing  an  alias  and  pluries;tt  at  common  law  as  well  as 
under  the  statutctt 

C.  J.  Vaughan  says,  in  Bushell's  case,  that  tho  writ  commands  the  day  and 
the  cause  of  the  caption  and  detaining^  to  be  certified  upon  the  return^  which  if 
not  done  the  court  cannot  possibly  judge  whether  the  cause  of  the  commit- 
ment and  detainer  be  according  to  law  or  against  it;  therefore  the  cause  of  the 
imprisonment  ought  by  the  return  to  appear  as  specifically  and  certainly  to  the 
judges  of  the  return  as  it  did  appear  to  the  court  or  the  person  authorized  to 
commit,  else  the  return  is  insufficientnij  But  Lord  EUenborough  doubts  in  Bur- 
dett  V.  Abbottim  that  this  law  can  be  sustained  by  later  authorities.  The  return 
must  answer  the  taking  as  well  as  the  detaining;***  it  must  be  particular  and  cer- 

*  In  re  Eaton,  9  Dowl.  P.  C.  207;  4  Per.  &  D.  556;  and  see  in  re  Douglas, 
12  Law,  J.  N.S.  963. 

t  Godb.  44  Mich.  28  &  29  Eliz.;  held  in  Pennsylvania  that  it  cannot  be  direct- 
ed  to  the  bail  of  one  criminally  charged.  Reap. «.  Arnold,  3  Yeates,  2$3. 

I  1  Burr.  631,  and  by  resolution  of  the  house  of  lords. 

§  Huntley  z.  Lescombo.  2  B.  &  P.  530. 

U  R.  o.  Mead,  1  Burr.  542;  and  see  the  2d  and  6th  sects,  of  the  stet.  56,  Geo.  III. 
eh.  100.  f  Mash's  case,  2  W.  Blacks.  805. 

**  2  Lev.  128-9;  State  o.  Raborg,  2  South.  545. 

ft  31  Car.  2  sect  1;  R.  o.  Winton,  5  T.  R.  89;  matter  of  Stacey,  10  Johns.  320. 

tt  Ez  parte  Bosen,  2  Ld.  Kenyon,  289 ;  and  see  the  answers  of  the  judges  in 
1758,  supra. 

^  In  the  case  of  the  five  baronets  imprisoned  by  order  of  the  king  for  refusing 
the  Forced  Loan,  and  brought  up  on  habeas  corpus  November,  1627,  objection 
was  taken  to  the  return  that  it  stated  no  cause  of  caption^  it  was  answered  that 
the  writ,  in  that  case,  did  not  call  for  it.   7  St  Tr.  113. 

iill  Vaughan,  137. 

ITU  14  East,  73;  and  see  Sir  Vicary  Gibbs'  arg.  at  p.  91  to  the  skmc  effect   • 

•**  Barman's  case,  2  W.  Bl.  1204;  but  see  R.  o.  Wilkes,  WilMn,  158. 
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taio;*  the  coart  will  not  allow  to  be  sapplied  by  affidavits  matter  which  ooght  to 
be  contained  in  the  return  ;t  in  commitment  for  aiding  the  etcape  of  a  traitor^ 
it  should  be  averred  in  the  return  that  treason  was  committed,  and  in  commit- 
ment  for  treason,  the  sort  of  treason  should  be  specified  ;t  commitments  under 
tathority  of  statutes  must  strictly  follow  the  power  ;§  where  a  commitment  is  in 
court  to  a  proper  officer  then  present,  there  is  no  warrant  of  commitment,  and 
therefore  he  cannot  return  a  warrant  in  hiBC  verba,  but  must  return  the  truth  of 
the  whole  matter  under  peril  of  an  action,  but  if  he  be  committed  to  one  that  it 
not  an  officer,  there  must  be  a  warrant  in  writing,  and  where  there  is  one  it 
must  be  returned,  for  otherwise  it  would  be  in  the  power  of  the  gaoler  to  alter 
the  case  of  the  prisoner  and  make  it  either  better  or  worse  than  it  is  upon  th§ 
warrant;  and  if  he  may  take  upon  him  to  return  what  he  will  he  makes  himself 
jadge,  whereas  the  court  ought  to  judge  and  that  upon  the  warrant  itself  J 
where  after  a  rule  for  a  habeas  corpus  has  been  granted,  a  warrant  is  issued 
which  renders  the  custody  lawful  the  court  will  discharge  the  rule;ir  the  omia* 
non  to  name  the  committing  magistrate  **  justice  of  the  peace"  in  the  warrant  it 
cured  by  so  styling  him  in  the  return.**^  Upon  a  return  to  a  habeas  corpus,  the 
court  will  not  give  any  direction  or  advice  to  the  gaoler  as  to  the  matter  of  which 
his  return  should  consisttt  The  general  form  of  denial  is  **  that  the  party  ht« 
not  the  person  in  his  possession,  custody  or  power,"  and  the  court  are  jealous  of 
deviation  from  this  usual  form.tt  In  Wilkes*  case^§  some  question  was  madtt 
whether  a  return  by  the  officers,  who  had  arrested  him,  **  that  he  was  not  then, 
nor  at  the  time  of  the  service  of  the  writ  upon  them,  in  their  custody  or  con- 
trol," was  sufficient,  or  whether  they  should  not  be  required  to  state,  into  whose 
custody  they  had  delivered  him,  but  the  point  was  not  decided.  The  magistrate* 
together  with  the  commitment,  returns  the  depositions  upon  which  it  was 
founded,  in  order  that  the  court  may  be  furnished  with  the  means  of  judging  in 
what  way  they  shall  dispose  of  the  prisoner,  and  although  the  commitment  be 
defective,  the  court  will  remand  the  prisoner  if  it  appear  on  reading  the  deposi- 
tions that  there  is  fair  ground  for  so  doing;||{|  but  where  the  party  is  in  custody 
under  sentence  of  a  court  of  jurisdiction  competent  to  try  his  offence  it  is  suffi> 
cient  to  reiurn  that  fact,  without  stating  the  particulars  of  the  original  charge 
against  him.llT  Return  of  commitment  held  insufficient  unless  averring  that  it 
was  to  a  proper  officer;  aliter,  if  it  otherwise  appear;***  return,  **that  he  had 
delivered  the  woman  to  her  husband,  knows  not  where  she  is  and  canH  produce 
her,"  held  sufficient  ;ttt  return  to  a  pluries  writ  **  nullum  habeo  talem  in  custodia 
mea,  nee  habui  die  impetrationis  brevis  nee  unquam  postea"  held  bad,  because 
not  constat  that  he  may  not  have  had  him  at  the  time  of  the  first  writ;th  return 


*  Kendars  case,  5  Mod.  83;  see  Lord  Coke*s  Speech  in  the  House  of  Corn- 
Bans,  7  St  Trials,  199;  in  re  Fletcher,  1  DowL  Sl  L.  726. 

t  R.  o.  Smith,  7  Mod.  334. 

I  R.  e.  Kendal,  1  Ld.  Raym.  67;  contra  R.  o.  Wyndhara.  1  Stra.  3. 

§  Bracy's  case,  1  Salk,  348;  DeybePs  case,  4  B.  &.  Aid.  243;  Souden^s  case, 
4  a  dL  Aid.  294;  in  re  Peerless,  1  Ad.  &.  £1. 143;  in  re  Douglas,  3  Ad.  &,  EL 
825;  R.V  King,l  D.  &  L.  271. 

H  R.  e.  aerk,  1  Salk.  349.  T  Ex  parte  Dauncey,  8  Jurist  829. 

»*  King  e.  Fownes,  2  Show.  182.         +f  In  re  Fletcher,  1  Dowl.  6l  L.  726. 

tt    Per  Grose,  J.,  R.  o.  Winton,  5  T.  R.  91;  Matter  of  SUcey,  10  Johns.  328. 

^  2  Wilson,  154. 

U  R.  o.  Marks,  3  East,  157;  ex  parte  Krans,  2  D.  &  R.  411 ;  1  B.  &  C.  258; 
R.  e.  Nash,  4  B.  &  Aid.  295.  In  the  case  of  The  King  v.  Marks,  tlie  Court  of 
King's  Bench  after  examining  the  depositions  returned  upon  certiorari,  dis- 
charged from  the  commitment  of  the  justices  of  the  peace  and  recommitted  the 
prisoner  in  proper  form  of  the  offence  appearing.  This  is  mentioned  in  the 
report  of  the  case  as  a  practice  adopted  at  this  time;  the  former  practice  hav- 
ing been  to  draw  up  a  rule  remanding  in  general  terms  to  the  same  custody. 

TT  R.  p.  Suddis,  1  East,  306.  •**  R.  o.  Clerk,  12  Mod.  114. 

ttf  fi.  o.  Wright,  2  Stra.  915.  XU  R.  r.  Viner,  2  Lev.  128. 
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**  I  had  not  at  the  time  of  receiving  thii  writ  nor  have  I  since  had  the  body  of 
A.  B.  detained  in  mj  custody/*  held  bad  on  account  of  the  word  detained,* 
The  return  should  always  discloee  a  good  cause  of  detainer  and  in  tome  cases 
the  proof  ;t  it  will  not  be  invalid  for  mere  want  of  form,  if  it  disclose  a  good 
eanse  of  detainer  ;t  it  is  said  not  to  require  minute  correctness  in  statement,  if 
the  substance  of  the  facts  is  stated.^  On  habeas  corpus  bringing  up  a  party 
committed  by  justices  for  not  finding  sureties  of  the  peace,  the  court  will  not 
hear  affidavits  controverting  the  facts  alleged  in  the  articles  of  the  Pp<ice«  the 
statute  56  Geo.  III.  does  not  affect  the  practice  in  this  respectU  The  court 
are  bound  to  receive  the  facts  stated  upon  the  return  as  true  in  the  first  instance ; 
where  the  party  males  his  return  fh>m  documents  which  he  may  have  never 
eeen,  he  does  so  at  his  peril,  he  is  bound  by  the  assertion  which  he  makes  on 
their  creditlT  Where  tliere  i»  an  untruth  on  the  face  of  the  return,  and  there- 
ibre  a  prim&  fiicie  case  for  the  court  to  call  upon  the  party  who  has  made  the 
untrue  statement  to  account  for  bis  having  done  so,  a  rule  nisi  for  an  attachment 
will  be  granted.**  The  return  need  not  be  supported  by  affidavit  nor  verified  on 
oath,  nor  has  such  ever  been  the  practicQift 

Before  the  return  is  filed  any  defect  in  form  or  the  want  of  an  averment  of  a 
matter  of  fact  may  be  amended,  but  this  must  be  at  the  peril  of  the  officer,  in 
the  same  manner  as  if  the  return  were  originally  what  it  is  after  the  amendment 
inade;t(  and  amendment  may  be  made  after  the  return  filed  in  the  discretion  of 
the  court ;§§  and  this  without  the  consent  of  the  pri8oner.|||j 

Upon  the  return  being  made  the  prisoner's  counsel  may  move  to  file  it  and 
have  the  prisoner  called  into  court  and  the  return  read,  after  which  the  counsel 
may  argue  for  bis  discbargc^t  The  court  may  bail  a  prisoner  pending  the 
debate  whether  the  return  to  the  writ  is  sufficient  ;***  but  not  before  the  return 
of  the  writtft  Upon  the  return  the  court  will  only  inquire  into  the  propriety  of 
the  detention,  not  of  the  caption,  as  in  civil  cases ;ttT  they  will  look  into  the 
depositions  to  see  if  there  is  sufficient  ground  laid  to  detain  the  prisoner  in 
custody,  and  if  there  be  not  will  bail  him ;  and  so  if  the  warrant  of  commit- 
ment be  irregular,  and  a  serious  offence  shown  to  have  been  committed,  they 
will  not  discharge  or  bail  the  prisoner  without  first  looking  into  the  depositions 
to  see  if  there  is  sufficient  evidence  to  detain  him  in  custody .§^  Where  the 
defendants  were  in  detention  on  board  a  vessel  for  smuggling  and  suspicion  of 
murder,  though  held  without  warrant  or  commitment,  the  court  refused  to  say 
that  the  time  of  detention  had  been  unreasonable  and  the  original  cause  of  de- 
tainer being  a  lawful  one,  they  committed  the  prisoners  to  the  custody  of  the 
marshal  to  be  taken  before  a  magistrate.|||l|| 

•  R.  tJ.  Winton,  5  T.  R.  89. 

t  R.  o.  Nash,  4  B.  &.  Aid.  295;  IXeybel's  case,  ib.  243;  Soudin*s  case,  ib.  394; 
■ee  R.  V,  Rogers,  3  D.  &.  R.  607;  ex  parte  Beeching,  4  B.  &  C.  136. 

I  R.  V,  Bethel,  5  Mod.  19;  R.  o.  Nash,  4  B.  &  Aid.  295. 

§  Barnes*  case,  2  Roll.  Rep.  157;  per  Lord  Denman,  C  J.  in  R.  o.  Batcheldor, 
1  Per.  &  D.  547;  and  per  Littledale,  J.  p.  560;  per  Lord  Abinger*  5  Mee.  Sl 
Wels.  47. 

II  R.  V.  Dann.  13  Ad.  6l  E.  599;  see  in  re  Carus  Wilson,  9  Jurist  393;  in 
re  Clarke,  6  Jur.  757;  R.  o.  Douglas,  7  Jur.  39. 

t  R«  o.  Batcheldor,  1  Per.  &  D.  549 ;  per  Denman,  C.  J. 

•»  Ib.  5G7.  tt  lb.  559. 

n   1  Mod.  102, 103.  ^  R.  0.  Batcheldor,  I  Per.  &  D.  528,  567. 

UQ    In  re  Clarke,  2  Ad.  &,  El.  624;  6  Jurist  757.  ITf  Burn. 

••*  R.  t).  Bethel,  5  Mod.  23;  BoUman  6l  Swartwout*s  case,  4  Cranch,  123. 

t+t    Bac  Abr.  tit  Hab.  Corp.  p.  43.3. 

tit    1  Anstr.  85;  3  East,  89,  157;  ex  parte  Scott,  9  B.  &  C.  446. 

^  R.  V.  Homer  &,  Abr.  Cald.  296;  1  Leach,  C.  C.  305;  Taylor*a  case»5 
Cowen  Reps.  39;  Com.  v,  Hickey,  3  Penna.  Law  Journal,  91;  Com.  v.  Crans, 
3  Penna.  Law  Journal,  459. 

illlll  Ex  parte  Krans,  1  Bam.  6l  Cress.  258;  see  R.  o.  Greenwood,  2  Stra.  1138; 
R.  o.  Marks,  3  East,  162. 
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lo  eases  of  writs  of  habeas  corpas  directed  to  private  persons  to  brinsr  up 
infants,  the  court  is  bonnd  ex  debito  justitiflB  to  set  the  infant  free  from  an  im- 
proper restraint,  bat  thej  are  not  bound  to  deliver  them  over  to  any  body  nor  to 
give  them  any  privilege,  this  most  be  lefl  to  their  discretion  according  to  the  cir- 
comstances  that  shall  appear  before  them ;  there  is  a  privilege  redeundo  unless 
when  the  court  see  ground  to  declare  the  contrary.* 

Where  upon  the  return  the  commitment  appears  to  be  for  a  contempt^  if  the 
court  which  has  so  committed  the  prisoner  be  of  superior  jurisdiction  or  equal 
with  that  from  which  the  habeas  corpus  issued,  there  seems  to  bo  no  power  to 
inquire  into  the  nature  or  sufficiency  of  the  contempt  and  the  return  of  the  fact 
alone  is  enough :  in  Lord  Shafiesbury*s  caset  the  court  of  King's  Bench  refused 
lo  consider  the  matter,  a  commitment  by  the  peers  for  contempt,  holding  ther 
had  no  jurisdiction ;  so  in  the  King  v.  Patyt  the  eleven  judges  against  Holt,  C.J. 
held  that  they  could  not  inquire  into  the  question  whether  it  was  a  contempt  of 
the  commoos  or  not,  for  which  they  had  committed  the  defendant,  that  question 
was  for  tlie  commons  alone  and  they  had  decided  it  In  the  King  v.  Murray^ 
which  was  a  question  on  habeas  corpus  of  the  legality  of  a  commitment  of  the 
commons  for  a  contempt,  the  court  say  *«  it  need  not  appear  to  us  what  the  con- 
tempt was,  for  if  it  did  appear  we  could  not  judge  thereof,  the  house  of  commons 
is  superior  to  this  court  in  this  particular/*  In  the  case  of  the  King  v.  Sir 
Thomas  Damelljl  the  court  held  the  commitment  returned  to  the  habeas  corpas 
sufficient  although  it  stated  no  cause  whatever,  because  they  had  no  jurisdiction 
to  look  into  the  causes  of  commitment  by  the  privy  council ;  but  this  case  is  one 
of  those  which  caused  the  petition  of  rights.ir  In  Brass  Crosby's  case**  the  reason 
given  why  the  court  cannot  interfere  with  the  commitment  of  the  house  of  com- 
mons for  contempt  is  **  that  the  commitment  being  an  execution  by  the  judgment 
of  a  eourt  having  a  competent  jurisdiction,  this  court  in  such  case  is  not  a  court 
cf  appeal ;"  and  Chief  Justice  De  Grey  saystt  **  if  the  Court  of  Common  Pleas 
should  commit  a  person  for  a  contempt,  the  Court  of  King's  Bench  would  not 
inqnire  into  the  legality  or  particular  cause  of  the  commitment,  if  a  contempt  was 
returned,  yet  in  some  cases  the  Court  of  King's  Bench  is  a  court  of  inquiry,  but 
in  this  case  is  only  co-ordinate  with  this  court"  The  Chief  Justice  further  says 
**  that  every  court  must  be  the  sole  judge  of  its  own  contempts."lt  But  this  would 
seem  more  properly  to  apply  only  to  the  inquiry  of  courts  of  cO'Ordinate  or  superior 
jurisdiction.  Busbell's  case§§  was  a  review  by  the  common  pleas  of  a  commitment 
by  the  sessions  of  oyer  and  terminer  for  a  contempt,  the  cause  was  inquired  into 
on  habeas  corpus  and  the  prisoners  discharged,  and  Chief  Justice  Vaughan  in  his 
opinion  in  this  case  cites||Q  two  cases  from  Moor  where  upon  habeas  corpus  from 
the  King's  Bench  the  general  return  of  **  commitment  by  the  Lord  Chancellor  for 
a  contempt,"  without  setting  it  forth,  was  held  insufficient  and  the  prisoners  were 
dischargeiL  The  judges  in  Shaftesbury's  case^lT  make  a  distinction  between 
inquiry  into  commitments  by  inferior  and  those  by  superior  courts,  and  Wilde  J. 
in  that  case  says  **  the  return  no  doubt  is  illegal,  but  the  question  is  a  point  of 

*  R.  V.  Sir  Francis  Blake  et  als.  Burr.  1434  and  cases  cited ;  Comth.  v.  Ham- 
mond,  10  Pick.  274;  Comth.  v.  Hamilton,  6  Mass.  273;  Comth.  v.  Briggs,  16 
Pick.  203;  Nichols  v.  Giles,  2  Root,  461;  Comth.  v.  Addicks,  5  Binn.  520; 
Comth.  V.  Robinson,  1  S.  &  R.  355. 

t  2  St  Trials,  615;  see  2  Hawkins,  110,  same  in  R.  v.  Flower,  8  T.  R.  314; 
see  Mr.  Hallam's  observations  on  this  subject,  3  Const.  Hist.  378,  et  seq. 

I  Salk.  503 ;  the  same  doctrine  has  been  recognised  by  the  Supreme  Court  at 
Washington  as  to  commitments  by  the  House  of  Representatives,  Anderson  v. 
I>unn,  6  Wheat  204. 

^  1  Wilson,  299.  II  7  St  Trials,  113. 

T  See  the  cases  cited  in  Moor  839,  where  persons  so  committed  had  been  de- 
livered on  habeas  corpus  in  the  reign  of  Elizabeth. 

••  3  Wilson,  199;  and  see  per  Lord  Ellenborough  in  Burdett  v.  Abbott, 
14  East  152. 

ti  p.  200.  n  p.  201.  §§  Vaughan,  135.  Oil  P- 139. 

TT  2  St  Trials,  615 ;  and  see  to  the  same  point  Vaughan,  140. 
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jurisdiction,  whether  it  can  be  examined  herCf'this  conrt  hat  no  jorisdictioa  of 
the  cause  and  therefore  the  form  of  the  return  is  not  considerable.**  As  to  the 
interference  of  one  court  with  the  commitments,  for  contempts  or  otherwise,  of 
mother,  how  far  they  will  scrutinixe  the  return  and  whether  they  will  not  more 
closely  scrutinize  the  return  of  an  inferior  than  of  a  superior  court,  see  Mr.  HoU 
royd*8  argument  in  Burdett  v.  Abbott*  The  doctrine  that  a  court  will  not  rcTiew 
on  habeas  corpus  the  commitments  for  contempt  of  another  court,  but  that  each 
is  to  be  the  absolute  judge  of  its  own  contempts,  was  rejected  by  the  Court  of 
Errors  of  New  York  in  the  case  of  Yeates  t.  The  Peoplct  It  has  been  held  that 
the  Supreme  Court  of  the  United  States  will  not  inquire  on  writ  of  habeas  corpus 
into  the  sufficiency  of  the  cause  of  commitment  for  contempt  by  a  United  States 
court  of  competent  juri8diction.t 

There  seems  to  be  no  precedent  in  the  English  law  for  a  writ  of  error  to  tha 
decbion  of  a  court  upon  habeas  corpus  ;§  in  the  case  of  the  King  t.  PatyB  npoo 
which  an  argument  is  sometimes  made  to  that  purport,^  the  answer  of  the  ten 
judges,  that  the  writ  of  error  was  of  right  and  not  of  favour  in  that  case,  expressly 
excluded  the  conclusion  that  a  writ  of  error  is  at  all  proper  to  a  decision  upon 
habeas  corpus,  they  say,  **  but  we  give  no  opinion  whether  a  writ  of  error  does 
lie  in  this  case,  because  that  is  proper  to  be  determined  in  parliament  where  the 
writ  of  error  and  record  are  returned  and  certified.****  This  question  can  hardly 
be  connidered  an  open  one  in  Eneland.tt  In  New  York  it  has  been  decided  in 
the  affirmative.^  In  Virginia  it  has  been  so  enacted  by  statute.  It  has  been  said 
in  Pennsylvania  that  no  writ  of  error  lies  to  a  decision  upon  habeas  corpus.^ 
Whether  a  writ  of  error  lies  from  the  Supreme  Court  of  the  United  States  to  the 
decision  of  an  inferior  court  upon  the  return  of  a  writ  of  habeas  corpus,  whether 
a  State  court  the  case  coming  within  the  judiciary  actUH  or  a  court  of  the  United 
States,  came  up  for  decision  in  the  case  of  Holmes  v.  Jennison  et  als.  ;irT  the  court 
was  divided  upon  another  question  in  the  cause,  but  upon  this  question  Chief 
Justice  Taney  together  with  justices  Story,  McLean,  Wayne  and  Catron  held 
and  decided  in  the  affirmative ;  justices  Thompson  and  Barbour,  who  diffisred 
npon  another  ground,  expressed  no  opinion  upon  this  question,  and  Mr.  Justice 
Baldwin  alone  held  that  no  writ  of  error  would  lie  to  a  decision  upon  habeas  cor- 
pus ;  see  his  able  opinion  upon  this  point***  and  where  he  contend8,ttt  that  though 
the  opinions  delivered  by  the  majority  if  not  all  the  other  judges,  is  different  from 
his,  yet  as  no  judgment  has  been  rendered  this  point  cannot  be  considered  judi- 
cially settled,  that  it  is  yet  open  to  the  argument  of  counsel  whenever  a  similar 
case  arises  and  of  consequence  remains  open  for  the  consideration  of  the  court  or 
any  of  its  members  there  or  elsewhere  as  it  had  thitherto  been  considered. 

A  prisoner  who  sues  out  a  writ  of  habeas  corpus  ad  subjiciendum  is  not  bound 
by  the  decision  of  any  one  court  but  is  entitled  to  take  the  opinion  of  all  as  to  the 


•  14  East,  63;  and  see  the  case  of  the  sheriff  of  Middlesex,  II  Ad.  &  El.  279. 

t  6  Johns.  Reps.  p.  519  ;  but  see*the  New  York  statute  of  1830  which  provides 
that  if  on  return  to  the  writ  of  habeas  corpus,  it  appears  that  the  prisoner  was  com« 
mitted  for  contempt  by  any  competent  authority  he  shall  be  remanded, 

X  Ex  parte  Kearney,  7  Wheat  38. 

^  That  it  does  not  lie,  see  case  of  the  city  of  London,  8  Co.  Reps.  353 ;  R.  v. 
Dean  and  Chap,  of  Trinity  College,  8  Mod.  37 ;  S.  C.  Stra.  653. 

H  3  Salk.  503 ;  3  Ld.  Raym.  1105. 

T  See  Yeates  v.  The  People,  6  Johns. 

••  See  note  to  Burdett  v.  Abbott,  14  East,  p.  92. 

ft  See  Mr.  Holroyd*s  elaborate  argument  in  Burdett  t.  Abbott,  14  East  and 
where  he  concedes  it,  though  it  would  have  been  very  important  to  his  case  if  he 
could  have  contested  it ;  in  Mr.  Fry*s  introduction  to  Uie  Canadian  prisoners* 
case,  his  opinion  is  different. 

tt  Yeates  v.  The  People,  6  Johns.  Reps. 

^  Comth.  ex  rel.  Crispin  v.  Jones,  3  S.  &  R.  167. 

nil  See  Sergt  on  the  Const  63.  It  14  Peters Rcpe.  540. 

•••  Appendix  to  14  Peters.  ttt  p.  636. 
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ptiiytMty  of  hie  imprtMmment*  In  the  Aylfltbnry  eatat  writ  after  writ  of  habMW 
ooqNu  was  takeo.t  It  has  been  held  in  Pennsyhania  that  the  Sopreme  Court 
are  not  bound  to  frant  the  writ  when  the  case  hat  been  heard  by  the  court  of 
CeauDoo  Pleas  on  the  eame  eTidence,  though  they  have  the  power  to  do  io  if  thej 
think  it  expedient! 

The  CmuHtmimn  of  f  Ae  UnUed  Suut  providea  that  •*  the  writ  of  habeaa  corpnt 
ahail  mU  bt  tmtpemded  onleas  when  in  caaes  of  rebellion  or  invasion  the  puUio 
flUety  may  require  it**  It  baa  never  yet  been  suspended  in  the  United  States;  in 
Jannary  1807  a  bill  passed  the  Senate  for  its  suspension  but  was  rejected  in  the 
Uoase  of  Repreeentatives  by  a  large  majority. 

By  the  14tb  section  of  the  act  of  Congress  of  Sept  34, 1789,  the  courts  of  th« 
United  States  have  power  **  to  issue  writs  of  scire  &cias,  Aafress  corpus  and  all 
other  writs  not  specifically  pxivided  for  by  statute,  which  may  be  necessary  for 
the  ezerease  of  their  respective  jurisdictions  and  agreeable  to  the  principles  and 
usages  of  law.  And  that  either  of  the  justices  of  the  Supreme  Court  as  well  an 
the  jndgee  of  the  district  courts  shall  have  power  to  grant  writs  ofkmbeai  eorpug 
for  the  purpose  of  inquiry  into  the  causes  of  commitment:  Prov^ed  that  writs 
of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  gaol,  unKss  when  the/ 
are  in  custody  under  or  by  colour  of  the  authority  of  the  United  States  or  are 
eommittnd  for  trial  before  some  court  of  the  same  or  are  necessary  to  be  brought 
into  eoort  to  testify.**  In  construction  of  this  act  it  has  been  held  that  the  phrase 
**  the  writs  shall  be  agreeable  to  the  principles  and  usages  of  law**  means  those 
general  principles  and  those  general  usages  which  are  to  be  found,  not  in  the 
legislative  acts  of  any  particular  State,  but  in  that  generally  recognised  and  long 
established  law  which  forms  the  substratum  of  the  laws  of  every  §tate^§ 

The  Supreme  Court  may  grant  tlie  writ  of  habeas  corpus  ad  mibjieiindum  also 
the  writ  md  prmoffUHdmn^  UHificandum  et  deliberandum^  but  not  the  writ  ad 
rtofaudmtdmm  nor  md  oatUfacUndum  nor  the  habeat  corpus  cum  cau9a,\ji  Habeae 
eerpos  Ues  to  a  cireoit  court  of  the  United  States  sitting  in  a  State  ;T  or  to  the 
Ciremt  Court  of  the  District  of  Columbia.**  As  the  jurisdiction  of  the  Supreme 
Court  is  appellate,  it  must  be  shown  to  the  court  that  they  have  power  to  award 
the  writ  bd'ore  it  will  be  granted.tt  The  authority  .of  the  United  States'  courts  to 
grant  the  writ  is  restricted  by  the  act  giving  the  power  to  cases  where  the  pri- 
soeer  is  confined  under  or  by  colour  of  the  authority  of  the  United  States  or  ie 
neoessary  to  be  brought  in  to  testify  ;tt  i%  extends  to  inquiry  into  the  cause  of 
comnitaMnt  of  a  person  in  custody  under  sT  commitment  of  the  Circuit  Court  of 
the  District  of  Columbia  ;§§  or  any  other  United  States*  coartilil  It  is  said  <^ 
this  writ  in  ex  parte  Tobias  Watkios,irT  >•  the  Supreme  Court  will  not  grant 
a  habeas  corpus  to  a  prisoner  in  confinement  under  conviction  by  the  Circuit 
Court  of  the  United  Sutee  of  the  District  of  Columbia  when  it  is  alleged 
that  the  proceedings  in  that  court  were  coram  non  judice;  the  power  of  the 
Sopreme  Court  to  award  writs  of  habeas  corpus  is  conferred  expressly  on  the 

*  Ex  parte  Partington,  13  Mee.  &  W.  679;  per  Lord  Kenyon,  R.  v.  Suddis, 
1  East,  314;  and  see  to  the  same  point  Sir  Vicary  Gibbs*  arg.  in  Burdett  v.  Ah. 
bott,  14  East,  91. 

t  R.  V.  Paty,  3  Salk;  and  see  the  cases  of  the  Canadian  prisoners,  1  Per.  Sl 
Dav.  and  5  Mee.  4l  Wels. 

t  Ex  parte  Lawrence,  5  Binn.  304;  see  Comth.  ex  reL  Crispin  v.  Jones,  3  S. 
&rR.167. 

§  Per  Marshall,  C.  J.  Burr's  Trial,  App.  3d  pt  185-6. 

I  Ex  parte  Burford,  3  Cranch,  448;  ex  parte  Bollman,  4  Cranch,  75;  ex  parte 
Kearney,  7  Wheat  38. 

f  3  DnU.  17.  ••  3  Cranch,  448;  4  Cranch,  101. 

n  Ex  parte  Wilbom,  9  Peten|,  704. 

It  Ex  parte  Cabrera,  1  Waah.  C.  C.  Reps.  333;  U.  S.  v.  French,  1  GalL  C.  C. 
Rene.  3 ;  ex  parte  Dorr,  3  Howard,  105. 

4§  Ex  parts  BoUman,  4  Cranch.  75. 

U  Ex  parte  Keemey,  7  Wbeat  38.  ^^  3  Peters,  SOL 

rou  IL — 19 
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eoart  by  the  foarteentb  tectioo  of  the  judiciary  ael  9fid  has  been  repeatedly 
exercised;  no  doubt  exists  respectiogr  the  power;  no  Uw  of  the  United  States 
prescribes  the  cases  in  which  the  writ  shall  be  issued  nor  the  power  of  the 
eoort  over  the  party  brought  up  by  it;  the  term  is  used  in  the  Constitution  as 
one  which  was  well  understood,  and  the  judiciary  act  authorises  the  Supreme 
Court  and  all  the  courts  of  the  United  States  to  issue  the  writ  *«  ^  the  purpoae  of 
inquiring  into  the  cause  of  the  commitment;**  the  writ  of  habeas  corpus  is  a 
high  prerogative  writ,  known  to  the  common  law,  the  great  object  of  which  is 
the  liberation  of  those  who  may  be  imprisoned  without  sufficient  cause ;  it  is  in 
the  nature  of  a  writ  of  error  to  examine  the  legality  of  the  commitment;  it  brings 
up  the  prisoner  with  the  cause  of  his  confinement  and  the  court  can  undoubt- 
edly inquire  into  the  sufficiency  of  that  cause;  but  if  that  cause  be  the  judgment 
of  a  court  of  competent  jurisdiction,  especially  a  judgment  withdrawn  by  law 
from  the  revision  of  the  Supreme  Court,  it  b  conclusive  and  they  will  not  inquire 
into  it.**  The  writ  does  not  lie  to  bring  up  a  person  confined  in  the  prison  bounds 
upon  a  capias  ad  satisfaciendum  issued  in  a  civil  suit*  The  Supreme  Court  will 
mot  grant  a  habeas  corpus  when  the  party  has  been  committed  /or  anUtmpi  by  a 
eourt  of  the  United  States  of  competent  jurisdiction,  and  if  granted  the  court  will 
not  inquire  into  the  sufficiency  of  the  cause  of  the  commitment;  the  adjudication 
of  the  court  below  b  a  conviction,  and  the  commitment  in  consequence  is  an  exe- 
cution and  the  exercise  of  the  power  of  revising  the  case  on  a  habeas  corpus 
would  be  the  exercise  of  an  appellate  jurisdiction  in  criminal  cases,  which  is  an 
authority  not  granted  by  the  laws  of  the  United  States  except  by  a  certificate 
that  the  opinions  of  the  judges  are  opposed,  and  the  court  will  not  do  indirectly 
what  they  cannot  do  directly.f  Upon  a  habeas  corpus  the  court  are  only  to 
inquire  whether  the  warrant  of  commitment  with  the  evidence  returned  states  a 
sufficient  probable  cause  to  believe  that  the  person  charged  has  committed  the 
ofience  stated  ;t  if  the  court  go  into  an  examination  of  the  evidence  upon  which 
the  commitment  was  grounded  it  is  unimportant  whether  the  commitment  be 
regular  in  point  of  form  or  not,  they  will  proceed  to  do  what  the  court  below  ought 
to  have  done.§  On  a  return  to  a  habeas  corpus  before  the  Circuit ^Court  the  pri- 
soner was  discharged  on  the  ground  that  the  writ  of  capias  by  which  he  was  de- 
tained had  improperly  issued,  but  there  appearing  to  the  court  upon  the  hearing 
a  sufficient  ground  for  his  arrest,  he  was  ordered  mto  custody  upon  a  bench  war- 
rant;il  an  application  to  the  Supreme  Comt  for  a  habeas  corpus  to  discbarge 
from  this  lattor  custody  was  refused.lT  A  diteharge  on  habeas  corpus  dischargea 
the  party  only  from  such  process  under  the  same  indictment,**  or  a  new  onettt 
Neither  the  Supreme  Court  nor  any  other  court  of  the  United  States  or  judge 
thereof  can  issue  a  habeas  corpus  to  bring  op  a  prisoner  who  is  in  custody  under 
•entence  or  execution  of  a  State  court  under  criminal  or  civil  prooeaa,  for  any 
other  purpose  than  to  be  used  as  a  witness. U 

The  line  of  jurisdiction  upon  habeas  corpus  between  the  United  States  and  the 
State  courts,  under  what  circumstances  and  how  far  judges  of  a  State  court  have 
power  to  issue  a  habeas  corpus  and  decide  as  to  the  validity  of  a  commitment  or 
detainer  under  authority  of  the  United  States,  seems  to  have  been  variously  deter- 
mined in  the  difierent  States.§§ 

•  Ex  parte  Wilson,  6  Cranch,  53;  Baldwin,  J.  in  Holmes  v.  Jennison  db  ab. 
App.  to  14  Peters,  622;  see  ex  parte  Randolph,  2  Brock,  C.  C.  Reps.  447. 

t  Ex  parte  Kearney,  7  Wheat  3d. 

t  U.  S.  V.  John.  4  Dall.  412;  S.  a  1  W.  C.  C.  Reps.  363. 

§  Ex  parte  Bollman  Sl  Swartwout,  4  Cranch,  114. 

U  But  see  the  di$eharge  in  Bollman  and  Swartwout's  case,  where  it  seems  to  be 
said'  by  the  Chief  Justice  that  the  evidence  showed  probable  cause  for  sesie  com- 
mitment f  Ex  parte  Milburn,  9  Peters,  704. 

•»  9  Peters,  710.  tt  VCranch,  136. 

It  Ex  parte  Dorr,  3  Howard,  105. 


and 


§§  For  the  cases  &.c.  on  this  subject  mo  Sergeant's  Constitutional  Law,  p.  375 
id  sequel;  Tucker*s  edition  of  Blackstone,  pt  1.  VoL  L  note  D.  p^  391-S. 
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Ai  to  the  exercise  of  the  writ  of  habeas  corpus  in  the  varioas  States  of  the 
Uoioa  Chancellor  Kent  says,*  **  The  statute  31  Charles  II.  has  been  re-enacted 
er  adopted,  if  not  in  terms,  jet  in  sabstance  and  effect  in  all  the  United  States. 
The  priTilefe  of  this  writ  b  also  made  an  express  constitational  rigrht  at  all  times, 
exeept  in  cases  of  invasion  or  rebellion,  by  the  Constitution  of  the  United  States 
and  by  the  Constitutions  of  most  of  the  States  in  the  Union.  The  citizens  are 
declared  in  some  of  these  Constitutions  to  be  entitled  to  enjoy  the  privileges  of  this 
writ  in  the  moet  *  free,  easy,  cheap,  expeditious  and  ample  manner*  and  the  right 
it  equally  perfect  in  those  States  wMere  such  a  declaration  is  wanting.  The  right 
of  deliverance  from  all  unlawful  imprisonment,  to  the  full  extent  of  the  remedy, 
provided  by  the  habeas  corpus  act,  is  a  common  law  right ;  and  it  is  undoubtedly 
true  that  the  common  law  of  England,  so  far  as  it  was  applicable  to  our  circuou 
stances,  was  brought  over  by  our  ancestors  upon  their  emigration  to  this  conn> 
try." 

The  habeas  corpas  statutes  of  the  States,  which  generally  taken  from  the  Eng- 
lish  law,  are  more  or  lees  varied  from  its  exact  provisions  according  to  the  date 
of  their  enactment?  comprehend  in  most  of  the  States  the  additions  to  the  statute 
of  Charles  II.  contained  in  the  statute  of  56  George  III.  There  is  however  an 
eograftment  upon  its  use  as  we  derived  this  writ  from  the  English  law  which  seema 
to  have  grown  into  strength  in  America  in  some  of  the  States  by  judicial  decision 
aad  in  others  by  express  statutory  enactment,  viz.  the  bearing  the  whole  merits 
and  fiiGts  of  the  case  upon  habeas  corpus,  deeidiag  upon  the  guilt  or  rather  upon 
the  tmiseeaM  of  the  prisoner  and  absolutely  discharging  him  without  the  inter, 
▼entioo  of  a  jury  where  the  court  is  of  opinion  that  the  facU  do  not  sustain  the 
criminal  chargcf 

The  Ma999ehM$eit$  statute  provides  sect  21,  *«  The  party  imprisoned  or  re- 
strained may  denj  any  of  the  facts  set  forth  in  the  return  or  statement  and  may 
allege  any  <Aher  nets,  that  may  be  material  in  the  case ;  and  the  court  or  judge 
•ball  proMed  in  a  summary  way  to  examine  the  cause  of  the  imprisonment  or  re* 
•mint  and  to  hear  the  evidence  that  may  be  produced  by  any  person  interested 
or  authorised  to  appear  both  in  support  of  such  imprisonment  or  restraint  and 
against  it  and  thereupon  to  dispose  of  the  party  as  law  and  justice  shall  require.*' 

The  Ahbama  statute  beside  a  provision  similar  to  that  last  quoted,  provides  in* 
•  farther  section  **  for  issuing  subpoenas  and  procuring  the  attendance  of  wit- 
Besses  oo  return  of  the  writ**  and  seems  to  contemplate  a  formal  hearing  of  the 
merits. 

The  Virgima  statute,  1818,  provides  sect  5,  **  That  the  judge  shall  proceed  to 
■aqnire  into  the  cause  of  the  imprisonment  and  shall  discharge,  bail  or  remand 
the  prisoner.**  Sect  6,  **  The  return  made  shall  not  be  conclusive  as  to  the 
ftcts  stated  therein,  but  it  shall  be  competent  for  tlie  judge  or  court  before  whom 
•och  return  is  made  to  receive  evidence  in  contradiction  thereof  and  to  determine 
the  same  as  the  very  truth  of  the  case  shall  require.**  It  is  the  duty  of  the  com- 
mitting  magistrate  enforced  by  a  heavy  penalty,  in  every  case,  whether  the  pri- 
•oner  be  bailed  or  committed  forthwith  to  issue  a  warrant  directed  to  the  sheriff 
of  the  county  or  the  sergeant  of  the  corporation,  reciting  the  commitment  and  the 
charge  against  the  prisoner  and  that  **•  it  appearing  to  the  justice  that  the  felonioua 
ofienoe  wherewith  the  prisoner  stands  charged  ought  to  be  further  enquired  into 
by  the  county  eourt,  the  sheriff  is  commanded  to  summon  at  feast  eight  of  the 
justices  of  his  county,**  to  meet  at  the  court  house  on  some  dav  named,  which 
day  must  be  not  less  than  five  nor  more  than  ton  days  from  the  date  of  the  war- 
rant, **  then  and  there  to  bold  a  court  for  the  exomtnaf isii  of  the  f&et  with  which 
the  prisoner  stands  charged.**  Any  five  or  more  justices  of  the  county,  whether 
ef  those  summoned  or  oUiers  may  constitute  this  ealUd  eeurt  or  as  it  is  sometimes 
tarmed  exawnmng  eourL  When  the  justices  thus  meet,  the  prisoner  is  brought 
to  the  bar  and  the  ease  heard  and  argued  upon  the  law  and  the  facts.  This  being 
a  court  of  record  it  is  attended  by  the  sheriff  and  clerk  and  all  its  proceedings 

•  S  Comms.  S7. 

f  See  Mr.  Vanz*i  emy  upon  the  writ  of  habeas  corpus,  Phihdelphia,  1M& 
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•Drolled  in  the  order  book  of  the  eoanty  codrt  As  Uim  eourt  b  •  erettan  of  the 
•tatate,  all  its  ftmetioos  sod  satbority  are  derited  from  the  warrant  bj  whieh  it 
is  smnmoiied;  the  first  step  is  therefore  to  ascertain  if  there  be  a  proper  warrant. 
If  that  be  defective  the  court  on  motion  will  qnash;  the  court  is  then  dissolved, 
the  prisoner  entitled  to  be  discharged  and  the  proceeding  at  an  end.  fiat  a  new 
warrant  may  be  at  once  issoed  by  any  one  of  the  jostiees  and  a  judgment  quash. 
ing  the  former  warrant  is  no  bar  to  any  subsequent  proceeding.  If  the  warrant 
be  a  good  one,  the  court  proceeds  to  hear  the  testimony  for  and  against  the  pri- 
soner; and  is  governed  by  the  tame  rules  of  evidence  which  control  the  admission 
of  testimony  to  a  jury.  The  testimoBy  is  given  by  the  witnesMs  viva  voce  in 
open  court,  the  clerk  of  the  court  taking  down  a  synopsis  thereof  The  cause  is 
then  argaed  upon  the  law  and  the  facii  and  the  judgment  of  the  court  is  pro- 
nounced. If  they  think  that  the  prisoner  should  be  tried,  the  judgment  is  entered 
**  It  is  the  opinion  of  the  court  that  the  prifoner  ought  to  be  further  tried  in  the 
circuit  superior  court  of  law  and  chancery  for  this  county  for  the  oflfence  where- 
with he  stands  charged;  therefore  it  is  considered  that  be  be  sent  on  to  the  next 
term  of  the  said  court  to  be  then  and  there  tried  lor  the  said  ofience.**  The  clerk 
of  the  county  court  then  transmits  to  the  clerk  of  the  superior  court  a  copy  of  the 
warrant  and  record  of  the  proceedings  and  also  delivers  to  the  attorney  of  the 
eommonwealth  in  the  superior  court  ue  aforesaid  synopsis  of  the  evidence  to  ena» 
Me  him  to  frame  an  indictment.  This  eaUed  etmrt  may  admit  or  refuse  to  bail 
and  fix  the  amount  thereof  in  all  cases  at  their  discretion.  If  they  are  satisfied 
upon  this  hearing  of  the  prisoner's  innocence  of  the  offence  charged,  the  entry  of 
their  judgment  is,  **  the  witnesses  being  heard  and  all  circumstances  duly  weighed, 
it  is  considered  by  the  court  that  tlie  prisoner  be  discharged.**  This  disc^rge 
en  the  meriu  is  a  final  acquittal  and  may  be  fdeaded  in  bu'  of  a  suboeqnent  pro- 
secution. If  a  prisoner  has  not  been  examined  before  a  calUd  esiirl,  he  may  in 
the  superior  court  plead  that  fiust  in  abatement  of  the  indictment;  and  any  met*. 
riml  9ariane9  in  the  charge  laid  in  the  indictment  from  that  contained  in  the  re> 
cord  of  the  called  court  will  be  fotal  if  pleaded. 

The  iVeio  Jersey  act,  1795,  and  the  Keniuekff  act,  1796,  do  not  seem  to  have 
provisions  in  this  respect  different  from  the  sutnte  31  Charles  IL  which  they 
elosely  follow.  The  Penmyltama  act,  1785,  after  folbwing  in  its  first  section 
the  provisions  of  31  Charles  II.  adds,  **  and  that  the  said  judge  or  justice**  grant- 
ing the  writ  **  may  according  to  the  intent  and  meaning  of  this  act  be  enabled  by 
investigating  the  truth  of  the  circumstances  of  the  case  to  determine  whether  ac- 
cording to  law  the  said  prisoner  ought  to  be  bailed,  remanded  or  discharged,  the 
tetnm  may  before  or  afler  it  is  filed  by  leave  of  the  judge  or  justice  be  amended 
and  also  suggestions  made  against  it,  so  that  thereby  material  facts  may  be  as- 
certained.'* It  has  been  held  under  this  act,  in  the  court  of  common  plons  of  PbL 
ladelphia,*  that  the  hearing  upon  habeas  corpus  is  to  be  a  re-hearing  of  the  evideBce 
by  parol  which  was  produced  by  the  Commonwealth  before  the  magistrate  who 
committed  the  prisoner;  and  in  the  case  then  before  the  court  the  prisoner  wss 
discharged  for  want  of  evidence  of  his  guilt,  although  one  of  the  witnesses  who 
had  testified  against  him  before  the  committing  magistrate  declined  and  was  ez^ 
cused  f^om  giving  his  evidence  to  the  court 

It  does  not  seem  to  have  been  at  any  time  contemplated  by  the  common  law 
that  a  superior  tribunal  should  have  the  power  upon  habeas  corpus  to  469iJmrg§ 
apon  an  investigation  into  the  guilt  or  innocence  of  the  accused,  from  the  com* 
mitments  of  an  inferior  tribunal  authorized  by  law  to  commit,  where  sndi  deten- 
tion was  definite  in  its  term  and  only  to  answer  by  the  common  law  process  of 
trial  by  jury.  To  this  the  old  law  is  clear ;  the  only  enquiry  upon  the  return 
under  magna  charta  from  which  the  writ  derived  its  efficacy  was  whether  the 
eoromitment  was  per  Ugem  terrtt,  that  is  by  an  officer  authorised  by  the  law  of 
the  land,  for  an  o&nce  against  the  lew  and  for  a  purpose  and  in  a  form  recog* 
nised  by  the  law.  That  no  ditekarge  from  iriml  was  the  purpose  of  this,  is  strongly 
shown  by  the  action  upon  the  co-oidinate  writ  de  odw  et  aiia^  which  was  granted  by 

*  Commoawealth  ▼.  Ridgway,  S  Ashmead'i  Rept.  347. 
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the  law  in  faTor  of  liberty  and  to  prerent  tedions  and  anjnut  imprisonment  wkiltt 
the  man  committed  per  Ufem  terrdB  for  an  offence  not  bailable,  was  awaiting^  bia 
trial  This  writ  of  enquiry  was  granted  upon  a  presumption  of  the  prisoner*! 
boocence;  so  much  so,  that  if  he  were  indicted  or  appealed  of  the  crime  before 
the  jasUoea  io  £yre,  be  could  not  have  the  writ  de  odio  et  atia,  because  the  record 
then  too  strongly  contradicted  such  presumption  t  and  although  upon  this  writ 
of  inquest  it  was  found  that  the  prisoner  was  accused  de  odio  et  atia  and  that  ho 
was  mi  gviUy^  yet  could  he  not  be  dUehargtd^  but  only  bailed  by  twelve  mano- 
fapCors.  So  certainly  did  a  emmrnkftunt  per  legem  Urret  require  a  trial  perpare^ 
to  Htckmrge  from  it.  No  power  of  dUeharging  a  prisoner  in  any  case,  is  given 
by  the  habeas  corpus  act  31  Car.  2;  except  by  the  seventh  section,  where  aftor 
having  prayed  a  trial,  be  shall  not  have  been  indicted  and  tried  by  the  second 
term  of  the  court  aAer  his  eommitment;  all  the  other  provisions  of  the  statute  art 
only  for  tfae  more  readily  bailing  of  the  prisoner;  the  preamble  of  the  statute 
recites  as  the  grievance  to  be  remedied  **  the  Umg  detaining  in  prison"  of  persou 
who  by  the  law  are  bailable.  The  last  section  of  this  statute  is  conclusive  a«  to 
what  the  law  and  practice  in  this  respect  were,  in  eases  of  commitments  ibr 
''eriaunal  or  suppoeed  criminal  matter"  at  that  time;  it  enacts  •«  that  the  statuto 
shall  not  extend  to  cases  of  euepieion  of  felony,  which  are  bailable  offences  or  not, 
according  to  the  strength  of  the  suspicion,  bteauee  the  facte  are  beet  known  to  the 
ju&tieea  of  ike  peace  t&t  commiUed  and  have  the  examination  before  them,**  It 
appears  from  the  opinions  of  the  judges  in  1758,  before  quoted,  particularly  that 
of  Sir  Michaol  Foster,  that  the  cases  where  the  truth  of  the  return  and  the  (ads 
hs  basis,  were  not  considered  conclusive  were  held  in  practice  exceptions  to  the 
nle,  not  at  all  affecting  commitments /or  trials  as  to  which  the  rule  was  unshaken 
as  ever.  The  statute  56  Geo.  IIL  ch.  100,  whereby  the  truth  of  returns  may  bo 
•afnired  into  excludes  from  its  provisions  *«  cases  of  eonfiaement  or  restraint  for 
criminal  or  supposed  criminal  matter.** 

The  statute  7  Geo.  IV.  ch.  64,  sect.  3,  provides  that  ^two  justices  of  the  peace 
before  tbey  shaH  admit  to  bail  and  the  justice  or  justices  before  they  shall  commit 
to  prison  any  person  arrested  for  felony  or  on  suspicion  of  folony  shall  take  the 
neniina<tsii  of  such  person  and  the  information  upon  oath  of  those  who  shaQ 
know  the  fiicts  and  circumstances  of  the  case  and  shall  put  the  same  or  as  much 
thereof  as  shall  be  material  tnto  writing,** 

Section  3  provides  **  eveir  justice  of  the  peace  before  whom  any  person  shall 
be  taken  on  a  charge  of  miMlenieanor  or  suspicion  thereof  shall  take  the  exami- 
nation of  the  person  charged  and  the  information  upon  oath  of  those  who  shall 
knew  tbe  foots  and  etrenmstanoes  of  tfae  case  and  shall  put  the  same  or  so  much 
thereof  as  shall  be  material  into  writing  before  he  shall  commit  to  prison  or 
require  bail  from  the  person  so  charged.***  It  is  said  in  Bom*s  Justice  edit 
1845  voL  3  p.  433  «*at  the  same  time*'  with  the  return  of  the  body  upon  habeao 
eorpns  *the  magiatrale  in  obedience  to  a  certiorari  usually  issued  from  the  erown 
office  with  the  habeas  eorpus  returns  the  depoeOione  upon  which  the  commit* 
nent  was  founded  in  order  that  the  court  may  be  furnished  with  the  means  of 
judging  in  what  way  they  should  dispose  of  the  prisoner.** 

*  For  the  prooeedinn  in  examinationa  for  commitment  see  2  Bom*s  Justice 
463.  Tbe  etatote  1  &  2  P.  &  M.  chap.  13  was  not  to  facilitate  or  enable  the 
bailing  of  prisoners  by  a  higher  court,  but  as  its  preamble  and  first  sections  show 
Io  prevent  their  being  bailed  by  justices  of  the  peace  improperly  and  in  cases 
winre  tl^  law  did  not  sanction  it 
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CHAPTER  XVIII. 

CONCERNING   WARRANTS   TO   SEARCH   FOR    STOLEN   GOODS,  AND 
SEIZING   OF   THEM. 

I  THOUGHT  fit  to  insert  this  busine^  in  this  place.[l]  1.  Be- 
cause it  is  a  business  preparatory  to  the  discovery  of  felons, 
and  preparing  evidence  against  them,  and  to  the  helping  of 
persons  robbed  to  their  goods.  2.  Because  it  is  found  by  ex- 
perience of  great  use  and  necessity,  especially  in  these  times, 
where  felonies  and  robberies  are  so  frequent.  And  therefore 
this  means  of  discovering  them  is  now  grown  common  and 
tisual,  much  more  than  in  antient  times ;  and  if  it  should  be 
disused  or  discountenanced,  it  would  be  of  public  inconve- 
nience; and  therefore  I  can  by  no  means  subscribe  to  that 
opinion  of  my  lord  Coke%  4  Instit,  cap.  31.  p.  176.  as  it  is 
there  generally  set  down,  <<  That  justices  of  peace  have  no 
power  upon  a  bare  surmise  to  break  open  any  man's  house  to 
search  for  a  felon  or  stolen  goods  either  in  the  day  or  night."(c) 

The  moderation  and  temperaments  that  are  to  be  added  to 
these  warrants,  are  these : 

[I.  Touching  the  granting  thereof.] 

(c)  VtdetMjmifp.  79,4r  107. 


[1]  The  foarth  article  of  the  amendments  to  the  Coit«ft<iiftoii  9f  tkt  Umittd 
Statei  provides  that  **  the  right  of  the  people  to  be  secure  in  their  persoos,  booses, 

Cipers  and  effects  against  unreasonable  searches  and  seizures  shall  not  be  tio- 
ted;  and  no  warrants  shall  issue  but  upon  probable  cause  supported  by  oath  or 
affirmation  and  particularly  describing  the  place  to  be  searched  and  the  persons 
or  things  to  be  seized.** 

There  is  provision  to  the  same  effect  in  the  bills  of  rights  of  most  of  the  Stats 
constitutions. 

The  act  of  Congress  of  1799,  sets.  3,  cK  33.  (  68  provides  *«  that  every  eoUeoCor, 
naval  officer,  and  surveyor  or  other  person  specially  appointed  by  either  of  them 
for  that  purpose,  shall  have  full  power  and  authority  to  enter  any  ship  or  vessel  in 
which  they  shall  have  reason  to  suspect  any  goods,  wares  or  merchandise  subject 
to  duty  are  concealed  and  therein  to  search  for  seize  and  secure  any  such  goods, 
wares  or  merchandize ;  and  if  they  shall  have  cause  to  suspect  a  concealment 
thereof  in  any  particular  dwelling-house,  store,  building  or  other  place,  they  or 
either  of  them  shall  upon  proper  application  on  oath  to  any  justice  of  the  peace  be 
entitled  to  a  warrant  to  enter  such  house,  store  or  other  place  (in  the  day  time 
only)  and  there  to  search  for  such  goods,  and  if  any  shall  be  found  to  seiie  and 
secure  the  same  for  trial,**  dtc 

These  warrants  must  describe  the  persons  whose  houses  are  to  be  entered  and 
the  goods  which  are  the  object  of  search.  Sandford  v.  iVtcAob,  13  Jfsss.  Arps.  38& 
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1.  They  are  not  to  be  granted  without  oath  made  before 
the  justice  of  a  felony  cominitted,[2]  and  that  the  parly  com- 
plaining hath  probable  cause  to  suspect  they  are  in  such  a 
bouse  or  place,  and  do  shew  his  reasons  of  such  suspicion. 

And  therefore  I  do  take  it,  that  a  general  warrant  to  search 
in  all  suspected  places  is  not  good,  but  only  to  search  in  such 
particular  places,  where  the  party  assigns  before  the  justice  his 
suspicion  and  the  probable  cause  thereof,  for  these  warrants 
are  judicial  acts,  and  must  be  granted  upon  examination  of  the 
fact.[3] 

And  therefore  I  take  those  general  warrants  dormant,  which 
are  made  many  times  before  any  felony  committed,  are  not 
justifiable,  for  it  makes  the  party  to  be  in  effect  the  judge;  and 
therefore  searches  made  by  pretense  of  such  general  warrants 
give  no  more  power  to  the  officer  or  party,  than  what  they 
may  do  by  law  without  them. 

2.  It  is  fit  that  such  warrants  to  search  do  express,  that 
search  be  made  in  the  day-time,  and  tho  I  will  not  say  they 
are  unlawful  without  such  restriction, [4]  yet  they  are  very 
inconvenient  without  it,  for  many  times,  under  pretense  of 
searches  made  in  the  night,  robberies  and  burglaries  have 
been  committed,(*)  and  at  best  it  creates  great  disturbance. 

3.  They  ought  to  be  directed  to  constables  and  other  public 
officers,  wHereof  the  law  takes  notice,  and  not  to  private  per- 
sons, tho  it  is  fit  the  party  complaining  should  be  present  and 
assistant,  because  he  knows  his  goods. 

(•)  VuU  Part  I.  p.  553.    Co.  P.  C.  f.  64.    Kel  43. 


[3]  A  positive  oslk  th&t  a  felony  ii  aetttaUy  eommiUed  is  not  necessaiy  to  jut- 
tiur  a  mag istrate  io  grantinsr  this  warrant  EUe  v.  Smithy  I  D,  if  R.  97.  and  per 
Abhoti,  C.  J.  **  Tliere  are  many  eates  in  which  a  caations  man  migrbt  not  chooee 
to  swear  that  h»  property  is  stolen  and  nevertheless  he  miffht  have  great  reason 
to  suspect  a  particular  party,  and  the  magistrate  would  be  well  warranted  in 
granting  his  search  warrant  Suppose  the  case  of  a  horse  which  has  been  lost 
by  its  owner  and  is  found  in  the  possesion  of  another  person,  the  owner  in  that 
case  might  not  like  to  take  upon  himself  to  swear  that  the  horse  has  been  stolen, 
lor  it  might  have  strayed,  but  when  he  finds  his  horse  concealed  in  the  stable  of 
another  person  be  may  very  naturally  conclude  it  must  have  been  stolen  from 
tbe  circumstance  of  the  concealment,  and  therefore  he  may  very  conscientiously 
•wear  be  suspects  it  to  have  been  stolen.  If  under  such  circumstances  the  magis- 
trale  is  not  authorized  in  issuing  his  search  warrant,  it  might  happen  in  many 
esses  that  ftlonies  would  go  unprotected." 

[3]  Tbe  warrant  need  not  lay  the  property  of  the  goods  to  be  searched  for  in 
any  particular  person.  BeU  v.  Clapp^  10  Johtu,  263. 

[4]  In  eases  not  of  probable  suspicion  only  but  of  positive  proof,  it  is  right  to 
execute  tbe  warrant  iu  the  night-timtf  lest  tbe  offenders  and  goods  also  be  gone 
belbre  morning.    5  Bum^  841.  edit.  1845. 
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4.  It  ouglit  to  command,  that  the  goods  found,[5]  together 
with  the  party  iD  whose  custody  they  are  found,  be  brought 
before  some  justice  of  the  peace,  to  the  end  that  upon  further 
examination  of  the  fact  the  goods  and  party,  in  whose  custody 
they  are  found,  may  be  disposed,  as  to  law  shall  appertain. 

And  the  reason  is,  tho  the  receiving  of  stolen  goods  doth  not 

ipso  facto  make  a  man  an  accessary  to  felony,  tho 

[  151  ]  he  know  them  to  be  stolen,(t)  yet  he  carries  with  it  & 

great  presumption,  that  the  receiving  of  them  was  to 

aid  the  felon;  and  besides,  by  the  examination  of  the  receiver 

evidence  may  be  gotten  to  discover  the  felon. 

II.  Touching  the  execution  of  this  warrant. 

1.  Whether  the  stolen  goods  are  in  the  suspected  house  or 
not,  the  officer  and  his  assistants  in  the  day-time  may  enter  per 
csiia  aperta  to  make  search,  and  it  is  justifiable  by  this  war- 
rant. 

2.  If  the  door  be  shut,  and  upon  demand  it  be  refused  to  be 
opened  by  them  within,  if  the  stolen  goods  be  in  the  house,  the 
officer  may  break  open  the  door,[6]  and  neither  the  officer  nor 
the  party  that  comes  in  his  assistance  are  punisliable  for  it,  but 
may  justify  it  upon  the  general  issue  by  the  statute  of  7  Jac 
cap.  5.  so  that  in  eveniu  it  is  justifiable  by  both,  for  it  is  a  pro- 
cess for  the  king,  and  includes  a  non  omittasy  and  the  very 
having  of  the  goods  carries  a  sufficient  ground  prifnd  facie  o{ 
suspicion,  that  he  was  the  felon  that  stole  them,  and  may  be 
thereupon  justifiably  arrested. 

5.  If  the  goods  be  not  in  the  house,  yet  it  seems  the  officer  is 
excused  that  breaks  open  the  door  to  search,  because  he  search- 
eth  by  warrant,  and  could  not  know  whether  the  goods  were 
there  till  search  made ;  but  it  -seems  the  party  that  made  the 
suggestion  is  punishable  in  such  case,  for  as  to  him  the  break- 
mg  of  the  door  is  in  eveniu  lawful  or  unlawful,  viz.  lawful,  if 
the  goods  are  there ;  unlawful,  if  not  there. 

III.  Now  upon  the  return  of  this  warrant  executed,  the  jus- 
tice, before  whom  it  is  returned,  hath  these  things  to  do : 

(t)  Bat  now  hy  3  if  4  W»  if  BL  cap.  9.  if  5  Ann.  cap.  3L  whoever  koowin^y 
bnjB  or  receives  stolen  goods  shall  be  taken  as  accessary  to  the  kUtm.  VUU  Part 
l.p.  620. 


[5]  Where  a  oonstable  having  a  warrant  to  search  ht  sp»ci6e  articles  alleged 
to  have  been  stolen,  found  and  took  away  those  and  certain  others  supposed  to 
have  been  also  stolen,  bat  which  were  not  mentioned  in  the  warrant  and  not 
Bkel^  to  be  of  use  in  sobstantiating  the  charge  of  stealing  the  goods  that  wero 
specified,  it  was  held  that  the  constable  was  a  trespasser.  Croster  v.  Csndsy. 
9jD.  ^  i?.824;  &  C.  S  B.  if  C.  232. 

[6]  BeU  V.  Clapp,  id  John$.  Rep$.  263 ;  Skate  v.  Swuth,  1  New  Sbmp.  R^.  346. 
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1.  As  touching  the  goods  brought  before  him,  if  it  appears 
they  were  not  stolen,  they  are  to  be  restored  to  the  possessor; 
if  it  appears  they  were  stolen,  they  are  not  to  be  delivered  to 
the  proprietor,  but  deposited  in  the  hand  of  the  sheriff  or  con^ 
stable,  to  the  end  the  party  robbed  may  proceed  by  indicting 
and  conYicting  the  offender  to  have  restitution. 

8.  As  touching  the  party,  that  had  the  custody  of  the  goodsL 

If  they  were  not  stolen  then  he  is  to  be  discharged. 

If  stolen,  but  not  by  him,  but  by  another  that  sold  or  delivered 
them  to  him,  if  it  appears  that  he  was  ignorant  that 
they  were  stolen,  he  may  be  discharged  as  an  offender,  [  162  J 
and  bound  over  to  give  evidence  as  a  witness  against 
him  that  sold  them ;  if  it  appears  he  was  knowing  they  were 
stolen,  it  is  fit  to  bind  him  over  to  answer  the  felony,  for  there 
is  a  probable  cause  of  suspicion,  at  least  that  ho  was  accessary 
afttr. 


CHAPTER  XIX. 

COKCSmmNa  PlESEirTMENTS,  INQUISITIONS,  AND  INDICTMENTS^ 
AND  THBia  KINDS. 

I  HAVE  gone  through  those  matters,  that  are  preparatory  to  the 
proceeding  against  malefactors  in  the  several  courts,  whereiu 
their  offenses  are  punishable,  namely,  the  arrest  and  imprison- 
ment, or  bailing  of  offenders,  and  the  several  jurisdictions,  and 
justices,  and  ministers  of  justice  concerned  therein. 

That  which  follows  to  be  considered  is  the  manner  of  bring- 
ing the  offender  to  his  legal  trial  and  judgment,  which  is  either 
by  appeal,  which  is  the  suit  of  the  party,  or  by  indictment  which 
is  immediately  the  king's  suit. 

Ttie  former  of  these,  namely  appeals,  I  shall  consider  after 
the  business  of  indictments,  because  it  is  but  rare  to  have  an 
appeal,  and  the  most  prosecutions  of  this  nature  are  by  indict- 
ment or  presentment,  and  therefore  I  shall  consider  this  first. 

I  shall  distribute  this  matter  into  these  general  heads,  namely, 
1.  Touching  indictments  and  presentments.  2.  Process.  3.  Ar- 
raignment 4.  Pleas  of  the  offender.  5.  Trial.  6.  Judgment 
7.  Execution.  Each  of  which  will  take  in  several  particular 
beads  and  distributions. 

Prueniment  is  a  more  comprehensive  term  than  indiei" 
menif  for  regularly  an  indictment  is  an  accusation  given  in 
against  a  person  by  the  grand  inquest  for  some  misdemeanor 
whereunto  be  is  put  to  answer;  but  presentments  do  not  only 
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include  such  indictments,  but  also  some  other  informations 
whereunto  the  party  is  not  put  to  answer,  as  presentments  of 
fdo  de  scj  of  fugam  fecit,  of  deodands,  of  deaths  per  infor- 
tunium, and  many  others.[l] 

In  this  title  concerning  presentments  and  indictments  I  shall 
consider  these  points.  1.  The  several  kinds  of  pre^ntments 
and  indictments.  2.  Where  a  man  shall  be  put  to  answer  in 
criminals  without  indictment.  3.  Who  may  be  indicters,  and 
how  returned.  4.  Of  what  they  may  inquire.  5.  What  the 
penalty  of  not  inquiring  or  presenting.  6.  What  formalities  are 
required  in  indictments. 

First,  Touching  the  several  kinds  of  presentments,  inquisi- 
tions and  indictments  in  matters  capital. 

They  may  be  distinguished,  1.  In  relation  to  the  courts  or 
judicatories,  or  jurisdictions,  where  they  are  made. 

And,  2.  In  respect  of  their  effects  or  natures. 

I.  Touching  the  former  branch  of  distribution  in  relation  to 
the  jurisdictions  where  made,  and  that  multiplies  presentments 
or  indictments  according  to  the  jurisdictions,  as  some  are  in  the 
leet,  some  in  the  sheriff's  7\im,[2]  some  before  the  coroner, 
some  before  justices  of  peace,  justices  of  oyer  and  terminer ^ 
gaol-delivery,  king's  bench,  whereof  enough  before  hath  been 
said,  and  shall  not  need  here  to  be  repeated. 

But  those,  that  most  concern  capital  offenses,  are  such  as  are 
taken  before  the  coroner,  or  such  as  are  taken  before  justices  by 
commission,  whereof  more  shall  be  said  in  the  ensuing  chapters. 

II.  As  to  the  second  kind  of  distribution  in  respect  of  the  na- 
ture and  effect  thereof. 

1.  Some  presentments  are  of  themselves  convictions,  and  not 
traversabie.[3] 


[1]  I  take  a  pretentmerU  to  be,  a  mere  denunciation  of  the  jarors  ihemaelTea,  or 
of  aome  other  officer,  without  any  other  information :  and  an  indieimeni  to  be.  the 
Terdict  of  the  jurora,  grounded  upon  the  aocuaation  of  a  third  peraon :  so  that  a 
presentment,  it  but  a  declaration  of  the  jurors  (or  officera)  without  any  bill  offered 
before:  and  an  indictment  is  their  finding  of  a  bill  of  aocusatioa  to  be  true.  iMtm* 
hard  Eiren.  b.  4.  cA.  5;  see  2  Imt.  739. 

[2]  The  bishop  and  sheriff  used  twice  a  year  to  ffo  a  circuit,  within  a  month 
after  Easter  and  a  month  after  Michaelmas;  and  held  the  great  court  called  the 
toum  in  every  hundred  in  the  county.  This  was  the  grand  enrntncl  emtri  in 
which  all  offences,  both  ecclesiastical  and  criminal  were  tried.  The  sheriff  pre- 
•ided  in  criminal,  the  bishop  in  ecclesiastical  causes.  Two  inferior  criminal 
courts,  were  the  hundred  court,  over  which  presided  some  bailiff;  and  the  Utt 
court  over  which  presided  the  lord  of  the  manor's  steward.  Over  all  these  was 
the  wUUnagemote,  composed  of  the  great  officers  of  state  and  presided  over  by  the 
king;  having  jurisdiction  appellate  and  original,  both  criminal  and  civil,  whea 
either  great  offences  or  great  persons  were  concerned.  See  lieeves*  SUL  of  JBiir- 
li$hLaw,  Vol.  I.  p.  e. 

[8]  See  ante,  p.  60. 
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2.  Others  are  not  convictions,  but  only  in  nature  of  informa- 
tions, and  therefore  traversable. 

Regularly  all  presentments  or  indictments  before  justices  of 
the  peace,  oyer  and  terminer ^  gaol-delivery,  Sfc.  are  traversable, 
and  conclude  not  the  party  or  those  claiming  under  him. 

And  therefore,  tho  it  hath  been  held,  that  the  pre- 
sentment of  a  felo  de  se  before  the  coroner  be  not  tra-  [  154  ]] 
versable,  {de  quo  supra^)  yet  of  all  hands  it  is  agreed, 
that  a  presentment  of  a  felo  de  se  before  justices  of  geace  or 
oyer  and  terminer  is  traversable  by  the  executors,  fyc.     Co.  P. 
C.  cap.  8.  p.  55.    H.  37  Eliz.  B.  R.  Laughton's  case. 

If  a  presentment  be  made  super  visum  corporis^  that  «^.  kild 
B.  and  fled,  this  presentment  of  the  flight  is  held  not  travers- 
able, but  conclusive  to  forfeit  the  goods,  tho  he  be  after  acquit- 
ted of  the  felony,  and  expresly  found  by  the  petty  jury  upon  his 
trial,  that  non  se  retraxit j{d)  13  //.  4.  13.  b.  Forfeiture  32. 
3  E.  3.  Forfeiture  35.  7  Eliz.  By.  238.  h.  And  the  same 
law  is,  if  it  be  found  super  visum  corporis^  that  the  felon  fled 
and  was  kild  in  the  flight,  this  presentment,  tho  after  the  party's 
death,  is  conclusive  as  to  the  forfeiture  for  the  flight.  3  E.  3. 
Coron.  289,  290.  312. 

But  if  before  justices  assigned  to  hear  and  determine,  it  be 
presented,  that  J.  S.  committed  a  felony  and  fled ;  or  if  upon 
the  arraignment  of  a  person  for  felony  he  be  found  not  guilty, 
and  that  he  fled,  this  is  but  in  nature  of  an  inquest  of  office, 
and  the  flight  is  traversable  in  an  action,  or  information,  or 
scire  facias  brought  by  the  king  for  the  goods  of  the  person; 
37  ^ssiz.  7.  47  E.  3.  26.  a.  And  all  th#  reason,  that  can  be 
given  why  the  coroner's  inquest  oid^fu gam  fecit  is  conclusive, 
and  not  the  other,  is  only  that  which  is  given  8  E.  4.  4.  a.  Ceo 
est  un  ancient  positif  ley  ^^'  coron.* 

If  a  man  be  presented  to  have  sufiered  an  escape,  because  in 
this  case  the  party  is  at  least  to  be  fined,  he  shall  have  his  tra- 
verse to  it,  and  is  not  concluded  by  it. 

But  if  either  before  the  justices  in  eyre^  or  before  the  coro- 
ner, an  escape  be  presented  upon  a  vili  either  before  or  after 
the  arrest,  thia  is  held  not  to  be  traversable,  because  there  is 
only  an  amercement  to  be  set  upon  the  vill,  viz.  villata  in  mise- 
ricordid;  and  the  reason  given  by  Stamford  is,  quia  de  mini- 
mis  non  curat  lex;  Stamf  P.  C.  Lib.  I.  cap.  32,  f  35.  b. 

But  if  it  fall  out,  that  there  be  an  indictment  for  such  an 
escape,  (as  there  hath  been  formerly  against  the  city 
of  London  for  the  escape  of  those  that  riotously  kild  [  155  ]] 
Dr.  Lambj(e)  who  were  thereupon  fined  2000/.)  such 
an  indictment  is  not  conclusive,  but  traversable. 

(^  Fi^«iipr«,]k63,64.  («)  Cro.  Car.  352. 
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Whelher  an  inqtiimtioo  of  a  ftlo  de  «e  befi>re  the  coroner  be 

traversable,  vide  quas  aupruj  Part  I.  cap.  31.  p.  414. 

And  there  are  no  preBentments  besides  what  are  before  men- 
tiondy  that  are  in  themselves  convictions  and  not  traversablei 
but  a  presentment  in  a  leet  of  bloodshed  or  the  like,  and  in  the 
Swanimote  court  of  the  forest  for  offenses  of  F!sr/  and  Venison. 

But  even  those  presentments  are  traversable  also  in  two 
cases,  viz.  I.  If  the  offense  presented  be  out  of  their  jurisdic* 
lion.  2.  Or  if  the  presentments  be  such  as  concerns  the  free* 
hold,  as*  presentments  of  nuisances,  or  such  matters  as  charge 
the  freehold;  41  E.  3.  26.  b.  45  E.  3.  8.  b. 

And  therefore  it  was  resolved  in  the  Exchequer  in  a  quo 
warranto  against  the  water-bailiff  and  conservator  of  the  river 
Severny  22  Car.  2.  that  upon  a  bare  presentment  the  conser- 
vators  cannot  set  a  fine  upon  a  supposed  unlawful  fishing  or 
the  like,  unless  the  party  comes  in  and  confesses  it,  or  pleads 
to  it,  and  be  convicted  by  a  jury  of  the  offense. 

A  presentment  of  a  riot  or  forcible  detainer  by  a  justice  or 
two  justices  of  peace,  as  the  case  shall  require,  is  a  convictioQ 
by  the  statute  of  15  B.  2.  cap.  2.  8  H.  6.  cap.  9.  13  H.  4. 
cap.  7. 

But  a  presentment  by  a  justice  of  a  default  in  repairs  of  an 
highway,  tho  by  the  statute  of  5  Etiz.  cap.  1 3.  it  is  such  a  present* 
ment  as  the  parties  shall  be  put  to  answer,  yet  it  is  not  conclu* 
sive,  but  the  traverse  of  the  party  is  saved  by  the  statute;  and 
it  is  but  reason,  for  tho  the  view  of  the  justice  can  ascertain  the 
decay  or  want  of  repairs,  yet  it  cannot  ascertain  in  «vhat  parish 
it  lies,  or  who  is  boiipd  by  tenure  or  prescription  to  repair. 


[  156  ]  CHAPTER  XX. 

WHERE  A  If  AN  SHALL  BE  PUT  TO  ANSWER  IN  CRIMINAL  AN9 
CAPITAL  OFFENSES  WITHOUT  INDICTMENT  AT  THE  EINO'S 
SUIT.. 

At  the  common  law  there  were  several  means  of  patting  the 
party  to  answer  a  felony  without  any  indictment,  some  whereof 
are  still  in  force,  others  are  taken  away  by  statute. 

I.  If  a  thief  or  robber  were  taken  with  the  mainauvre^  cum 
manu  opere^  and  the  mainouvre  brought  into  court  with  the 
prisooer,  he  should  have  been  arraigned  upon  the  mainouvre 


BISTORIA  PLACITORUM  CORONJE.         166 

at  the  king's  suit;  2  JB.  3.  Caron.  156.  And  therefore  M.IS 
^  19  E.  1.  coram  rege^  rot.  «8.  Norf.  Bt  quia  prsedictU9 
Johannes  de  Brampton  [faUarius  sigilli  regis  ^  brevium 
iuorumj  ut  dicitur,]  non  est  appellatus^  nee  indictatus^  nee 
taptus  cum  manu  operSy  per  quod  secta  domino  regi  in  hujus- 
modi  cttsu  potest  eompeterey  ided  [consideratum  est,  qudd] 
pnsdictus  Johannes  [eat  inde]  sine  die^  &c. 

And  T.  10  JS.  2.  rot.  132.  Bucks^  Robert  Legat  was  ar^ 
raigned  for  counterfeiting  tlie  king's  seal^  Upon  the  counterfeit 
oommission  brought  into  court  without  indictment,  and  ha 
pleaded  not  guilty,  and  was  acquit.(*) 

But  upon  a  bare  information  or  bill,[l]  without  indictment 
or  the  tnainouvre  at  common  law,  no  party  was  to  be  put  to 
answer  for  a  felony;  and  therefore,  M.  20  fy  21  B.  I.  coram 
regCj  rot.  27.  Hibernia^  William  Prene^  the  king's  carpenter  in 
Irelandj  being  accused  for  felony  by  a  bill  in  the  king  Vbench 
there,  and  convicted  and  condemned,  but  after  ransomed  for 
200/.  and  a  writ  of  error  brought  in  the  king's-bench  in  Bn^ 
land,  and  assigned,  that  he  ought  not  to  be  put  to  answer  m 
case  of  life  or  member  per  vocem  fy  per  billam^  quam 
Nigellus  le  Broun,  porrexit  versus  ipsum,  licit  non  [  149*  j 
esset  indictatus  per  12.(/) 

(*)  Vid€partl.p.lSSiM9. 

if)  Thmt  cftie  wm  thot:  William  Prene  anined  for  errdr  that  *«  par  eeo  qui 
k  commmie  laia  de  EngUierre^  e  de  Irdauni^  vent,  ke  nol  homme  par  biUe 
tamx  eoditement,  on  par  sute  de  apel,  tuz  lea  plez  de  coronet  ne  Mit  [aoit]  at- 
tache, ne  mis  en  reapoonz;  yet  that  he  the  aaid  WHliatn  had  been  imprisond, 
it  de  divert  fdomiiM  aeeulpatu$  par  tine  bille  par  Nel  le  Broun  bote  en  mayna 
des  jnaiioee;  altbo  par  eoqueat,  ne  par  chapiter,  ne  flit'endite.**  And  upon  con- 
aideraiion  of  the  whole  matter  the  court  of  king Vbench  in  England  were  of 
opinion,  "  Qaod  prsdictam  recordnm  eat  irritandom,  Sl  adniehilandum ;  Sl  ideo 
mandatom  est  capitali  jastic*  Hibtrnimf  qu6d  corrigat.  Sec.  Sl  acceptA,  securitate 
de  prsdieto  Willidmo  ad  standum  recto  in  com*  ubi  deliqnisse  debait,  Sl  vocaUs 
super  hoc  coorocandis  pooat  pnedictnm  WiUielmum  per  apertum  Sl  roanifestum 
indictamentnm  de  oertis  felooiis  in  certis  locis,  si  diquis  yel  aliqoi  eom  fortd  in- 
dictare  sive  appellare  yoluerit  secnndtim  legem  et  consoetudinem  regni,  SlcSl 
qu6d  interim  per  manucaptionem  bona  Sl  catella,  terras  Sl  tenements,  eidem  Wi/- 
Uelwta  deliberet,  Slc 

[I]  See  the  argument  intended  for  the  court,  in  £ar6ery*ff  case,  (30  CobbeU's 
Suae  TVialt,  p,  856,)  as  to  the  entire  illegality  of  informatione.  Sir  Francis 
Winniogton  is  there  quoted  for  saying  **  that  he  remembered  very  well,  Lord 
Oiief  Justoe  Hale  often  said,  that  if  ever  informations  came  into  diipate,  they 
could  not  stand,  but  must  necessarily  fiill  to  the  ground.**  Their  legality,  when 
filed  by  the  SoUeitor  General,  was  questioned  in  the  first  error  assigned  on  Um 
Writ  of  Error  in  WiUn*  case. 

By  amendment  to  the  Constitution  of  the  United  States,  proposed  at  the  first 
session  of  the  first  Congress  and  after  adopted,  it  was  provided  that  **  No  persoa 
dball  be  held  to  answer  ibr  a  capital  or  otherwise  infamous  crime,  unless  on  a 
preeentment  or  indictment  of  a  grand  jury,  except  in  cases  arising  in  the  land  or 
naval  fbroee,  or  in  the  militia  when  in  actual  service  in  time  of  war  or  public 
danger.** 
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Bq!  it  seems  to  me,  that  this  proceeding  upon  the  mainounre 
is  wholly  taken  away  by  the  statutes  of  25  E.  3.  cap.  4.  88  B.  3. 
cap.  3.  42  E.  3.  cap.  3.  and  therefore  I  do  not  find  any  proceed- 
ing upon  the  mainouvre  since  these  statutes. 

II.  A  second  sort  of  proceeding  in  cases  capital  without 
indictment  is,  where  an  appeal  is  brought  at  the  suit  of  the 
party,  and  the  plaintiff  is  nonsuit  upon  that  appeal,  yet  the 
offender  shall  be  ^aigned  at  the  king's  suit  upon  such  ap- 
peal; and  so  it  is  in  case  the  appellant  die  or  release;  and  in 
such  case,  altho  the  party  be  indicted  as  well  as  appeald, 
yet  upon  the  nonsuit  of  the  plaintiff,  the  proceeding  for  the 
king  shall  not  be  upon  the  indictment,  but  upon  the  appeal 
4  E.  4.  10.  a. 

But  this  hath  these  two  qualifications. 

1.  It  must  be  where  the  plaintiff  in  the  appeal  hath  either 
declared  upon  his  appeal  by  writ,  or  formed  his  appeal  by  bill, 
for  the  bare  suing  of  a  writ  without  a  declaration  is  not  such 
an  appeal  as,  the  party  being  nonsuit,  the  defendant  shall  be 
thereupon  arraigned;  for  1.  The  writ  may  be  brought  in  his 
name  by  a  stranger  without  his  privity.  2.  Because  the  writ 
alone  contains  not  such  certainty  of  time,  place,  and  other 
matters,  whereby  the  party  may  be  put  to  answer.  7  £^  7. 6.  b. 

2.  It  must  be  where  an  appeal  is  well  begun,  and  by  a  party 
enabled  to  prosecute  it,  therefore,  if  the  appeal  abates,  because 
a  plaintiff  is  outlawed,  or  a  woman  (who  cannot  bring  an 
appeal,  but  only  of  the  death  of  her  husband,)  or  if  the  year 

and  day  be  past,  or  by*  the  misnosmer  of  the  defend- 
[  160*]  ant,  ^c.  there  the  appellee  shall  not  be  arraigned  at 

the  king's  suit,  because  the  appeal  was  never  good, 
but  shall  be  dismissed,  only  the  judges  may  arraign  him  upon 
an  indictment,  if  any  be  before  them  for  that  offense,  or  if 
none  be,  yet  they  may  bind  him  over  to  another  sessions,  and 
in  the  mean  time  to  be  of  good  behaviour;  19  ^.  2.  Coron. 
317.  All  the  learning  touching  this  business  is  fully  declared 
by  Slam/.  Lib.  III.  cap.  59.  /.  147.  ^  sequeniibus. 

III.  A  third  sort  is  upon  an  appeal  by  an  approver,  but  the 
whole  learning  touching  that  will  come  in  its  proper  place  hece- 
after.(^) 

IV.  The  fourth  sort  is  by  appeals  by  particular  persons, 
especially  of  treason  in  parliament;  and  this  was  very  fre- 
quent in  autient  times,  especially  in  the  time  of  B.  2.  namely 
anno  seplimoj  undecimo  fy  duodecimo,  which  bred  great  in- 
conveniencies. 

And  therefore  by  the  statute  of  1  H.  4.  cap.  14.  all  these 

(g)  Fi<ietiifr«,  cop.  29.  p.  336. 
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kind  of  appeals  in  parliament  are  wholly  taken  away;  and 
since  that  time  I  find  not  any  such  appeals  brought  in  par« 
liament 

And  therefore,  when  the  now  earl  of  Bristol^  in  this  present 
parliament,  in  the  lords  house  preferd  articles  of  high-treason 
and  other  misdemeanors  against  the  earl  of  Clarendony  tlien 
lord  chancellor,  upon  a  reference  unto  all  (he  judges,  and  upon 
great  consideration  the  judges  und  voce  returned  their  opinion, 
that  these  articles  were  contrary  to  the  statute  of  1  H.  4.  and 
could  not  be  preferd  in  the  lords  house  by  the  said  earl,  or  any 
other  private  per8on.(A) 

But  impeachments  by  the  house  of  commons  of  high  trea- 
son, or  other  misdemeanors  in  the  lords  house  have  been  fre- 
quently in  practice,  notwithstanding  the  statute  of  1  H.  4.  and 
are  neither  within  the  words  nor  intent  of  that  statute,  for  it  is 
a  presentment  by  the  most  solemn  grand  inquest  of  the  whole 
kingdom. 

y.  If  in  a  civil  action  de  ttxore  rapid  cum  bonis  viriy  upon 
not  guilty  pleaded,  the  defendant  be  convicted,  this  antiently 
served  in  nature  of  an  indictment  of  felony,  13  ^ssiz.  6. 18  E.  3. 
32.  a.  Stamf.  P.  C.  /.  94.  b.  So  if  upon  a  special 
verdict  in  trespass  brought  in  the  king's-bench,  it  be  [  151^  ]] 
foand,  that  the  defendant  took  them  feloniously,  an- 
tiently this  served  for  an  indictment.  31  E.  1.  Enditement  31. 

So  if  in  an  action  of  slander  for  calling  a  man  thief,  the  defend- 
ant justifies  that  he  stole  goods,  and  issue  thereupon  taken,  it 
be  fonnd  for  the  defendant,  if 'this  be  in  the  kingVbench,  and 
for  a  felony  in  the  same  county  where  the  court  sits,  or  if  it  be 
before  justices  of  assize,  who  have  also  a  commission  of  gaol- 
delivery,  he  shall  be  forthwith  arraigned  upon  this  verdict  as  on 
an  indictment,  and.  the  reason  is,  because  here  is  a  verdict  of 
twelve  men  in  these  cases,  and  so  the  verdict,  tho  in  a  civil  ac- 
tion, serves  the  king's  suit  as  an  indictment,  and  is  not  contrary 
to  the  acts  of  25, 28,  fy  42  E.  3.  which  enact,  that  no  man  shall 
be  put  lo  answer^  fyc,  but  upon  indictment  or  presentment. 

But  if  the  sherifi*  returns  a  rescue  of  a  prisoner  taken  for  felo- 
ny, 1  H.  7.  6.  a.  or  a  breach  of  prison  by  one  arrested  for  felony, 
2  B.  3.  1.  b.  this  is  not  sufiicient  to  arraign  the  party,  nor  doth 
it  countervail  an  indictment,  for  it  is  not  by  the  oath  of  twelve 
men ;  vide  hoc  lotumy  Stamf.  P.  C,  Lib.  II.  cap.  29./  95.  a. 

By  the  statute  o(  II  H.  7.  cap.  3.  there  was  power  given  to 
proceed  upon  all  penal*  statutes  by  information  before  justices 
of  assize  and  peace,  but  there  is  an  exception  of  all  cases  of 
treason,  murder  and  felony. 

(A)  See  Skat  7>.  VoL  II.  p.  550. 
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Ill  nse  was  made  of  this  statute  by  Empson  and  Dudley^  and 
^eat  inconvenience  and  trouble  to  the  people  did  arise  by  it, 
and  therefore  by  1  H.  8.  cap.  6.  it  was  repeald. 

And  tho  informations  are  practised  oftentimes  in  the  crown- 
office  in  cases  criminal  and  by  many  penal  statutes  the  prose- 
cution upon  them  is  by  the  acts  themselves  limited  to  be  by  bill, 
plainly  ir\farmalion  or  indiclmenl,  yet  thus  much  is  observ- 
able. 

1.  That  the  method  of  prosecution  o(  eapilal  oSensea  is  still 
to  be  by  indictment,  except  the  cases  above  mentiond. 

2.  That  in  all  criminal  causes  the  most  regular  and  safe  way, 
and  most  consonant  to  the  statutes  of  Magna  Carta^  cap.  29. 
6  E.  3.  cap.  9.  25  E.  3.  cap.  4.  28  E.  3.  cap.  3. 4*  42  iB.  3.  cap.  3. 
is  by  presentment  or  indictment  of  twelve  sworn  men.[2] 


[3]  Tbe  ConttUution  of  the  United  Statee  prorides  AmendmenU  art.  5.  ••No 
person  shall  be  held  to  answer  for  a  capita^  or  otherwise  infamous  crime  nnlesa 
oo  a  presentment  or  indictment  of  a  grand  jorj,  except  in  eases  arising'  in  tiie 
land  or  naval  forces,**  Slo. 

Tbe  case  of  the  State  w,  Keyeg^  8  VtrmotU  Rap$.  57.  ooostrnes  this  proTisifla 
ms  extending  only  to  offences  cognizable  in  the  coi|^  of  the  United  States. 

There  is  a  similar  provision  in  many  of  the  State  Constitntions. 

It  is  provided  in  the  ConstUutiam  of  tk$  UmUd StaU$  art.  4^ 9eeL  fL  "A  ptrsoo 
charged  in  any  State  with  treason,  felony  or  other  crime,  who  shall  flee  from  jo0« 
tice  and  be  found  in  another  State,  shall  on  demand  of  the  executive  authority  <^ 
the  State  from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State  having 
Jurisdiction  of  the  crime.** 

The  act  of  Congress  of  Fehntary  13,  1793,  Sbm.  3,  ekap.  7,  providet  aacL  1, 
That  whenever  the  executive  authority  of  any  state  in  the  Union  or  of  either  of 
the  territories  northwest  or  south  of  tbe  river  Ohio,  shall  demand  any  person  as  a 
fligitive  from  justice  of  the  executive  authority  of  any  such  state  or  territory  to 
which  such  person  shall  have  fled  and  shall  moreover  produce  the  copy  of  aii  !»• 
dictmeni  found  or  an  afidavit  made  before  a  magistrate  of  any  state  or  territory  aa 
iferesaid,  charging  the  person  so  demanded  with  having  committed  treason,  felo- 
ny  or  other  crime,  certified  as  authentic  by  the  governor  or  chief  magistrate  of 
the  state  or  territory  firom  whence  the  person  so  charged  fled,  it  shall  be  the  duty 
of  the  executive  authority  of  the  state  or  territory  to  which  such  pereon  shall  havs 
fled,  to  cause  him  or  her  to  be  arrested  and  secured  and  notioe  oi  the  arrest  to  ba 
given  to  the  executive  authority  making  such  demand  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fbgitive  and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear:  but  if  no  such  agent  shall  appear  wiUud  six 
months  from  the  time  of  the  arrest  the  prisoner  may  be  discharged.  Aad  all 
costs  or  expenses  incurred  in  the  apprehending,  securing  and  transmitting  such 
fugitive  to  the  state  or  territory  making  such  demand  shall  be  paid  by  such  stato 
or  territory. 

Sect,  3.  Any  person  interfering  with  such  agent  in  transporting  his  priaotier 
firom  one  State  to  the  other  to  be  subject  to  a  fine  of  &y9  hundred  dollara  and  im- 
prisonment not  exceeding  one  year. 


HISTORIA  PLACITORUM  CORONJEL        152* 
CHAPTER  XXL 

WHO    MAT   BB   XKDICTOBS,  AND   WH£RS    AND   HOW    mETUBNBO. 

Inquisitions,  presentments,  or  indictments  are  taken  before 
courts,  or  officers  of  sereral  kinds,  and  accordingly  by  acts  of 
parliament  several  things  are.prescribed  touching  them. 

h  Touching  inquests  before  coroners :  By  the  statute  of  4  B» 
1.  De  officio  corona  tor  is  f  the  coroner  is  to  issue  his  precept  to 
four,  five  or  six  vills  to  appear  before  him  at  a  certain  day  to 
make  inquiry,  this  precept  is  directed  to  the  constables  of  the 
Tills,  who  accordingly  give  summons  to  a  competent  number 
of  inquirers,  twelve  at  least,(i)  and  by  them  the  inquisition  is 
made,  when  they  have  been  sworn  and  have  heard  their  evi- 
dence upon  oath  taken  before  the  coroner. 

II.  Touching  inquests  of  felonies  in  leets  and  Thtrns.  By 
the  statute  of  Westminster  2,  cap.  13.  indictments  in  thesheriijfs 
Turns  are  to  be  by  twelve  at  least,  and  they  are  to  set  their 
seals  to  Che  inquisitions,  otherwise  they  are  VQ\A.{k) 

And  by  the  statute  of  1  E.  3.  cap.  17.  which  extends  as  weH 
to  leets  as  Turnsj  they  are  to  be  by  indenture,  one  part  to  re* 
main  with  the  indictors,  the  other  with  the  sheriff  or  steward. 

And  by  the  statute  of  1  R.  3.  cap.  4.  no  person  shall  be  re- 
turned upon  a  pannel  in  the  sheriff's  Turns^  unless  he  hath  20^. 
per  ann.  of  freehold,  or  2%s,  Sd.  of  copyhold,  and  all  indictments 
HI  the  Turn  taken  otherwise  shall  be  void. 

But  now  by  the  statute  of  1  E,  4.  cap.  2.  the  sheriff  cannot 

Eroceed  upon  any  indictments  for  felony,  or  otherwise  taken  in 
is  TVim^but  must  send  Uaem  to  the  sessions  of  the  peace,  and 
the  justices  there  are  to  nmke  process  and  proceed  thereupon. 

But  then  there  must  be  care  taken,  1.  That  the  indictments 
be  of  such  matters  only,  as  are  within  the  jurisdic- 
tioD  of  the  sheriff's  Turn^  otherwise  the  justices  may  [153^] 
not  proceed  upon  them,  4  E.  4.  31  a.  8  E,  4.  5.  6.(*) 
and  2.  That  they  be  by  indenture,  and  under  the  seals  of  the 
presenters,  according  to  the  former  statutes. 

III.  Indictments  taken  in  the  county  of  Lancaster  before 
the  sheriff  or  justices  against  any  person  inhabiting  out  of  the 
same  county,  or  taken  in  any  other  county  against  inhabitants 
of  the  county  of  Lancastery  ought  to  be  by  twelve  men,  and 

(t)  Cdmtt  cue  9upra,  p.  161.  tii  notU.  {k)  2  Co.  InMtU.  p.  387. 

{•)  Fi^  Mpnhjk  71. 
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each  iDdictor  to  have  lands  or  tenements  of  the  yearly  ralne 
of  51.  by  the  statute  of  33  H.  6.  cap.  2.(t) 

IV.  Touching  murders,  &c  committed  in  the  king's  palace, 
the  statute  of  33  H.  8.  cap.  12.  hath  appointed, that  twenty-four 
of  the  king's  yeomen  officers  of  the  cheque-roll  of  the  king's 
bouse  shall  be  returned  to  make  inquiry,  and  the  trial  to  be  by 
a  jury  of  the  gentlemen  officers. 

V.  Concerning  inquiries  to  be  made  before  justices  itinerant, 
the  course  was  this:  There  first  went  out  the  writ  of  the  com- 
mon summons  of  the  ej/rCf  directed  to  the  sheriff  to  summon  de 
gvdlibei  villd  quatuar  homines  4*  praspasiiumy  ijr  de  quoiibet 
burgo  duodecim  legates  burgenses,  to  be  at  the  day  and  place 
for  the  eyrey  and  upon  that  day  the  sheriff  and  lords  of  liberties 
were  to  return  the  names  of  the  bailiffs  of  their  hundreds  and 
liberties,  and  those  bailiffis  were  sworn  to  elect  two  men  in  their 
several  hundreds,  and  present  their  names  to  the  court,  and 
these  two  hundreders  for  each  hundred  were  to  choose  of  them- 
selves, and  the  rest  of  their  several  hundreders  respectively, 
ordinarily  sixteen,  or  sometimes  only  twelve,  who  were  seve- 
rally sworn  upon  inquiries  and  presentments  of  things  done 
within  their  hundred,  as  so  many  grand  inquests  for  every 
several  hundred,  and  the  twelve  returned  for  each  borough 
were  the  grand  inquest  for  the  borough;  this  caused  a  vast 
and  chargeable  attendance  upon  the  courts  in  eyre^  and  bath 
been  long  disused,  and  therefore  I  shall  not  say  more  of  it. 

VI.  Concerning  the  choosing  and  returning  of  the  grand 
jury  before  justices  assigned  to  keep  the  peace,  oyer  and  ier- 
miner,  and  gaol-delivery,  1  shall  be  somewhat  more  large; 
because,  before  these  justices,  ordinarily,  criminal  and  capital 
causes  are  heard  and  determined. 

Upon  the  summons  of  any  session  of  the  peace, 
[164^]  there  goes  out  a  precept  either  in  the  name  of  the  king, 
or  of  two  or  more  justices^of  peace,  directed  to  the 
sheriff,  that  non  omittas  propter  aliquam  libertatem  in  ballivft 
tu&,  quin  earn  ingrediaris,  &  venire  fac'  tali  die  ac  looo  viginti 
quatuor  liberos  &  legates  bomines[l]  de  quoiibet  hundredo  in 

(t)  Part  L  1^.986. 

[1]  Hawkiof  alleges  the  right  of  challenge  to  a  grand  jaror  by  any  one  under 
proaecution  for  a  crime  before  he  is  indicted.  Bwik  2,  chap.  25,  seal.  le.  This  is 
denied  to  be  law  in  Joy  on  **  Challenge  to  Jnrors*'  p.  1S&.  In  8heridan*s  case 
ftl  How.  St.  TriaU  543  the  court  of  King*s  Bench  of  Ireland  aOer  fall  diseussioo 
decided  that  a  challenge  could  not  be  made  to  a  grand  juror ;  but  objections  to 
them  must  be  pleaded.  No  authorities  were  cited  beside  Hawkins*  opinion,  and 
the  cases  he  quotes;  except  an  opinion  of  Lord  Holt,  holding  as  was  decided  ia 
this  case. 

This  right  of  challenge  has  been  recognized  in  American  cmca.  lhirr*f  Uiail; 
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^IlivS  tufty  t4in  infra  libertates,  quim  extra,  ad  faciendum  & 
.^^equendum  ea  quae  ex  parte  domini  regis  tunc  &  ibidem  eis 
'^jangantur,  and  a  aeire  fac'  to  all  coroners,  constables,  and 
^iH&j  &c  to  be  there  at  that  da7.     Lamb.  Lib.  II.  cap.  2. 

And  acording  to  others,  Venire  fac'  viginti  quatuor  liberos 
^  legates  homines  de  quolibet  hundredo  in  ballivft  tu&,  quorum 
9uilibet  habeat  40s.  per  ann.  liberi  tenementi  ad  minus,  venire 
fac'  etiam  viginti  quatuor  t^m  milites  qu4m  alios  probos  & 
legates  homines  de  corpore  com'  tui,  quorum  quilibet  habeat 
^Os.  de  terris  &  tenementis  liberi  tenementi,  ad  inquirend'  super 
iis,qQ8B  ex  parte  domini  regis  ad  tunc  &  ibidem  eis  injungeren- 
tur,  prsBmunientes,  omnes  justiciarios  ad  pacem,  constabularios^ 
&C.     Crampi. /.  212.  a. 

And  in  cases  of  commissions  of  oyer  and  terminer j  and  gaol- 
delivery.  Quod  non  omittas  propter  aliquam  libertatem,  quin 
earn  ingrediaris,  &  venire  fac'  tim  viginti  quatuor  probos  & 
l^ales  homines  de  quolibet  hundredo,  com'  prsedict',  ad  inqui- 
rendum, preesentandum,  faciendum  &  exequendum  ea  omnia, 
quae  ez  parte  domini  regis  tunc  ^  ibidem  eis  injUngerentur, 
quim  alios  viginti  quatuor  probos  &  legales  homines  de  com' 
prsedict'  ad  faciend'  juratam  inter  dominum  regum  &  prisones 
prsedictos,  &c.     Co.  Entr.  f.  55.  a. 

Upon  this  precept  the  sheriff  is  to  return  twenty-four  or  more 
out  of  the  whole  county,  namely,  a  considerable  number  out  of 
every  hundred,  out  of  which  the  grand  inquest  at  the  sessions 
of  the  peace,  oyer  and  terminer^  or  gaol-delivery,  are  taken 
and  sworn  ad  inquirendum  pro  domino  rege  ^  corpore  comi- 
iaiiiSf  (not  as  antiently  in  et/rcj  a  kind  of  grand  inquest  out  of 
every  hundred);  but  in  some  counties,  which  consist  of  gildable 
and  such  franchise,  where  antiently  several  justices  of  gaol-de- 
livery sat,  as  in  Siiffolkj{*)  there  are  two  grand  juries,  one  for 
the  gildable,  another- for  the  franchise,  because  there  are  two 
several  commissions  of  gaol-delivery. 

Now  touching  the  grand  jury  thus  returned  before  [155^]] 
justices  assigned,  there  are  some  things  considerable. 

They  must  be  probi  fy  legales  homines^  and  therefore  if  any 
of  the  indictors  be  outlawd,  tho  in  a  personal  action,  it  is  a  suf- 

(•)  Vide9upra,p.9e. 


Ctmik.  ▼.  Smith  9  Man.  107;  Piopl$  ▼.  Jewett  8  Wend.  314;  Comth.  ▼.  Clark  2 
Mnmtu  {Pemm.)  393;  Ro99  v.  the  &aU  1  Blmekf.  390;  Jtmet  v.  the  State  2  Blaekf. 
47S.  In  this  Uit  case  the  Commonwealth  was  allowed  to  challenge,  and  the 
fnaaaa  wae  called  into  oonrt  that  he  might  have  hit  challenges  before  the  grand 
jsry  wae  ewom.  See  too  7  How,  8t.  TriaU  949,  where  a  case  is  reported  in 
which  the  crown  officer  b  said  to  have  challenged  grand  jurors. 
Ia  New  York  9  JL  &  794  •uU.  97.  98  proTidee  challenge  to  grand  jarars. 
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ficient  plea  to  avoid  the  indictment;  11  H,A.  41  b.  M.  4  Car. 
B.  R.  Croktyp.  134.  Sir  JViliiam  fFiihipole^s  case,  and  the 
statute  of  11  H.4,  cap.  9.  hereafter  mentioned  fortifies  this,  de 
quo  ir\fra. 

And  therefore  if  any  of  them  be  attainted  in  a  conspiracy,  or 
iecies  tantuniy  or  of  perjury,  or  outlawd  in  any  personal 
action,  or  attaint  of  felony,  or  in  a  prsemunire^  they  are  not  to 
be  indictors,  because  in  law  they  are  not  probi  8r  legates. 
Lamb.  Jus  fie.  391. 

Touching  their  annutis  censusy  I  do  not  find  any  thing  de- 
termined, but  freeholders  they  ought  to  be.  The  statute  of 
2  H.  5.  eap.  3.  that  requires  jurors  that  pass  upon  the  trial  of 
a  man's  life,  to  have  40^.  per  a  tin.  freehold,  hath  been  the 
measure  by  which  the  freehold  of  grand  jurymen  hath  been 
measured  in  precepts  of  summons  of  sessions.(t)[2] 

By  the  statute  of  11  H.  4.  cap.  ultimo^  reciting,  that  inquests 
bad  been  formerly  returned  of  persons  outlawd,  fled  to  sanc- 
tuary for  treason  or  felony,  S^c.  enacts,  <<  That  no  indictments 
be  made  by  such  persons,  but  by  inquest  of  loyal  subjects  re- 
turned by  the  sheriffs  or  bailiffs  duly,  without  denomination  of 
any  person,  but  only  by  the  sworn  bailiffs  and  ministers  of  the 
sheriff;  and  if  any  indictment  be  otherwise  taken,  it  be  void." 

Upon  this  statute  it  hath  been  resolved  in  Sir  William 
Withipole^a  case,  above  cited.  1.  That  it  extends  to  coroners 
inquests.  2.  It  is  a  good  plea  upon  this  statute,  that  one  of  the 
indictors  is  outlawd  in  a  personal  action,  as  well  as  of  felony, 
or  that  any  of  the  jurors  were  impanneld  at  the  denomination 
of  any,  contrary  to  this  statute.[3] 

By  the  statute  of  3  H.  8.  cap.  12.  it  is  enacted,  ^  That  the 

(t)  Vide  infra,  p,  273.  in  notig. 


[2]  See  2  Hawkins,  eh.  25,  seett.  19  if  21. 

In  Caster  Term  3i$t  May  1810,  at  a  meeting  of  all  the  judges  they  were  of 
opinion  that  it  was  not  required  positively  by  law  that  the  grand  jury  should  be 
freeholders ;  and  it  appearing  that  it  had  not  been  the  practice  of  London  to  return 
only  freeholders,  it  was  held  that  it  was  right  to  let  it  go  on  as  it  had  thitherto. 
iku$$.if  Rvan^m. 

In  Kirwan*9  case  31  How.  St.  TtiaU  611  the  King*s  Bench  of  Ireland  held  that 
a  grand  juror  needs  not  to  be  a  freeholder.  See  Boyington  v.  The  State,  2  PwrL 
100;  State  v.  Williame,  5  Port.  130.     Now  regulated  by  6  Geo.  IV.  chap.  SO. 

[3]  Brooike^e  Abr.  Indict,  2;  Wm.  Jonee,  98;  2  Hawkine,  ch.  25;  Bae.  Abr. 
Jutiee,  A.;  State  v.  Duncan,  7  Yerger,  271 ;  Comth.  v.  Cheriy,  2  Va.  Ccsm,  20; 
Comtk  V.  St.  Clair,  1  Grattan,  556.  See  StaU  v.  McEniire,  2  Car.  Law  Repe.  287 ; 
where  it  was  held  that  objections  to  grand  jurors  must  be  pleaded  in  abatement; 
and  came  too  late  after  pleading  to  the  indictment 

In  ConUh.  Y.  Smith,  9  Maee.  107,  it  was  held  that  objections  to  the  sttfidency  of 

fraud  jurors  mu»t  be  made  before  indictment  found ;  and  People  v.  Jewett,  3  Wend, 
14.    SeethisqaesUonfoUy  discussed  in  BoytfiftmT.  2^  iSUtlc,  3  PiNiler,  li^^ 
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Justices  of  gaol-delivery,  and  justices  of  peace,  whereof  one  of 

the  quorum^  in  open  sessions,  may  reform  the  pannels  returned 

by  the  sheriff,  (which  be  not  at  the  suit  of  the  parties,) 

by  putting  to,  and  taking  out  the  names  of  the  persons  [156^  J 

returned,  and  shall  command  the  sheriff  to  return  the 

same  accordingly,  upon  pain  of  20/.  and  the  king's  pardon  to 

be  no  bar  to  the  prosecutor."[4] 

This  act  extends  not  only  to  pannels  of  grand  inquests  re- 
turned, but  also  to  pannels  of  the  petty  jury,  commonly  called 
the  jury  of  life  and  death,  which  may  be  reformed  by  the  jus- 
tices according  to  this  act,  and  the  sheriff  is  bound  to  return  the 
pannel  so  reformed. 

The  grand  inquest  returned  the  first  day  of  the  sessions,  and 
sworn,  commonly  serves  the  whole  sessions  of  the  peace,  oyer 
and  terminer^  or  gaol  delivery ;  yet  the  court  may  command 
another  grand  inquest  to  be  returned  and  sworn,  which  is  done 
ordinarily  upon  two  occasions.[5] 

1.  If  before  the  end  of  the  sessions,  the  grand  jury  having 
brought  in  all  their  bills,  are  discharged  by  the  court,  and  after 
that  discharge,  either  some  new  felony,  or  other  misdemeanor 
is  committed,  and  the  party  taken  and  brought  into  gaol;  or  if 
after  the  discharge  of  the  grand  inquest,  some  offender  be  taken 
and  brought  in  during  the  sessions.  In  the  former  case,  there 
is  a  necessity  to  make  a  special  record  of  the  adjournment  of 
the  sessions  from  day  to  day,  because  otherwise  the  whole  ses- 
sions are  in  supposition  of  law  only  the  first  day,  and  therefore 
without  the  entry  of  such  adjournment,  the  offense  and  pro- 
ceedings will  be,  in  supposition  of  law,  after  the  sessions  ended, 
and  so  the  proceeding  will  be  erroneous :(*)  this  was  the  case 
of  SampsQn{h)y  who  being  arraigned  and  tried  for  a  murder 
committed  after  the  first  day  of  the  sessions,  and  before  the  ses* 
sions  ended,  for  want  of  entry  of  an  adjournment  it  was  ruled 
erroneous.  And  the  same  is  to  be  observed,  if  upon  record  it 
appears,  that  the  grand  inquest  was  returned  after  the  first  day 
of  the  sessions,  unless  an  adjournment  be  entered  of  record. 

2.  The  second  ordinary  instance  of  a  new  grand  jury  re- 
turned, is  upon  the  statute  of  3  H.  7.  cap.  1.  namely,  a  grand 

(•)  iSkprv,  p.  94.  (A)  W.  Jimcf ,  430. 


[4]  y.  B.  41  E.  3. 96.  The  jpftioet  nformed  the  panel  of  jarore  fldielj  re. 
tamed  by  the  ihviff. 

[51  See  6  6m.  IV.  chap.  50,  teeC.  49. 

Wliere  the  grand  jury  bad  been  ditoharged  and  left  the  court  bat  bad  not  left 
the  baildinf  nor  leparated,  the  jodgea  directed  them  to  be  aent  for  back  into  ooart 
and  direeted  another  biU  of  iodiotment  (the  witneaeea  on  which  were  going  abroad) 
to  be  aeni  before  Uiam.    R.  ?.  UfUmoay^  9  C.  ^  F.  43. 
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inqaest  impannelled  to  inqaire  of  the  concealment  of  another 
^nd  inquest,  upon  which  de&ults  presented,  the  former  grand 
inquest  is  to  be  amerced;  and  this,  tho  it  mentions  only  an  in- 
quest thus  to  be  taken  by  justices  of  peace,  yet  it  extends  to  the 
king's  bench,  and  hath  been  practised  there  accord- 
[157^]  ingly  in  my  knowledge,  and  possibly  at  the  sessions 
of  oyer  and  terminer  and  gaol-delivery,  tho  that  can 
rarely  come  in  question,  because  the  sessions  of  the  peace  ordi- 
narily accompanies  those  commissions. 

And  this  is  the  proper  and  legal  way  of  punishing  the  grand 
inquest,  if  they  refuse  to  present  silch  things  as  are  within  their 
charge,  and  for  which  they  have  probable  evidence  to  make  a 
presentment;  but  of  this  more  in  the  next  chapter.[6] 


[6]  As  to  the  rabordinatioD  of  Uie  ^rand  jury  to  the  control  of  the  court,  it  haf. 
been  said  in  Connectient  that  the  {rrand  jury  are  now  a  more  independent  body 
in  their  action  than  formerly  considered.  SLaU.  ?.  FuuiX^  16  Connec.  468;  eee 
SearUVt  case,  Rew,  pL  12.  0.  98;  3  inat.  33. 

In  the  SlaU  v.  Boyd,  2  HUl't  S,  Car.  Bep$.  288,  it  is  said  that  the  court  will  in 
DO  instance  inquire  into  the  character  of  the  testimony  whidi  has  influeuced  the 
grand  jury  in  finding  an  indictment 

IbR.w.  Ru$9eU,  IC.AM.  247,  it  was  held  that  where  the  grand  jury  ha?o 
found  a  bill,  the  iudges  before  whom  the  case  comes  to  be  tried  ought  not  to 
inquire  whether  the  witnesses  were  properly  sworn  previously  to  their  going  be- 
fi>re  the  grand  jury. 

But  in  Jetton  v.  I%e  SUiie^  Meigt^  Rept.  192,  such  inquiry  was  made.  And 
in  U.8,^,  Coolidgt,  2  GoUtton,  367,  the  bill  of  indictment  was  quashed,  it  being 
shown  to  the  court  by  affidavits  that  one  of  the  witnesses  who  had  beoi  before 
the  grand  jury  had  not  been  sworn;  ted  vidt.  See  ComUL  t.  Craiw,  3  PeiiM. 
Law  Joum,  450. 

The  names  of  the  witnesses  who  are  to  support  the  bill  of  indictment  should  be 
endorsed  on  the  back  of  the  biU.  The  witnesses  should  afterwards  be  sworn  in 
court  by  the  crier  at  the  assizes  or  the  clerk  of  the  peace  at  sessional  ready  to  go 
before  the  grand  jury  when  required.  3  Bum^  901.  There  is  no  objection  to  the 
examination  of  witnesses  at  the  trial,  who  were  not  sent  before  the  grand  jury; 
but  in  cases  of  felony,  where  the  prosecutor  does  not  think  proper  to  examine  any 
witness  whose  name  appears  on  the  back  of  the  bill,  the  court  will  usually  at  tlit 
desire  of  the  prisoner  require  such  witness  to  be  placed  in  the  box  as  the  witness 
of  the  crown,  in  order  that  the  prisoner  may  have  the  benefit  of  questioning  him 
in  cross-examination.  This  is  not  the  practice  in  misdemeanors,  nor  is  it  a  right 
in  felonies.    R.  v.  Vineeni,  B  C.  if  P.  Bi;  aee  R,  v.  BeegU^,  4  C.  ^  P.  820. 

In  Massachusetts  the  grand  jury  usually  return  the  names  of  all  the  witnesses 
examined  by  them,  without  specifying  the  bills;  but  in  a  leading  case,  where  the 
prisoner's  counsel  requested  that  a  list  of  the  witnesses  before  the  grand  jury 
should  be  given,  the  court  granted  the  application  without  doubt,  it  being  re- 
marked by  Wilde,  J.  that  such  a  request  had  never  been  refused.  Com.  v.  KoMp^ 
9  Pick.  498. 

In  Pennsylvania  the  act  of  1705  provides  that  no  person  or  persons  shall  be 
obliged  to  answer  to  any  indictment  or  presentment,  unless  the  proeecutor*s  name 
be  endorsed  thereupon,  1  Smith^t  Lavjt,  56;  and  though  it  has  been  held  by  the 
Supreme  Court  that  the  act  does  not  go  so  fiu*  as  to  require,  that  a  proaecutor 
should  be  endorsed  in  cases  where  no  prosecutor  exists,  R,  v.  Luikeiw,  1  DmIL  5; 
yet  undoubtedly  the  spirit  of  the  common  law  requires  that  the  bill  itself  ahoold 
afford  the  defendant  the  means  of  knowing  who  are  the  witnesses  on  whose  evi- 
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denee  the  tccntatioii  agunit  him  is  bated.   Areh,  C.  P,  by  JervU,  13;  Barhour^ 
Crim.  TreaL  273. 

la  MtMiHippi  bowerer  it  it  not  neoeM&ry  that  the  grand  jury  thoald  retam 
vith  the  indictoient  the  namet  of  the  witoeaaea  examined  or  the  evidence.  King 

It  is  not  the  practice  in  the  conrta  ofthe  United  States,  it  is  said,  that  the  namo 
of  the  proaecntor  ahoold  be  written  at  the  foot  of  the  indictment  U,  S,  v.  Jlfuii- 
dd,  6  CaU,  845. 

In  Virginia  the  rule  is  the  contrary.  Haughi  v.  Com,  3  Vtu  duet*  8 ;  Com. 
?.  IMve^  ib,  39.  It  is  not  there  essential,  however,  in  an  indictment  for  a  treapasa 
or  misdemeanor,  to  inaert  the  name  of  a  prosecotor,  if  it  appears  that  the  indict- 
neut  was  found  on  the  evidence  of  a  witneaa  sent  to  the  grand  jury,  either  at  their 
request  or  by  direction  of  the  court;  and  that  whether  there  was  a  previoua  pre* 
sentment  or  not     Worthington  v.  C&ln,  5  Rand,  669. 

In  Keotocky  it  is  held  that  the  omiaaion  of  the  name  of  the  prosecutor,  hii 
addition  and  reaidence,  in  cases  of  trespaaa  u  fataL  Com.  v.  Oitrt^  3  Dana^  474 ; 
BmrtUU  v.  JOnmphreyt^  lfardta.513. 

By  the  ancient  practice  witnesses  to  be  sent  to  the  grand  jury  were  previously 
sworn  in  open  court  If  a  witneaa  who  is  sent  to  the  grand  jury  be  thus  sworn, 
though  not  in  the  immediate  presence  of  the  judge  or  in  his  temporary  abaenoe 
from  the  bench,  it  ia  good.    JeUon  v.  SUUe^  Meigt^  193. 

In  Connecticut,  witnesses  before  a  grand  jury  according  to  settled  and  uniform 
practice  are  aworn  by  a  magistrate  in  the  grand  jury  room  and  not  in  court;  and 
this  is  pronounced  a  lawful  mode  of  administering  the  oath.  State  v.  FattU^ 
16  Conn.  457. 

In  the  U.  8.  Circuit  Court  for  the  Eaatem  District  of  Pennsylvania,  the  practice 
was,  it  is  said,  to  summon  a  justice  of  the  peace  as  one  of  the  grand  jury  and  to 
permit  him  to  awear  the  witness  in  the  jury  room,  7  Smith^t  Lavji,  686 ;  but  at 
present,  the  witnesses  are  sworn  by  the  clerk.  In  many  of  the  Statea,  however, 
ezprees  power  is  given  to  the  foreman  to  awear  witnessea  whose  names  are  given 
to  him  for  the  prosecution.  Such  an  authority  is  given  in  Maasachunetts  by  the 
sUtute  of  1807,  e.  140;  in  New  York  by  the  revised  statutes,  part  3.  tit,  4.  c.  3. 
ert  1.  Mct.  39;  and  in  Pennsylvania  by  the  act  of  April  5,  1836.  It  will  be  ob- 
served that  in  the  latter  State,  the  authority  is  expressly  limited  to  such  witnessea 
'  whose  namea  are  marked  by  the  attorney  general  on  the  bill  of  indictment,*  and 
eooaeqnently  all  others  must  be  sworn  in  open  court"  WhartonU  American 
Crimimal  Imw^  p,  123. 

Preparatory  to  the  trial  of  the  regicides,  A.  D.  1660,  it  was  resolved  by  the 
eonrt,  3  8L  TVioIt,  303;  Kelyng,  8,  that  the  king*s  counsel  had  a  right  to  man. 
age  die  evidence  to  the  grand  jury.  See  8  How.  8t,  TViais,  773,  where  it  is  said 
in  a  note,  that  at  the  Old  Bailey,  January,  1796,  the  grand  jury  refused  to  allow 
the  erown  officer  to  be  present  during  their  deliberations.  In  the  caae  of  Col. 
Micbolas  Bayard,  who  was  tried  at  New  York,  February,  1703,  under  a  special 
eommisBion  of  oyer  and  terminer,  the  Solicitor  General  insisted  on  presenting 
the  evidenee  to  and  continuing  with  the  grand  jury  during  their  deliberationa 
againat  their  wish.  But  the  case  seems,  aa  reported,  to  have  been  conducted 
with  sQch  indecent  deaire  to  convict  on  the  part  of  the  court  aa  to  prevent  its 
hung  authority.    5  State  TriaU,  419. 

SHr  Jakn  Jiitplss,  in  his  remarks  upon  Cdledge's  Uial,  4  St.  TVtalt,  173,  saya, 
*  I  know  not  how  long  the  practice  of  admitting  counsel  to  a  grand  jury  hath 
been.  I  am  aare  it  is  a  very  unjustiBable  and  insufferable  one.  If  the  grand 
jary  have  a  doubt  in  point  of  law  they  ought  to  have  recourae  to  the  court  and 
that  poUicly,  and  not  privately:  and  not  rely  on  the  private  opinion  of  counsel, 
capeeially  of  the  king*8  counsel,  who  at  least  behave  themselves  as  if  they  were 
pSLTties.**  It  b  not  unusual,  aays  Mr.  Chitty,  except  in  the  King*s  Bench  where 
the  eief  k  of  the  grand  juriea  attends  them,  to  permit  the  prosecutor  to  be  present 
during  the  sitting  of  the  grand  jury,  to  conduct  the  evidence  on  the  part  of  the 
crown.  1  Oriiit.  Xoto,  316. 

It  hu  been  held  in  New  Tor)(  that  the  Diatriet  Attorney  has  no  right  to  be 
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pvMeoi  irith  the  grsnd  jury  «BliM  io  raqoettod.    5  Cmomt,  563;  tee  Dmmt 

PreeedenU,^}, 

Io  Connecticiit  no  coonael  on  the  part  of  the  State  or  of  the  pritotter  tre  ad- 
mitted to  the  grand  wry;  but  the  priaoiier  hinMelf  is  allowed  to  bis  preoent  and  to 
croM-examine  the  witnesses.  LungU  case,  1  Commee*  428;  and  see  Tie  8lmU  ▼• 
AmiII,  16  Counee.  469. 

In  the  Conrt  of  Quarter  SessioBS  of  Philadelphia,  Bfay  Term,  1847,  it  was 
mid  in  the  charge  to  the  grand  jury,  Kelley,  J.  presiding,  that  the  Attotney  Gene- 
ral or  his  assistant  had  a  riffht  to  be  present  with  the  grand  jury  darinf  the  ex- 
mnination  of  the  witnesses  for  the  CcHnmoowealth. 

The  usual  practice  is  for  the  foreman  to  sign  the  return,  and  the  words  *  tnm 
hill**  with  his  name  attached  has  been  frequently  considered  a  food  finding. 
Simte  V.  Dmridmm,  12  Vermont^  300;  8laU  v.  Elkint,  Mtig't  JKffS.  109. 

A  bill  of  indictment  endorsed  a  •*tnie  hill,**  where  to  the  signatnre  of  the 
foreman,  the  letters  ^  F.  6.  J.**  were  added  was  held  sufficient  to  iadieate  that 
he  acted  as  foreman,  where  it  appesred  from  the  record  that  he  was  foreman  of 
the  grand  jury  when  the  bill  was  found.  It  was  also  mid,  that  if  no  lettan  had 
heen  added  afier  his  name,  his  subscription  to  the  endorsement  eonid  oniy  be  re- 
ibrred  to  his  official  act  as  foreman  and  would  thersfore  be  sufficient.  8ud§  v. 
Chandler,  2  Hmwk9  439. 

It  seems,  however,  that  sifning  the  name  of  the  foreman  to  the  eadormment 
**  a  true  bill**  on  a  bill  of  indictment,  though  a  mlutary  practice,  is  not  csicntisl 
to  its  validity.  But  whether  this  be  so  or  not,  a  variance  between  the  name  of 
the  foreman  as  appearing  upon  the  record  of  his  appointment  and  hb  signature 
npon  the  bill  is  immaterial,  for  his  identity  must  necessarily  be  known  to  the 
eourt,  and  the  receiving  and  reoording  the  bill  with  his  endorsement  estaUiahes 
it    State  V.  Calhoon,  1  Dev.  if  Bmt.  374. 

An  endorsement  by  the  foreman  of  the  grand  jury  of  the  initial  letter  of  his 
first  name,  where  the  record  of  the  appointment  states  his  name  at  fiill  length,  ti 
not  a  material  variance.    iSkols  v.  CMin$,  3  Dev,  117. 

Where  it  appeared  by  the  record  that  A.  R  was  sworn  as  foreman,  snch  was 
held  sufficient  evidence  of  his  appointment.  Woodeidaa  v.  The  StaU,  S  Hm.  Jfisa. 
J2«is.  655. 

Where  the  finding  is  in  writing  and  pnbliely  announced  by  the  derk  in  the 
presenee  of  the  grand  jury,  it  would  seem  to  be  sufficient  without  the  signature 
of  the  foreman:  State  v.  Creighian^  1  iV:  if  Me.  256;  Com.  v.  WeZlcrs,  G  Dam, 
290;  but  the  omission  of  the  words  **true  bill**  cannot  be  supplied.  Weh^ 
wier'e  cam,  5  OreenL  Repa,  432;  StaU  v.  Sfuire,  10  JV:  Hamp,  558;  see  Whar- 
ton*9  American  Criminal  Law,  9, 128. 

The  grand  jury  have  no  authority  by  law  to  ignore  a  hill  for  murder  on  the 
ground  of  insanity,  though  it  appear  clearly  from  the  testimony  of  the  witnemes 
OS  examined  by  them  on  the  part  of  the  prosecution  that  the  aeoosed  was  in  fiMt 
Inmne;  but  if  they  believe  that  the  acts  done,  if  they  had  been  done  by  a  perooo 
of  sound  mind,  would  have  amounted  to  murder,  it  is  their  doty  to  find  the  bill; 
otherwise  the  court  cannot  order  the  detention  of  the  par^  during  the  jdbmsom 
of  the  crown,  as  it  can  either  on  arraignment  or  trial  under  the  Stai,  30  db  40 
Geo.  IIL  eh.  94.    R.  v.  Hadgee,  8C.A  P.  195. 

Where  a  witnem  went  before  the  ^nd  jury  without  being  ewem,  hot  this 
was  not  discovered  till  after  the  prisaner*s  conviction,  the  jodgee  on  eoiMQlt»* 
tion  decline^  deciding  the  validity  of  the  objection  but  reoommended  a  pardoBi 
ML  V.  Diekineon,  1  R.if  R.  Crown  eMe#,40L 

It  was  held  in  Dr.  Doddle  cam,  1  Leaeh,  C.  L.  184.  that  it  did  not  lie  in  the 
mouth  of  the  prisoner  to  object  to  the  proceedings  of  the  grand  jury  ae  infiarmai 
and  the  evidence  as  improperly  given  them. 

Two  indictments  for  the  mme  offence,  one  for  felony  under  a  statute  and  tbe 
other  for  the  misdemeanor  at  common  law,  ought  not  to  be  preferred  or  fimnd  at 
the  mme  time.    R.  v.  D&ram,  1  Leaeh,  538;  R.  v.  Smith,  3  C.  dp  P.  413. 

It  was  held  in  R.  v.  Humfhreye,  1  Car.  if  M.  601,  that  if  the  grand  jury  at 
the  amism  or  semiooi  have  ignored  a  bill,  they  cannot  after  fiml  another  bill 
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•ffAinst  the  aime  peraon  fbr  the  Mmne  ofiRnioe  tt  the  Mine  amset  or  i 
This  is  contradicted  in  R,  t.  JVnotoJi,  3  M.  ^  Rob.  503. 

In  MaseecbuMtts  and  Maine  the  practice  is,  afler  a  complaint  is  made  to  the 
frand  jarj  for  them  to  hear  the  eTidenoe  in  support  of  it,  before  a  bill  of  indict- 
ment is  formally  presented  to  them  by  the  Attorney  General ;  and  if  upon  such 
inqoiry  they  agree  that  a  bill  should  properly  be  found,  it  is  prepared  and  sent  to 
tbem  for  their  formal  ending.     Web$ter'»  case,  5  Oretfd.  439,  per  JMeUon,  C.  J. 

The  Court  refused  in  WhiU*»  case,  9  Pick.  495,  to  instruct  the  grand  jury  at 
the  request  of  a  prisoner  whose  case  was  coming  before  them,  what  eTidenoe  as 
to  confessions  of  the  accused,  it  would  be  proper  for  them  to  receiYo  and  fiii4 
their  verdict  upon.    Contra  Burr''$  TVioL 

In,  Boldwin^o  case,  2  T^^er,  ( Verm)  473.  The  grand  jury  having  received  a 
complaint  against  one  of  their  own  number,  came  into  court  and  asked  that  be 
night  be  ordered  to  withdraw  fronf  their  deliberations.  The  court  said  they 
had  no  power  to  do  so,  but  advised  them  to  go  on  with  their  inquiry  in  his  pre. 
fence,  if  they  thought  proper.  They  did  so,  indicted  him,  aiid  he  was  after 
convicted. 

In  1 680  the  grand  jury  being  about  to  present  the  Duke  of  York  as  a  P^pirt 
were  discharged  by  the  court  (C.  J.  Scruggs)  to  prevent  their  so  doing.  The 
House  of  Commons  resolved  that  the  discharge  of  a  grand  jury  before  they  had 
finished  tlieir  presentments  was  a  hiffh  misdemeanor:  and  they  made  it  one  of 
the  charges  against  Scroggs  on  which  to  impeach  him.    7  St.  iWoif,  479. 


CHAPTER  XXIL 

CONCBRiriirO    THB    DEMBANOIt    OF    THE    OSAND    INQUEST,   IH 
RELATION   TO  THEIR  PRESENTMENTS. 

The  coroners  inquest  may,  and  must  hear  evidence  of  all  hands, 
if  it  be  offered  to  them,  and  that  upon  oath,  because  it  is  not 
80  much  an  accusation  or  an  indictment,  as  an  inquisition  or 
inquest  of  office,  quomodo  J.  S.  ad  mortem  suam  deveniif  tho 
it  be  also  true,  that  the  offender  may  be  arraigned  upon  that 
presentment. 

But  the  grand  inquest  before  justices  of  peace,  gaol-delivery, 
or  oyer  and  terminer^  ought  only  to  hear  the  evidence  for  the 
king;  and  in  case  there  he  probable  evidence,(ci)  they  ought  to 
find  the  bill,  because  it  is  but  an  accusation,  and  the  party  is 
to  be  put  upon  bis  trial  afterwards.[l] 

(«)  This  ease  doetrioe  is  laid  down  by  C.  J.  Pemhertw^  in  the  ease  of  the  eari 
of  Skmftokury,  8lmU  TV.  Vol.  III.  p.  415.  Vido  Umen  Sir  Jokn  Hmwl—  remarks 
on  that  ease,  ataU  TV.  Vol.  IV.  p.  183.  wherein  he  unanswerably  shows,  that  a 
grand  jury  ought  to  have  the  same  persuasion  of  the  truth  of  the  indictment^  aa  a 
petit  jury,  or  a  coroner's  inquest:  wkis  omfra^  p.  61. 


[1]  **  They  are  only  to  inquire  upon  their  oaths,  whether  there  be  sufficient  oaosa 
tooaJlopoDthe  party  to  answer  the  charge.  They  ought  howerer  to  be  thoroughly 
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But  if  a  bill  of  indictment  for  murder,  or  other  capital  of- 
fense  be  presented  against  A.  if  upon  the  hearing  the  king's 
evidence,  or  upon  their  own  knowledge  of  the  incredibility  of 


persuaded  of  the  truth  of  an  indictment  eo  far  as  their  eyidence  goes;  and  not  to 
rest  satisfied  with  merely  remote  probabilities.**    4  BlaekM.  Cammi,  303. 

In  Lord  Shafte$bury*$  case,  the  grand  jorj  were  instructed  **  If  there  be  fro- 
habU  ground  it  is  as  much  as  you  are  to  enquire  into.** — **  Whether  there  be 
cause  or  reason  to  put  the  party  to  answer.*' — **  You  do  not  condemn  nor  is  there 
•uch  strict  enquiry  to  be  made  by  you  as  by  others  that  try  the  fact'* — **  If  yoa 
doubt  of  the  crimes  upon  the  evideDoe  given  you,  (in  point  of  law)  yon  most  ad- 
vise with  us  and  we  will  direct  yon  in  matters  of  law.** — **  The  jury  are  officers 
and  ministers  of  the  court.**  And  it  was  held  that  the  grand  jury  were  not  to 
judge  of  the  credibility  of  the  witnesses  sent  to  them.  3  Stote  THsit,  417. 

Sir  Charles  Hedges  at  the  admiralty  sessions  Oct  1696,  6  iStole  J^imU,  I,  in 
bis  charge  to  the  grand  jury  says  **  You  are  not  obliged  in  all  cases  to  require  a 
clear  and  full  evidence,  but  only  to  examine  till  you  find  and  are  satisfied  in  your 
consciences  that  there  b  sufficient  and  just  cause  to  put  the  psrty  accused  upon 
his  trial.**  Sir  John  Hawles  in  his  remarks  on  the  Earl  of  Sbaitesbnry*s  grand 
jury  in  4  State  TWait,  183,  controverts  the  opinion  of  the  chief  justice  in  that 
case,  that  the  grand  jury  are  not  to  judge  of  the  credibility  of  the  witnesses  sent 
to  them;  because  he  says  the  grand  jury  are  to  judge  by  their  own  knowledge  as 
well  as  by  the  evidence  of  witnesses. 

In  Reopub.  v.  Shajffer^  1  Dallao  136,  it  was  said  to  be  the  duty  of  the  grand  jury 
diligently  to  inquire  into  the  credibility  of  the  witnesses.  In  that  case  the  grand 
jury  asked  that  witnesses  should  be  sent  to  them  on  behalf  of  the  defendant  in 
order  that  they  might  diligently  inquire  into  the  whole  troth  of  the  charge. 
McKeoHj  C.  J,  held  that  no  such  evidence  could  be  submitted  to  tliem ;  they  ooukl 
not  enquire  upon  what  foundation  the  charge  was  denied,  but  only  upon  what 
foundation  the  charge  was  made.  For  the  bills  or  presentments  fimnd  by  a  grand 
jury  amount  to  nothing  more  than  an  official  accusation  in  order  to  pot  the  party 
accused  upon  his  trial.  It  is  the  duty  of  the  grand  jury  to  enquire  into  the  nature 
and  probable  grounds  of  the  charge.  See  Addioon^o  {Penna,)  Repo.  App,p.  39-40. 
And  see  Lung^o  case,  1  Connee,  428. 

Evidence  ^fore  the  grand  jury  must  be  under  oath  and  the  best  evidence  not 
hearsay  or  second  hand.  2  Hawk,  cA.  25,  §  138-139.  In  Denby'o  esse,  LcocA,  580, 
it  was  held  that  the  grand  jury  must  not  take  before  them  the  affidavits  of  the 
committing  magistrates  and  jud?e  upon  them,  when  they  can  get  the  witnesses. 
Bte  State  v.  Boyd^  2  HiU  {S.  C.)  288.    See  Jerv.  Arek.  C,  L.  9lA  edU.  63. 

It  is  said  in  R.  v.  RuueU,  1  C,  Sf  M.  247,  that  it  would  be  improper  for  the 
court  to  inquire  afler  a  bill  has  been  found,  whether  the  witnesses  before  the 
l^rand  jury  had  been  properly  sworn,  because  such  error  would  not  vitiate  the  hiJl» 
tn  as  much  as  the  jury  may  find  a  bill  upon  tkeir  own  knowledge  inerslf.  And 
Sir  John  Hawles  contends  in  hb  remarks  on  the  Earl  of  Shaftesbury *s  grand  jury* 
4  St,  TriaU,  183,  that  they  should  find  the  truth  according  to  their  knowledge  sr 
as  it  is  presented  them  by  witnesses.  In  T\icker*$  eaoo,  8  Mn—,  286,  it  was  ob- 
jected to  one  of  the  grand  jurymen  that  he  had  been  an  accuser  in  a  case  of  mar- 
der  which  would  come  before  the  grand  jury  for  consideration;  he  was  a  neighbor 
too  of  the  accused.  The  court  said — ^  Those  who  live  in  the  vicinity  of  the  ac> 
cosed  are  probably  better  knowing  than  others  to  the  general  character  of  the 
fiarties  and  of  the  witnesses ;  and  on  this  account  are  perhapa  the  mors  proper 
members  of  the  grand  jury.  If  however,  any  individual  juror  should  be  sensible 
of  such  a  bias  upon  his  mind  that  he  could  not  give  an  impartial  opinion  in  any 
case  under  the  dincussion  of  the  jury,  such  juror  would  feel  it  his  duty  as  it  would 
be  his  right  to  forbear  giving  an  opinion  or  perhaps  to  withdraw  himself  firom  the 
chamber  while  the  discussion  continued.** 

lo  the  charge  to  the  grand  jury  in  the  court  of  quarter  sQanoos  of  Phihdelphia 
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the  witnesses  they  are  dissatisfied^  they  may  return  the  bill 
ignoramus. 

If  ttf.  be  killed  by  B.  so  that  it  doth  constare  de  per^ 


September  lit  1845,  it  was  held  by  Pmr§on$,  J.  that  where  anj  member  of  tbtt 
grmod  jury  it  awmre  of  a  crime  having  been  committed  within  the  county  he 
is  botmd  to  give  that  information  to  his  fellows.  And  although  under  the  Coo- 
alitation,  no  process  can  issue  to  apprehend  a  citizen  except  the  same  is  founded 
oo  oath  or  affirmation :  yet  when  a  presentment  is  made  on  the  personal  informa- 
tkm  of  a  grand  juror,  it  is  on  his  own  oath,  taken  before  he  enters  on  the  duties 
of  hie  office  to  amke  communication  of  what  he  knows;  and  it  is  on  this  the  court 
direct  process  to  issue  to  apprehend  the  accused. 

Bat  see  the  opinion  of  JTiiig,  PreMeni^  in  the  same  court,  as  given  in  Wharton'e 
Am.  Crim.  Law,  115.  where  the  court  refused  their  process  to  assist  in  the  inves* 
tigaiion  of  a  charge  made  by  an  individual  member  of  the  grand  jury.  It  is  said, 
*•  the  right  of  every  member  of  a  body  like  the  grand  jury,  to  charge  what  crime 
be  pleawee,  on  whom  he  pleases  in  the  secret  conclave  of  the  grand  jury  room, 
might  produce  the  worst  results;*'  and  in  that  case, although  it  was  said,  **  that 
the  charge  preferred  by  the  grand  juror,  alluded  to  in  the  communication  wai 
dear  and  distinct  ;'*  yet  the  court  refused  their  process  for  its  investigation  be- 
canae  the  offence  alleged  was  one  **  over  which  every  committing  magistrate  of 
the  ci^  and  county  of  Philadelphia  had  jurisdiction ;  any  one  of  that  numerooe 
body  might  issue  his  warrant  of  arrest  against  the  accused,  his  subpcena  for  tho 
persons  and  papers  named  and  compel 'their  appearance  and  production;  and  if 
sufficient  probable  cause  is  shown,  that  the  accused  have  been  guilty  of  the  crimes 
charged  against  them  he  may  bail  or  commit  them  to  answer  to  this  court*** 
■*  The  difierences  to  the  accused,**  continues  the  learned  judge,  **  between  this 
prooedore  and  that  proposed,  are,  that  before  a  primary  magistrate  the  defendants 
liave  a  responsible  accuser,  to  whom  they  may  look,  if  their  personal  and  official 
characters  have  been  wantonly  and  maliciously  and  fidsely  assailed.  They  have 
the  oppofftonty  of  hearing  the  witnesses  face  to  ^ce.  I'hey  may  be  assisted  by 
eooBsel  in  cross-examining  those  witnesses  and  sifting  from  them  the  whole  truth. 
And  not  the  least,  they  by  this  means  know  what  crime  is  precisely  charged 
against  them;  and  when,  where  and  how  it  is  said  to  have  been  perpetrated: 
rights  wfaieh  we  admit  and  ieel  the  value  of  and  of  which  we  would  most  relue- 
tsAtly  depriTe  them,  even  if  we  had  the  legal  authority  to  do  sa**  Whether  the  oour| 
meant  to  say  in  thu  ease  as  was  said  in  the  Carolina  case.  State  v.  Cain,  1  Hawk$ 
35S,  that  the  accusing  and  judicial  function  are  incompatible,  and  that  where  the 
grand  juror  wudies  to  become  an  accuser  he  must  take  the  new  oath  of  the  wiU 
ness  and  cease  to  be  a  judge,  does  not  distinctly  appear.  It  was  said  thai  the 
grand  jury  have  no  power  **  to  receive  individual  accusations  from  any  source  not 
pieferred  before  them  by  the  responsible  public  authorities,  and  not  resting  in  their 
own  cognizance  sufficient  to  authorize  a  presentment**  On  the  other  hand  a 
widely  different  construction  of  the  powers  of  grand  juries  seems  to  have  been 
adopted  in  Wmrd  t.  Tk§  SiaU,  3  Jfissottri  Repi,  120;  it  was  there  held  that  to 
siMT  that  grand  jurors  **  are  not  to  be  trusted  with  the  power  to  send  for  witnesses, 
CiU  some  malignant  prosecutor  or  some  injured  person  shall  cause  an  indictment 
to  be  sent  up  to  them,  would  strip  them  of  their  greatest  utility  and  convert  them 
into  a  mere  engine  to  be  acted  upon  by  circuit  attorneys  or  those  who  might 
cboose  to  use  them.** 

In  the  Astf  t.  Cmim,  1  Hawk*  JUpa.  359,  it  was  held  that  the  grand  jury  oan- 
not  find  on  the  testimony  of  one  of  their  own  body  it  would  be  finding  without  an 
oath:  the  grand  jnrj  may  make  presentmente  on  the  knowledge  of  their  own 
nembers  or  one  of  them,  and  upon  such  a  presentment  the  attorney  general  may 
fiamo  a  bill  of  indictment  and  send  it  to  them,  but  they  can*t  find  it  except  the 
grand  jnror  becomes  an  accuser,  is  sworn  in  court  and  gives  again  his  statement 
oo  oath  to  the  grand  jury.    And  see  Slate  v.  RoberU,  2  N.  Car.  Repa.  542,  to 
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sand  occisi  tr  occidentis^  and  a  bill  of  mnrder  be  presented 
to  them,  regularly  they  ought  to  find  the  bill  for  niardery 
and  not  for  manslaughter,  or  se  de/endendo,  because  otherwise 
offenses  may  be  smothered  without  due  trial;  and  when  the 
party  comes  upon  his  trial,  the  whole  fact  will  be  examined 
Defore  the  court  and  the  petty  jury,  and  in  many  cases  it  is  a 
great  disadvantage  to  the  party  accused.(*)  For  if  a  man  kills 
J3.  in  his  own  defense,  or  per  infortuniumy  or  possibly  in  exe- 
cuting the  process  of  law  upon  an  assault  made  upon  him,  or 
in  his  own  defense  upon  the  highway,  or  in  defense  of  his 
house  against  those  that  come  to  rob  him  (in  which  three  last 
cases  it  is  neither  felony  nor  forfeiture,  but  upon  not  guilty 
pleaded  he  ought  to  be  acquitted,)  yet  if  the  grand  inquest  find 
a!h  ignoramua  upon  the  bill,  or  find  the  special  matter,  whereby 
the  prisoner  is  dismissed  and  discharged,  he  may  nevertheless 
be  indicted  for  murder  seven  years  after. 

But  if  the  grand  jury  had  found  the  bill  for  murder  (yea  or 
for  manslaughter,)  and  the  party  pleading  not  guilty,  the  spe^ 
cial  matter  is  given  in  evidence,  and  the  petty  jury  find  the 
special  matter;  (or  in  the  three  last  cases  find  him  not  guihy, 
as  they  may)  this  acquittal  upon  this  finding  will  be  a  good 
plea  of  auir^oiis  acquit,  and  he  shall  never  be  arraigned  for 
It  again. 

If  a  bill  be  against  ^.  for  murder,  and  the  grand  inquest 
upon  the  evidence  before  them,  or  their  own  knowledge  be 
satisfied  that  it  was  but  per  in/oriunium,  or  ae  defendendo^ 
and  accordingly  return  the  bill  specially,  the  court  may  remand 
them  to  consider  better  of  it,  or  may  hear  the  evidence  at  the 
bar,  and  accordingly  direct  the  grand  inquest;  but  I  have 
known  a  judge  blamed  for  setting  a  fine  upon  the  grand  in- 
auest  for  such  a  return^  because  in  truth  it  comes  not  up  to 
&lony. 

But  if  a  bill  goes  out  against  B.  for  murder,  and  it  doth  eon- 
stare  depersond  occidentis,  may  the  grand  inquest  find  the  bill 

(*)  Notwithstanding  this,  tcoording  to  lord  Coki,  9  Co,  119.  a.  indictmeiitti 
which  concern  the  life  of  a  man,  ought  to  be  firamed  aa  near  the  truth  as  may  be. 


§mmt  point    By  the  North  Carolina  act  of  1797.  ek,  9.  weeL  3,  a  pereon 

be  arretted  upon  presentment  of  a  grand  iury,  but  not  until  after  Indictment 

Ibund.    See  U,  S,  ▼.  Mundel,  6  CaW$  Rep$.  947. 

In  King  ▼.  The  StaU,  5  Howard  (Miet .)  Repo.  730,  Turner,  J.  laje,  •^  we  eee 
no  reason  why  the  person  appointed  by  the  court  as  the  foreman  of  the  grand 
jury,  may  not  be  a  prosecutor  as  well  ts  any  other  one  of  the  grand  jury.  Unleee 
expressly  disqualified  by  law  he  is  as  competent  to  prosecute  as  any  other  persoo. 
Any  one  member  of  a  grand  jury  may  be  a  prosecutor  or  an  informer.  It  is  their 
peculiar  province  to  inform  against  and  to  present  all  offendere  against  the  orimi* 
aallawsoftheSUte.** 
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for  iiianslaughten  and  ignoramtts  for  the  murder?  and  is  the 
court  bound  to  weeive  such  a  reium.[2] 

la  this  case,  of  all  hands  it  is  agreed,(A)  that  the 
grand  jury  is  to  blarney  because  they  take  upon  them  [  159  J 
to  anticipate  the  evidence  that  is  to  be  given  to  the 
petit  jury,  and  so  determine  matter  of  law,  which  belongs  to 
the  court  to  determine,  and  by  this  means  many  murders  may 
escape  under  the  disguise  of  manslaughter,  and  so  escape  with 
their  clergy. 

Some  thHNrefore  hare  made  it  a  practice  to  set  a  fine  upon  the 
grand  jury  in  this  case,  and  it  hath  proceeded  so  far,  as  to  fine 
petit  juries  also  in  such  like  cases ;  whereof  hereafter. 

That  which  I  think  herein,  and  in  other  concealments  of 
grand  inquests,  is  as  follows,  viz. 

1.  That  tiie  court  may  receive  such  a  return  from  the  grand 
inquest,  and  it  is  a  matter  of  discretion,  especially,  if  upon  in- 
quiry from  the  indtctors  or  witnesses,  or  upon  view  of  their  ex- 
aminations it  doth  plainly  appear,  that  the  crime  amounts  to 
BO  more. 

2.  That  barely  upon  such  a  return  no  fine  can  be  set  upon 
the  grand  inquest,  unless  the  evidence  to  the  grand  inquest  be 
given  at  the  bar  in  the  presence  of  the  court;  for  otherwise 
Uie  court  cannot  understand,  whether  the  grand  inquest  doth 
well  or  ill  in  such  case. 

3.  That  if  the  evidence  to  the  grand  inquest  be  given  at  the 
bar  upon  an  indictment  in  the  king's  bench,  and  the  grand 
inquest  will  not  find  a  bill  according  to  the  direction  of  that 
court;  as  for  instance,  will  find  a  man  guilty  only  se  d^en* 
dendoj  or  of  manslaughter,  when  it  is  murder,  that  court  may 
a^t  a  fine  upon  the  grand  inquest,  and  so  it  bath  been  prac* 

(A)  This  is  far  from  being  agreed  of  all  hands,  for  such  an  anticipation  of  tbs 
evidence  by  the  grand  jury  is  what  they  cannot  avoid,  they  being  bound  b?  their 
oath  as  mocfa  as  the  petit  jury,  to  pretfnl  <Ae  whde  truik^  and  nothing  but  the 
inak  ;  aor  do  they  in  this  case  so  properly  determine  matter  of  law  as  matter  of 
iacC ;  Ibr  whether  murder  or  not  depends  upon  a  preconceived  malice,  which  (tho 
it  is  to  be  presumed,  where  no  provocation  appears,)  is  matter  of  fact,  and  proper 
Ibr  the  eoosideration  of  a  jury ;  and  tho  judges  have  sometimes  fioed  jurors  for 
not  finding  snob  bills  for  murder,  yet  such  proceedings  have  been  generally  cen- 
sored,  as  in  the  case  of  Sir  A  W%fndham^  and  others,  P.  19.  Car.  3.  who  were 
fined  hj  KteUng,  C.  J.  for  not  finding  a  bill  of  murder,  albeit  they  were  satisfied 
ihe  man  died  by  the  hand  of  the  party  indicted ;  but  upon  complaint  in  parlia- 
,  tlw  chief  justice  was  fain  to  submit    3.  Keb.  180. 


p]  It  seems  to  be  generally  agreed  that  the  grand  jury  must  either  find  billm 
wen  or  igiwramut  for  the  whole ;  and  that  if  they  take  upon  them  to  find  spe- 
cially, or  conditionally,  or  to  be  true  for  part  only,  and  not  for  the  rest,  the  whole 
ie  void  and  the  Ptfty  cannot  be  tried  upon  it,  but  ought  tp  be  indicted  anew* 
2  UnokimB,  210. 


159         HISTORIA  PLACITORUM  CORONJE. 

tised;  for  it  is  the  highest  court  in  England  of  oxdinsry  jfoaticBf 
especially  in  criminal  causes. 

4.  That  if  the  justices  of  oyer  and  terminer y  or 
[  160  ]  gaol-delivery  having  heard  the  evidence  at  the  bar, 
the  grand  inquest  will  not  find  according  to  their 
directions,  the  justices  may  bind  them  over  by  recognizance 
into  the  king's  bench^  and  upon  an  information  against  them 
they  may  be  fined. 

5.  That  in  such  a  case  justices  of  peace,  oj/er  and  terminer^ 
or  gaol-delivery  may,  according  to  the  statute  of  3  H.  7.  cap.  1. 
impanel  another  inquest  to  inquire  of  their  concealments,  and 
thereupon  set  fines  upon  them. 

6.  But  in  my  opinion  fines  set  upon  grand  inquests  by  jus- 
tices of  the  peace,  oyer  and  ierminer^  or  gaol-delivery  for  con- 
cealments or  non-presentments  in  any  other  manner,  are  not 
warrantable  by  law;  and  tho  the  late  practice  hath  been  for 
such  justices  to  set  fines  arbitrarily,  yea  not  only  upon  grand 
inquests,  but  also  upon  the  petit  jury  m  criminal  causes,  if  they 
find  not  according  to  their  directions,  it  weighs  not  much  with 
me  for  these  reasons;  1.  Because  I  have  seen  arbitrary  practice 
still  go  from  one  thing  to  another,  the  fines  set  upon  grand 
inquests  began,  then  they  set  fines  upon  the  petit  juries  for  not 
finding  according  to  the  directions  of  the  court;  then  after- 
wards the  judges  of  nisi  prius  proceeded  to  fine  jurors  in 
civil  causes,  if  they  gave  not  a  verdict  according  to  direction 
even  in  points  of  fact;  this  was  done  by  a  judge  of  as8ize,(c) 
in  Oa^fordshirey  and  the  fine  estreated;  but  I,  by  the  advice  of 
most  of  the  judges  of  England j  staid  process  upon  that  fine; 
the  like  was  done  by  the  same  judge  in  a  case  of  burglary,  the 
fine  was  estreated  into  the  Exchequer;  but  by  like  advice  I 
stayed  process;  and  in  the  case  of  TVagstaffy{d)  and  other 
jurors  fined  at  the  Old-Baiteyj  for  giving  a  verdict  contrary  to 
direction,  by  the  advice  of  all  the  judges  of  England  (only 
one  dissenting,)  it  was  ruled  to  be  against  law;  but  of  this 
hereafter.(e)  2.  My  second  reason  is,  because  the  statute  of 
3  H.  7.  cap.  1.  prescribes  a  way  for  their  fining,  which  would 
not  have  been,  if  they  had  been  arbitrarily  subject  to  a  fine 

before.  3.  It  is  of  very  ill  consequence,  for  the  privi- 
[161  ]  lege  of  an  Englishman  is,  that  his  life  shall  not  be 

drawn  in  danger  without  due  presentment  or  indict- 
ment, and  this  would  be  but  a  slender  screen  or  safe-guard,  if 
every  justice  of  peace,  or  commissioner  of  oyer  and  terminer^ 
or  gaol-delivery,  may  make  the  grand  jury  present  what  he 

(e)  Jutioe  Hyde  at  Oxford.  Vaugh.  145. 

(<i)  V^ugh.  153.  (0  Cof.  49. 
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pleases,  6t  otherwise  fine  them;  and  there  is  no  parity  of 
reason  or  example  between  inferior  judges  and  the  court  of 
king's  benchy  which  is  the  supreme  ordinary  court  of  justice 
in  such  cases}  and  thus  far  concerning  fining  of  grand  in- 
quests. (/) 

They  are  sworn  to  keep  the  king's  counsel  undiscoyered9[3] 

(/)  The  court  of  king*!  bench,  it  it  true,  may  much  more  safely  be  tnwted, 
than  other  inferior  conrte,  bat  yet  oar  author's  argaments  do  safficienUy  evince, 
that  no  court  wlMterer  ought  to  have  such  a  power  of  making  juries  nnd  what 
they  please,  nor  has  the  law  Tested  sach  a  power  in  any  court ;  for  as  to  matter 
of  fiict,  the  jury  are  the  sole  judges,  and  herein  are  to  be  ffuided  entirely  by 
their  own  judgments  and  consciences;  indeed  in  matters  of  law,  the  court  is 
the  proper  judge,  and  the  jury  are  not  to  find  contrary  to  tlieir  direction;  but 
efen  here  they  are  not  bound  to  follow  the  direction  of  tlie  court,  but  if  they 
cannot  assent  thereto,  ou|fht  to  find  the  fact  specially;  indeed  where  the  fact  ie 
agreed,  if  they  will  obstmately  find  matter  of  law  contrary  to  the  direction  of 
this  court,  thm  may  be  some  reason  why  they  should  be  fined,  See  Hood*$  case, 
Eelfmg  50.  bat  barely  finding  matter  of  fiict  against  the  direction  of  the  court, 
is  no  sufficient  cause  to  fine  a  jury,  BusheVM  case,  Vaugh,  153.  and  this  distino- 
ticA  is  founded  on  the  antient  maxim  of  the  common  law;  ad  quattionem  juria 
nsn  re9pamdetUjurta9re$t  9€djudiee$  ;  ad  qu^Bstionem  faeti  wm  rewpondent  judi€t9, 
Md  jmnUru.  Ca  Lit  §  S6&  ^  libro$  ibi. 


[3]  The  form  of  the  grand  juror's  oath  is  given  in  Shaftesbury's  case,  Nov.  1 681* 
8  Hmrg.  SiaU  IHaU  417.  **  You  shall  diligenUy  enquire  and  true  presentments 
make  of  all  such  matters,  articles  and  things  as  shall  be  given  you  in  charge,  as 
of  all  other  matters  and  things  as  shall  come  to  your  own  knowledge  toochinff 
this  present  service;  the  king's  counsel,  your  fellows  and  your  own  you  shafi 
keep  secret;  you  shall  present  no  person  for  hatred  or  malice,  neither  shall  you 
leave  any  one  unpresented  fiir  fear,  &vor  or  affection,  for  lucre  or  gain  or  any 
hopee  thereof;  but  in  all  things  you  shall  present  the  truth,  the  whole  truth  and 
Bocbing  but  the  truth  to  the  best  of  your  knowledge.    So  help  you  God." 

In  the  JMb  e/*  Oaikt  p.  306,  (quoted  in  a  note  to  8  How.  &.  TriaU  773),  the 
oath  as  formerly  osed  is  given  **  Ye  shall  truly  enquire  and  true  presentment 
make  of  all  such  things  as  you  are  charged  withall  on  the  queene's  behalf,  the 
queeoe's  counoell  your  owne  and  your  fellowes'  you  shall  well  and  truly  keepe ; 
and  in  all  other  things  the  truth  present:  so  help  you  God  and  by  the  contents 
ofthiebooke.'* 

The  Inrm  of  oath  as  given  in  Addison's  (Penna.)  Reports,  App.  37,  is  like  to 
that  first  above  except  that  instead  of  the  clause  requiring  presentment  **  of  such 
things  as  BkmU  eoms  to  their  own  knowledge,"  the  words  used  are,  **  as  of  those 
thing*  which  they  iney  know  of  their  own  knowledge." 

In  Lord  Shafwsburv's  case,  the  king's  counsel  desiring  that  the  evidence 
abould  be  given  oaUie^  to  the  grand  jury,  it  was  held  that  such  was  their  right; 
and  this  although  the  jury  requested  that  it  should  be  given  them  privately.  It 
was  said  the  gnnd  jury  are  officers  and  ministers  of  the  court  and  evidence  was 
ahrajrs  given  to  them  formerly  in  court  And  it  was  unanimously  held  that  the 
daiming  a  hearing  publicly  in  court  was  an  undoubted  right  of  the  crown;  that 
the  provision  of  secrecy,  being  for  the  advantage  of  the  crown,  its  officers  had  a 
right  to  waive  It  and  it  was  every  day  so  done,  and  see  ante  159.  See  Mr.  Chris- 
tian's note  to  4  Biaekt.  Comnu,  303.  16  Car,  1,  before  Foster  J.  Clayt,  84  pt.  14, 
(cited  19  Viner  Ev*  H,  1.)  The  judge  would  not  soffer  a  grand  juryman  to  be 
produced  as  a  witness  to  swear  what  was  given  in  evidence  to  them  because  he 
is  sworn  not  to  reveal  the  secrets  of  his  companions.    The  reporter  makes  a 
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tbe  revealing  or  disclosing  whereof  was  heretofore  taken  for 
felony,  27  Jlas.  63.  but  that  law  is  antiquated,  it  is  now  only 
fineable;  if  there  be  thirteen  or  more  of  the  grand  inquest,  a 


quere;  ^  for  if  tbe  witneis  be  qoestioned  for  a  fiilae  oath  to  the  grand  jnry,  bow 
■hall  it  be  proved  if  some  of  the  jury  be  not  sworn  in  such  case  7** 

A  few  jeara  ago,  lays  Mr.  Christian  in  a  note  to  A  BL  Cmmn»,  19S»  a  gentle* 
nan  of  the  grand  jury  heard  a  witness  swear  in  court  upon  the  trial  of  a  priaoner 
directly  contrary  to  the  evidence  which  he  had  given  before  the  grand  jury.  He 
immediately  commiinicated  the  circumstance  to  the  jodge,  who,  upon  cod. 
■Biting  the  judge  in  the  other  court  was  of  opinion  that  public  justice  required  in 
this  case  that  the  evidence  which  the  witness  had  given  before  the  grand  jury 
■bould  be  disclosed  and  the  witness  was  committed  for  perjury  to  be  tried  upon 
the  testimony -of  the  gentlemen  of  the  grand  jury.  It  was  held  tbe  object  of  this 
concealment  was  only  to  prevent  the  testimony  produced  before  them  nom  being 
counteracted  by  subornation  of  perjury  on  the  part  of  the  persons  against  whoin 
bills  were  found.    This  is  a  privilege  which  may  be  waived  by  the  crdwn. 

In  R,  V.  JlfarsA.6  A.  ^  £.236.  The  court  refused  to  allow  a  grand  juror  to 
■wear  as  to  what  passed  in  the  grand  jury  room  as  to  the  number  that  found  the 
bin. 

'  In  R,  V.  Hughe$  I  Car.  if  K.  519.  A  person  who  had  been  in  the  room,  not^ 
member  of  the  grand  jury,  was  admitted  to  give  evidence  of  what  passed  before 
them. 

*  In  Freeman  t.  Arkd  I  C,  Sf  P,  135.  One  of  the  grand  jurors  was  caHed  and 
proved  who  was  prosecutor  on  a  bill  of  indictment;  it  is  said  in  a  note  **  that  a 
grand  juror  may  be  called  to  prove  any  substantive  (act  within  hu  knowledge  but 
not  any  thing  which  he  liean  as  a  grand  juror  or  which  comes  within  bb  Mth  of 
■ecrccy." 

In  fTaesen's  ease  39  How,  8t.  Triah  107.  Lvrd  EUenb&rmigk  doubled  whether 
a  witness  could  be  asked  as  to  matters  that  passed  in  the  grand  jury  roon,  lie  not 
being  a  grand  juror. 

In  Sykeg  v.  Dunbar  (quoted  in  2  Sdwyn'9  N,  P.  Whmrion^t  edU.  p.  9S0.)  Ltrd 
Kemyon  is  said  to  have  held  that  a  grand  juror  ooold  be  called  to  prove  who  was 
the  prosecutor  upon  an  indictment  because  it  was  a  question  of  fiwt  the  (fiacloasn 
of  which  did  not  infringe  the  grand  jnror*s  oath. 

Mr.  GreenleafF  quoting  from  C.  J.  Weston  in  1  Shapl,  86,  saprs  of  thb  aecrMy, 
*For  the  same  reason  of  public  policy  in  the  furtheranee  of  justice  tbe  prooeediM 
•f  grand  jurors  are  regarded  as  privileged  communications.  It  is  the  policy  of  ths 
kw  that  the  preliminary  enquiry  into  the  guilt  or  innoeence  of  the  party  aoeused, 
should  be  secretly  conducted;  and  in  furtherance  of  this  object  every  grand  juror 
is  sworn  to  secrecy.  One  reason  may  be  to  prevent  the  escape  of  the  party  should 
he  know  that  proceedings  were  in  train  against  htm ;  anotlier  may  be  to  aeeure 
freedom  of  deliberation  and  opinion  among  the  rrand  jurors  which  would  be  im- 
paired, if  the  part  taken  by  each  might  be  made  known  to  the  accused.  The  rule 
mdades  not  only  the  grand  jurors  Uiemselves,  but  their  clerk,  if  they  have  one  and 
the  prosecuting  officer  if  be  is  present  at  their  deliberations;  all  these  being  eqnaBy 
concerned  in  the  administration  of  tbe  same  portion  of  penal  law.  They  are  not 
permitted  to  disclose  who  agreed  to  find  the  bill  of  indictment  or  who  did  not 
agree;  nor  to  detail  the  evidence  on  which  the  accusation  was  fcmnded.  But 
they  may  be  compelled  to  state  whether  a  particular  person  testified  as  a  witness 
before  the  grand  jury;  though  it  seems  thev  cannot  be  asked  if  hb  lestiuKMiy 
then  agreed  with  what  he  testified  upon  the  trial  of  the  indictment  Grand 
jurors  may  also  be  asked  whether  twelve  of  their  number  actually  concurred  in 
the  finding  of  a  bill,  the  certificate  of  a  foreman  not  being  conclusive  evidenee  of 
that  fact**    1  Greenleaff  on  Evidence  287  §  252,  and  see  mr  cases  cited. 

*  In  Iioio*s  caie  4  OreenL  Rept,  439,  H  was  held  that  a  grand  juror  may  lie  ctDed 
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presentment  by  less  than  twelve  ought  not  to  be  ;[4]  but  if 
there  be  twelve  assenting,  tho  some  of  the  rest  of  their  number 
dissent,  it  is  a  good  presentment;  for  if  twelve  agree,  it  is  not 
necessary  for  the  rest  to  agree.    Lamb.  Justice  400. 

But  in  case  of  a  trial  by  the  petit  jury,  it  can  be  by  no 
more  nor  less  than  twelve,  and  all  assenting  to  the  ver« 
dict,(^)  accordingly  it  was  adjudged,  M.  42  E.  3.  Rot.  16. 
Suff.  Rex.{h)  the  judgment  was  reversed,  because  but  eleven 
indictors. 

But  if  a  presentment  be  delivered  into  a  court  of  ses- 
sionsy  and  received,  no  amercement  lies,  that  it  was  [  162 '] 
Dot  assented  to  by  twelve,  but  otherwise  it  is  in  case 
of  a  presentment  by  a  leet,for  the  party  distrained,  fyc.  may  aver 
that  it  was  not  presented  by  twelve.  45  E.  3.  26.  b.  B.  Lett  7. 

ig)  Sm  Um  ineonTeiiienoiet  hereof,  Pref.  to  Statt  TV.  p.  7. 

Ok)  ThM  ctM  proves  nothing  u  to  the  petit  jury,  it  being  an  indictment  oa 
tiie  eorooer'e  inquest,  u  appears  by  the  record,  which  is  as  follows:  **JoAii  Cabot 
of  Ipnriek^  was  inducted  by  the  coroner's  inquest,  consisting  only  of  elcTen, 
qodd  die  SSabbati  pros*  ante  festum  Sancti  Petri  ad  vincula  anno  regni  regis, 
E.  3.  post  cooquestum  trioesimo  quinto  insoltum  fecit  Johanni  U  Swon  servienU 
Prioris  sancte  Trinitat  Oippewiei  in  snburbio  libertat*  villsB  pnedictiB  in  quodam 
eampo  jiuta  Tromont*  iUfg  and  dictum  Johannem  le  Swon  ibidem  cum  quadam 
armH  Tocat*  S^rtk'  precii  quatuor  denar,  verberavit  felon*  de  qu&  quidem  Yerbe- 
raHaoe  dictos  Jokanne*  U  Swon  moriebatur,  sed  languebat  k  dicto  die  Sabbati 
prox*  ante  feitam  SaneU  Petri  ad  Tineula  usque  ad  diem  jo?is  tunc  prox* 
nqocDt,**  the  which  indictment  was  afterwards  in  Miek*  tfrra  anno  43  of  the 
same  reifu  removed  into  the  king*s  bench,  ^  Sl  continuato  mde  processu  Tersus 
pnD&t*  Mkarnnem  usque  k  die  PascbsB  in  xt  dies  anno  regni  regis  nunc  Anglim 
qnadragenmo  isrtio,  ad  quem  diem  coram  domino  rege  apud  l^ttm'  Tenit  pra- 
dietoe  JsAemisf  Cfokat  per  man*,  &,  viso  6l  diligenter  ezaminsto  per  cur*  indicta- 
BMoto  prsdicto,  pro  eo  quod  compert.  est  in  e^em,  quod  fuerunt  nisi  undecim 
joratons  taatdm  in  inquisitione  pnedictA,  ubi  in  qualioet  inquisiUone  de  jure  fore 
ddiereot  xii  jurati,  &  sic  Wdetur  cur*,  quod  indictamentnm  prsdictum  minus 
snflieiene  est  ad  prsfat*  Johannem  Cobai  ulterius  inde  ponere  responsur.'  Ideo 
ideal  Jokanue$  Cibat  ad  pm&ens  eat  inde  sine  die,  salvo  semper  jure  regis,  dee.** 


to  testify  thai  twehre  did  not  concur  in  the  finding.  (The  jurors  had  been  under 
a  miaapprehension  that  a  majority  of  their  number  could  find  a  bill) 

In  Coonecticut  the  prisoner  may  be  present  during  the  examination  of  witnesses 
More  the  grand  jury.  But  the  secresy  of  their  pro^edings  is  held  to  be  perpetual 
and  to  eomprebend  all  others  who  are  present  as  well  as  the  jurors  themselvee. 
Bee  auu  t.  Feasef,  1 6  Conn.  464 

In  McLtOmn  ▼.  Riekardeon^  1  ShepL  82,  it  was  refused  by  the  court  that  the 
atloriiey  general  who  was  present  should  testify  as  to  the  proceedings  of  the  grand 
jory. 

**  The  seeresv  of  the  oath  was  never  intended  to  punish  the  innocent  or  obstruct 
the  course  of  justice;**  per  HneUm  J,  in  Huidekoper  v.  Cotton  3  Watte  57.  See 
AidUmCe  Repa.  App.p.  45. 

In  tba  proceedings  upon  bill  of  attainder  against  Sir  J.  Fen  wick  A.  D.  1696, 
the  hooae  of  eommoos  admitted  evidence  by  grand  jurymen  of  what  witnesses 
were  belbre  them  and  what  they  said.  5  Stole  Jhale  72. 

[4]  Lew*!  cMe,4  OireenL  439. 

VOL.  IL — 14 
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The  indictors  are  presumed  in  law  to  be  indifferent^  nnles9 
the  contrary  appear;  1.  Because  returned  by  the  sheriff.  2.  Be- 
oaase  sworn  by  the  court  to  present,  and  therefore  shall  neTer 
be  charged  by  writ  of  conspiracy  for  any  conspiracy  before  their 
being  sworn,  tho  the  party  be  acquit.  7  H.  4.  31.  A.  19  £L  16. 19. 
ff.  But  21  £.  3. 17.  by  /?.  Th.  it  is  a  good  replication  to  say^be 
procured  himself  to  be  returned  of  the  grand  inquest. 

If  a  bill  of  indictment  be  for  murder,  and  the  grand  jury  re- 
turn it  billa  vera  quoad  manslaughter,  fy  ignoramus  quoad 
murder,  the  usual  course  is  in  the  presence  of  the  grand  jury  to 
strike  out  maliiiose  fy  ex  malitid  sud  pnecogitaid  and  murde* 
ravitj  and  leave  in  so  much  as  makes  the  bill  to  be  but  bare 
manslaughter,  and  so  to  receive  it.[5] 

But  the  safest  way  is  to  deliver  them  a  new  bill  for  man- 
slaughter, and  they  to  indorse  it  generally  billa  vera;  for  the 
words  of  the  indorsement  make  not  the  indictment,  but  only 
evidence  the  assent  or  dissent  of  the  grand  inquest,  it  is  the  bill 
itself  is  the  indictment  when  affirmed.  And  so  in  like  cases, 
where  the  bill  contains  two  offenses,  as  burglary  and  theft,  for- 
cible entry  and  detainer.  H.  4  Jac.  B.  R.  Yelverton  99,  Ford^s 
ease. 

The  grand  jury  are  sworn  ad  inquirendum  pro  cor- 

[  163  ]  pore  comitatHSf  and  therefore  regularly  they  cannot 

enquire  of  a  fact  done  out  of  that  county  for  which 

they  are  sworn,  unless  specially  enabled  by  act  of  parliament, 

but  only  in  some  special  cases.  Mich.  9  Car.  B.  R.  BelPs  case. 

If  a  man  had  been  stricken  in  the  county  of  j3.  and  had  died 
in  the  county  of  B.  the  offender  had  not  been  indictable  of  mur- 
der, 4*^.  in  the  county  of  wf.  because  the  death  was  in  the  county 
of  B.  neither  had  he  been  indictable  in  the  county  of  B.  because 
the  stroke  was  given  in  the  county  of  ^.  but  by  the  statute  of 
2  fy  3  E.  6.  cap.  24.  he  may  be  indicted  in  the  county  where 
the  party  died,  tho  the  stroke  were  in  another  county;  and  also 
the  offender  shall  be  tried  there,  bnt  an  appeal  may  be  brought 
in  either  county.  7  Co.  Rep.  2.  a.  Bulwer*s  case. 

So  i(jj.  had  committed  a  felony  in  the  county  of  D.  and  B. 
had  been  accessary  be/ore  or  after  in  the  county  of  C.  B.  could 
not  have  been  indicted  as  accessary  in  either  cotmty  at  common 
law,  but  by  that  statute  he  is  indictable,  and  shall  be  tried  in 
the  county  where  he  so  became  accessary.  Stamf.  P.  C.  Lib.  L 
cap.  46. 


[5]  2  Hawkins  ch.  25  sect  S ;  1  ChiUj,  C.  L.  332.  Where  Uiere  m  twe  i 
!■  la  indictment  as  one  for  a  riot  another  for  an  aaaault,  the  Mine  bm/  be  cos. 
sidered  as  two  distinct  indictments  and  the  jarj  maj  affirm  the  bill  ■•  to  one  of 
the  counts  and  reject  it  as  to  the  other.  R.  ▼.  FUldk^uM^  1  Cowp.  325.  Set  SUU9 
▼.  Wilbume,  3  Brevard^  396. 
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So  if  a  stroke  were  given  super  ahum  mare,  and  the  party 
came  into  the  body  of  the  county,  and  there  died,  this  is  casus 
imtissusj  and  the  party  is  neither  indictable  by  the  jury  of  the 
county  where  he  died,  nor  before  the  admiral,  by  the  statute  of 
2S  H.  8,  cap.  15.  Co.  P.  C.  cap.  1.  p.  48. 

If  Jl.  robs  B.  in  the  county  of  C.  and  carries  the  goods  into 
the  county  of  D.  A.  cannot  be  indicted  of  robbery  in  the  county 
of  D.  because  the  robbery  was  in  another  county;  but  he  may 
be  indicted  of  larceny  or  theft  in  the  county  of  D.  because  it  is 
theft  wherever  he  carries  the  goods;  the  like  law  in  an  appeal^ 
4  H.7.  5  b.  7.  Co.  Rep.  2  a.  Bulwer^s  case. 

But  by  the  force  of  some  acts  of  parliament,  treasons  and 
felonies  committed  in  one  county  may  be  indicted  and  tried  in 
another  county. 

By  the  statute  of  33  H,  8.  cap.  23.  upon  examination,  as  in 
that  statute  is  provided,  treasons,  misprisions  of  trea- 
sons, and  murders  committed  in  any  place  within  the  [  164  ] 
king's  dominions,  or  without,  may  be  enquired  of,  heard 
and  determined,  in  any  county  where  the  king  by  his  commission 
shall  appoint. 

This  statute,  at  least  as  to  the  trial  of  treasons  and  misprisions* 
is  repealed  by  the  statute  of  1  ^  2  P.  ^  M  cap.  10.  Stan\f.  P. 
C.  Lib.  II.  cap.  26./oL  89,  90.  Co.  P.  C.  cap.  2.  p.  27. 

But  it  seems  ihat  statute  stands  in  force  as  to  indictments  and 
trials  of  murder,  the  circumstances  required  by  that  statute  being 
observed. 

By  the  statute  35  H.  8.  cap.  2.  because  some  doubt  was  con- 
ceived, whether  foreign  treasons  committed  out  of  this  realm 
might  be  enquired  of,  heard  and  determined  within  the  realm, 
it  is  enacted,  that  such  offences  shall  be  enquired  of,  heard  and 
determined  in  the  king's  bench,  or  in  such  counties  where  the 
king  shall  issue  bis  commission  by  the  good  men  of  the  same 
eonnty. 

This  statute  stands  in  force,  not  repealed  by  I  ^2  P.^  M. 
cap.  10.  Co.  P.  C.  cap.  2.  p.  24. 

By  the  statute  27  Eliz.  cap.  2.  treasons  by  priests  or  Jesuits 
eoming  into  England,  and  felony  for  receiving  them;  and 
by  the  statute  1  Jac.  cap.  11.  felony  for  taking  a  second 
husband  or  wife,  the  first  living,  are  inquirable  and  deter- 
minable where  the  offender  is  apprehended;  the  like  for  felony 
in  exportation  of  wools,  by  the  statute  of  14  Car.  2.  cap.  18. 
But  yet  it  was  held  at  common  law,  that  treason  in  ad- 
hering to  the  king's  enemies  beyond  the  sea,  was  inquirable 
and  triable  where  the  offender  had  lands,  vide  Coke  super  ZtV- 
tUion^  Stci.  440.  p.  261.  b.  5  B.  2.  Trial  54.  but  this  is  now 
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settled  by  tbe  statute  of  35  H.  8.  cap.  2.  vidt  Co.  P.  C.  cap.  1. 
p.W. 

\{  A.  by  reason  of  tenure  of  lands  in  tbe  county  of  B.  be 
bound  to  repair  a  bridge  in  the  county  of  C.  if  the  bridge  be 
in  decay,  he  may  be  indicted  in  the  county  of  C.  that  he  is 
bound  ratione  ienuras  of  lands  in  the  county  of  B.  to  repair 
tbe  bridge.   5  H.  7.  3. 3  E.  S.  Jissise  446. 


The  powers  of  the  grand  jury,  as  ruled  by  modem  cases  and  in  thi^  ooantry, 
do  not  seem  to  be  very  accorately  or  certainly  defined,  indeed  the  institotioa 
itself  tested  by  our  constitntional  and  other  fnaranties  of  freedom,  and  which 
whether  they  are  better  or  not  than  those  of  Magna  Charta  may  at  any  rate 
be  said  to  intend  and  porport  the  largest  personal  liberty  and  secority  which 
is  compatible  with  goremment,  is  somewhat  anomalous  in  its  character.  If  it 
be  a  judicial  tribunal,  its  secresy  b  at  Tariance  with  all  experience  and  theory  of 
English  law ;  and  its  power  to  adjudge  upon  the  knowledge  of  its  own  members, 
without  oath  and  without  eridence,  ^  accusator  et  iodex,"  is  at  Tariance  with  all 
modern  English  theory  of  judicial  proceeding.  If  it  be  only  an  iitformimw  and 
Mcuiing  not  a  judicial  tribunal,  its  entire  independence  of  the  court,  whica  it  is 
the  tendency  of  modem  decisions  to  establish,  contradicts  the  theory  of  the  jndi- 
cial  system  of  the  English  law,  and  its  irresponsibility  again  cootraTeaee  as  weU 
that  as  tbe  American  constitutional  and  statutory  guaranties. 

Sir  William  Blackstone,  as  do  most  modern  law  writers,*  lauds  it  as  the  soul 
of  English  liberty ;  Jeremy  Benthamf  condemns  it,  as  deforming  English  judi- 
cial proceedings,  whose  publicity  b  their  honest  boast 

The  antiquity  of  juries  has  been  disputed  by  learned  men  with  much  pertina* 
cioosness.  Some  ha?e  claimed  fi>r  them  a  Saxon  and  probably  a  mueh  earlier 
origin.^  Mr.  Reeves  thinks  there  b  no  great  reason  to  believe  that  the  Saxons 
had  any  juries  of  twelve  men  ;§  that  the  jury  of  the  present  day  b  of  Norman 
origin,  having  been  introduced  into  Normandy  by  the  Scandinavians  under  RoUo 
about  the  year  890,  by  the  Normans  brought  into  England  and  endeaToored  to 
be  substituted  for  the  Saxon  sectatores,  to  which  it  bore  some  distant  resemblanoej 
and  it  may  be  doubted  whether  the  sectalores  ever  acted  as  an  inquest  to  make 
inquiries  of  crimes  and  delinquents  as  juries  did  aAer  the  oonqoesLT  How- 
ever  disputed  in  its  remote  origin  and  ancestry,  the  trial  by  jury  which  has 

Sown  into  the  present  system,  bears  more  immediate  date  m  the  reign  of 
enry  the  Second,  when  it  is  supposed  to  have  been  introduced  more  general^ 
by  statute  into  England  and  to  have  been  an  accompaniameot  of  the  Nomuui 
itinerant  courts  which  were  the  production  of  that  or  ttie  preceding  reign.**  In 
matters  of  property  it  was  called  assisa,  recognitio;  in  other  inatanoea  jorata 
patriiB  or  vicineti,  inqubitio,  juramentom  legaiium  hominum. 

Jurors  and  grand  jurors*  as  at  present  dbtingubhed,  are  conibunded  in  their 
origin;  the  jury  which  accused  is  found  as  earlv  in  the  Englbh  law  as  that 
which  tried  offenders;  the  word  inquest  seems  to  have  been  equally  applied  to 
both.  When  to  proffer  an  accusation,  or  as  it  would  now  be  called  to  become  a 
prosecutor,  was  to  proffer  the  duel  to  the  accused  if  he  chose  it,  the  aecnsing 
inquest  may  have  been  an  essential  medium  for  the  prosecution  of  offimderay 

•  3Hale*s  History  of  the  Com.  Law;  3  WUson's  Works,  361 ;   per  Day.  J. 
31  How.  St  Triab,  565. 
t  Rationale  of  Judicial  Evidence,  vol.  2,  p.  314. 
t  3  Blacks.  Comma,  ch.  23;  Co.  Litt  155  b.;  Prefiioe  to  8  Repe. 
§  History  of  the  English  Law,  voL  1,  p.  22. 
II  Reeves,  vol.  1,  p.  84. 

V  1  Reeves,  22 ;  contra,  3  Blacks.  Comma,  ch.  23. 
••  1  Reeve,  85;  4  BUcka.  Comma.  423. . 
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wbefe  the  pvty  hmtiDg  the  immediate  knowledge  of  the  crime  was  nnwilling  to 
iBCor  so  dangerous  and,  except  where  personal  honour  demanded  it,  so  unculed 
Ibr  a  risk. 

GlanviUe,  who  was  Chief  Justice  in  the  reign  of  Henry  the  Second  and  wrote 
learnedly  and  profoundly  of  part  of  the  laws  of  England,  and  out  of  the  fair 
fields  of  whose  labours  Lord  Coke  acknowledges  himself  to  have  gathered 
much  fruit,*  in  the  psrt  of  his  treatise  **  De  placitis  criminalibns  ad  coronam 
domini  regis  speetantibus,"t  speaks  of  cases  where  **  nuUus  appareat  certus  ac- 
cnsalor,  sed  (ama  solnmmodo  publics  accusat.**  He  gives  no  explanation  of  thif 
"ftma  publica,**  but  it  has  been  fairly  supposed  to  mesn  the  '*  sacramentum 
Isgaliam  bominum**  of  the  statute  of  Northampton;!  and  to  be  the  same  "iama 
patrie**§  of  which  Brscton  gives  a  much  fuller  account  Glanville  describes  the 
crimtoal  trial  to  be  after  accusation  as  follows :  **  delude  autem  per  multas  et 
Tariaa  inqmiaiiume^  et  ioterrogationes  coram  justiciis  faciendas  inquiretur  rei 
Veritas  et  id  ex  verisimilibus  rerum  indiciis  et  conjecturis,  nunc  pro  eo  nunc  coo* 
tra  earn  qui  accusatnr  facientibu8.**||  The  meaning  of  inquisitiones  is  some- 
what explained  by  reference  to  Lib.  9,  §  11,  when  speaking  of  the  offence  of 
pnrpresCure,  he  says,  **  inquirentur  autem  coram  justiciis  regis  ad  tales  in^tsi. 
tmm€9  fiiciendas  in  diversas  regni  partes  transmissis  per  juratam  patria  $Um 


Braoton,  who  is  sopposed  to  haye  finished  his  work  in  the  end  of  the  reign  of 
Hemr  the  Second,  whose  copiousness,  learning  and  profoundness  place  him, 
lays  Mr.  Reeves,  very  high  above  the  other  antient  law  writers  and  entitle  him 
to  the  praise  of  being  the  father  of  English  legal  learning,  gives  the  following 
full  and  satisfactory  account  of  the  inquest  of  his  day : 

•*  When  the  itinerant  justices  meet  at  a  certain  time  and  place,  of  which  there 
is  to  be  not  less  than  fifteen  days*  notice,  they  begin  with  the  pleas  of  the  crown. 
First,  the  king*s  writ  is  read  giving  them  authority.  Then,  if  they  choose,  one 
of  them,  [qnidam  msjor  et  discretior]  makes  a  public  address  upon  the  necessity 
of  peace  and  good  order  and  the  utility  of  this  institution.  Which  done  the  jus- 
tices betake  tbiBmselves  to  a  secret  place,  [in  aliquem  locum  secretum]  and  having 
called  to  them  four,  six  or  more  of  the  principal  persons  of  the  county  [majores, 
qai  ^cantor  busones  comitatus]  they  shall  hold  discourse  with  them  and  explain 
to  them,  how  it  is  provided  by  the  king  and  his  council,  that  all,  as  well  knights 
IS  olbera,  who  have  arrived  at  the  age  of  fifteen  years  should  swear  that  they  will 
not  coooeal  or  assist  criminals  and  offenders,  but  will  point  them  out  to  the  sheriff 
and  bailUft  and  cause  them  to  be  arrested;  that  if  they  hear  of  hue  and  cry  made 
fhey  vrill  immediately  follow  it  with  their  fiimily  and  workmen ;  that  if  any  one 
is  killed  by  misfortune  or  design  hue  and  cry  should  immediately  be  raiscMi  till 
the  oflEender  is  taken;  that  they  will  not  harbour  suspected  persons  but  will  inform 
of  them ;  that  they  will  not  receive  into  their  houses  by  night  any  person  that  is 
not  wen  known,  and  if  they  should  thus  receive  any  one  for  hospitality,  they  will 
not  aDow  him  to  depart  till  broad  day-light  and  with  the  witness  of  three  or  four 
of  their  neighbours.  After  that  there  shall  be  called  together  the  tenants  and 
bailiffii  of  tte  hondreds,  and  they  shall  be  enrolled  in  order  of  their  hundreds  or 
by  wapentakes,  and  the  names  of  the  tenants,  of  whom  each  one  shall  swear  that 
mmi  hn  hondred  he  will  elect  four  knights,  who  shall  at  once  appear  before  the 
justices  to  obey  the  order  of  the  king,  which  knights  shall  be  sworn  to  elect 
twelye  knights  or  free  and  upright  men,  if  knights  cannot  be  found  who  sccuse 
no  naan  [qui  appellant  neminem]  nor  are  themselves  accused  or  suspected  of  crime, 
and  by  whom  the  business  of  the  king  may  the  better  and  more  usefblly  be 
despatched.  And  the  names  of  these  twelve  they  shall  cause  to  be  enrolled  in  a 
•ehedole  and  they  shall  deliver  the  schedule  to  the  justices.  The  twelve  (nights 
when  they  appear,  shall  be  sworn  in  this  form ;  the  first  shall  say,  *  Hear 

•  Prefiioe  to  8  Reps.  t  Lib.  14,  cap.  1. 

t  I  Reeyes,  195;  see  too  Mr.  Beames*  Note  to  hb  edition  of  Glanville,  where 
this  opinion  is  corroborated  and  well  enforced. 
i  2  Reeyes,  31.  Q  Lib.  14,  cap.  1. 
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this,  O  je  judg^  that  I  will  speak  the  truth  of  that  eonbernu)|r  whieh  joa 
shall  inqaire  (^  me  on  behalf  of  the  king  and  will  faithfullj  do  that  which 
YOU  coranoand  me  on  his  behalf,  nor  for  anj  one  will  1  omit  to  do  so,  bat 
I  will  do  it  to  the  best  of  my  power,  so  may  God  help  me  and  these  his 
holy  gospels.*  And  after  him  each  one  of  the  others  separately  and  for  him- 
self ^11  swear  *the  oath  which  A.,  the  first  jnror,  has  sworn,  I  will  upon  my 
part  keep,  so  may  God  help  me  and  these  his  holy  gospels.**  After  this  the  hea<k 
of  those  things  shall  be  read  to  them  in  order,  concerning  which  they  shall  answer 
to  the  jodgw.  And  let  it  be  told  them  that  upon  each  head  they  are  to  answer 
separately  and  sufficiently  in  their  ferdict,  which  they  are  to  have  ready  at  a 
certain  day :  and  let  it  he  told  them  secretly,  so  that  if  there  be  any  one  in  their 
hundred  or  wapentake,  who  is  suspected  of  any  crime,  they  may  imnaediately 
arrest  him  if  they  can,  hot  if  not,  then  let  them  secretly  deliYer  the  names  of 
such  to  the  judges,  and  of  all  those  who  are  suspected,  in  a  certain  schedule ;  and 
k  shall  be  commanded  to  the  sheriff  that  he  immediately  take  them  and  hring 
them  before  the  judges,  that  justice  may  be  done  concerning  them.  The  heads 
of  charge  to  the  twelve  jurors  should  be  varied  according  to  time  and  jrface. 
Bracton  then  gives  the  heads  of  charges  to  the  jurors;  including  every  sort  of 
criminal  offence,  offences  against  statules,  the  revenue,  or  aflfecting  injur ioualy 
the  administration  of  the  government*** 

In  chapter  22d  **  De  indictatis  per  ftimam  patrie  ex  suspitJone,**  Bracton  treats 
of  the  trial  of  those  who  have  been  thus  accused.  But  before  the  accused  is  put 
upon  his  trial  he  gives  the  duty  of  the  judge,  which  we  quote  for  the  purpose  of 
•bowing  the  entire  eubjection  of  this  irresponsible  inquest  to  the  supervision  and 
control  of  the  judge.  **  Justiciarius  igitur  si  discretus  sit,  cum  propter  famam  et 
suspitionem  per  patriam  debeat  Veritas  inquiri,  si  indictatus  de  crimine  ei  impovito 
culpabilis  sit  vel  non,  imprimis  debet  inquirers  si  forte  dubitaverit  et  jnrata  sos- 
pecta  fuerit,  a  quo  vel  a  quibus  illi  duodecim  dedioerunt  ea  quas  in  veredicto  soo 
proferunt  de  indictato ;  ei  audita  super  hoe  eoruro  respoosione  de  facili  perpeudere 
poterit,  si  d<Jus  sobfuerit  vel  iniquitas.  Dioet  forte  aliquis  vel  major  pars  jurato- 
nim  quod  ea  qu»  ipsi  pn^runt  in  veredicto  suo  dedicerunt  ab  uno  ex  oonjvra- 
toribus  suis  et  qui  interrogatus  forte  dioet  quod  Ilia  didicit  ah  illo  tali  eC  sic  do- 
•eendere  poterit  interrogatio  et  responsio  de  persona  in  perMnam  usque  ad  aliquam 
▼ilem  et  abjectam  personam  et  talem  eui  non  erit  iSdee  aliquatenus  adhibenda.  Et 
ita  inquirat  justiciarius  in  hujusmodi  quod  gloria  sua  et  landis  sue  titulos  c«nu« 
Ictur ;  et  mature  dicetor  Jesus  crocingitnr  et  Barabas  liberatur ;  per  ku^uMnndi 
mrim  inpiiHtume$  $i  dUigenier  et  emUe  non  factmfnerhU  muUm  tnuemri  pettrutU 
imeonvenientim,^ 

After  the  ezerotse  over  the  inquiring  inquest  of  this  power  of  porgatioa  by  the 
bench  in  cases  where  it  may  seem  cafied  for,  the  iur^  who  are  to  ti^^  arc  cwom, 
**  Hoe  auditis  juttieiarii  quoid  vcritatem  dioetaus  de  iis  qu0  a  nobis  fcquiictos  ex 
parte  domini  regis,  et  pro  nihilo  omittemus  quin  veritatem  diccmus,  sic  noc  Deoi 
adjuvet,'*  dtc  Mr.  Reevest  considers  this  second  the  same  jury  put  to  rccooskief 
their  verdict,  sworn  again  in  different  form  of  oath  and  who  arc  under  the  4ii«e- 
tion  of  the  justices  and  upon  review  of  the  matter  to  give  their  verdict  finally. 
The  array  of  jurors  summoned  was  but  one  for  inquests  to  accuse  as  well  as  tc 
try;  whether  this  leoond  jury  was  composed  in  Bnicton*s  time  of  the  very  sums 
jurors  who  found  the  accusation  seems  however  doubtfbLt 

Britton,  who  is  supposed  to  have  written  under  Henry  the  Third,  and  wfaooc  book 
was  published  under  Ekiward  the  Ftrst,^  in  chap.  3d.  **  De  Eyret*"  afler  giving 
much  the  same  account,  though  not  so  much  at  length,  with  Bracton  of  the 
coming  into  the  county  of  the  Justiciarii  Itinerantes  and  the  summonnig  of  the 
jurors  and  the  inquests  to  discover  oflfonders,  with  which  they  are  charged ;  give4 
an  aecottot  of  the  trial  of  the  persons  so  preeented.    It  woukl  appear  fram  witton 

»  De  Corona,  cap.  1.  f  Vol  9.  p.  33.  t  And  see  9  Rscvcc,  M9. 

^  As  If.  Howard  considers  **dans  la  vue  d*efl[acer  les  impressions  qoe  lee  juris. 
consoUes  dont  la  Fl^ta  n'  6toit  que  Pabbr^viateur  avoient  ecsay^  de  donncr  an 
people  contre  Tautoritd  monarchique.'*    But  see  Seldea*s  note  to  Uengfaam,  oa|^  S. 

11  Chap.  4.  *•  De  fiiuseours  et  de  monoye.** 
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that  fboogli  tbd  amy  whleli  aoeiifed  wu  the  auDe  with  that  whieh  aAmr  tried, 
tiw  jaron  murht  be  diffisreat;  indeed  that  haring  been  an  indictor  wai  a  auffi. 
«ieiil  cauae  of  challenge,  if  the  aocosed  choae  to  avdl  himself  dT  it*  Brittont 
nakea  applicable  to  thb  aeoond  jury  rerr  much  the  same  teati  and  inqniriea  aa 
to  the  meana  of  their  knowledge,  which  Bracton,  aa  before  gi^en,  sajs  it  ia  the 
dntj  of  the  joaticea  to  apply  where  they  sufpcet  or  doubt :  but  Bracton  appliea 
theae  inquirtea  to  the  Brat  jury.  The  charge  of  an  offence  by  a  private  accuaer 
and  the  righta  of  the  aocuaed  in  that  event ;  the  accusation  by  an  inquiring  jury, 
our  preaent  grand  jury;  and  the  trial  by  inquisition  or  inquest;  as  they  are  re. 
ape^irely  detailed  in  the  old  law  books,  are  ao  strikingly  analogous  to  the  accusing 
\  in  the  cannon  law  of  ocevsolioa,  denuneialion  and  tn^iatlton,  that  they 
I  eertainly  to  have  been  derived  from  the  same  source.    The  object  of 


the  demneiaHon  waa,  that  an  ofience  being  thus  made  knowfe  to  the  juclge,  ha 
ahoold  have  the  power  of  making  further  inquiry  concerning  tbe  truth  of  it 

What  vre  now  call  the  grand  jury  would  seem  to  have  originally  consisted,  like 
aB  other  inqoeata  in  the  English  law,  of  twelve  only.  Bracton  apeaks  of  this  aa 
their  nnmber  within  each  hundred  :t  Britton  saya^  ''et  a  chescun  doxeyUM 
anient  lea  ebapitrea  aeveramment  liveres:*'  the  Mirroor  aays  of  the  duty  of  the 
eoroner  which  waa  to  hold  moat  or  many  of  the  pleas  of  tbe  crown  **  lea  jurora 
aoient  severaa  per  doiiatetiw,  ai  que  nul  douaaein  ne  parle  a  autre,  eins  respoigne 
cheacnn  jurey  per  soi."||  Spelman,  at  a  later  day,  aays  **  Jurata  delatoria  excedat 
duodenum  ^volia  judiei  plaeuerit ;  non  autem  deficiat**T 

Whatever  nuy  be  the  magic**  of  the  number  twelve  aa  legal  antiquarians  have 
cndearoared  to  trace  it,  its  unanimity,  which  u  peculiar  to  the  English  jury, 
aeema  alwaya  to  have  been  required  in  criminal  cases  ;h  although  not  ao  certainly 
settled  in  questions  of  property  till  tbe  reign  of  Ekiward  IILtt  **  The  unanimity 
of  twelve  Bien,aaya  Mr.  Christian,^  so  repugnant  to  all  experience  of  human  oon- 
doct,  paaaiona  and  understandinga,  oould  hardly  in  any  age  have  been  introduced 
into  practice  by  a  deliberate  act  of  the  legislature.**  The  ancient  doctrine  of 
ailbieiaBMDt  may  have  accommodated  in  practice  this  theoretical  difficulty  in  the 
jury  to  try ;  and  the  want  of  this  doctrine  in  the  practical  operation  of  the  jury  to 
inquire,  aa  we  do  not  find  it  applied  to  them,  may  have  cauaed  the  subsequent 
increase  of  their  numbera  pteiU  judiei  plaeuerit;  twelve  being  still  required  for 
a  finding  in  acoofdaaoa  with  **  immemorial  antiquity.** 

Tbe  two  joriea  are  distin|ruiahed  by  Spelmanjlll  as  jurata  delatoria  and  jurutm 
judieiaria,  **  Jurata  delatoria  ea  est  que  delinquentes  rimatur,  eorum  que  nomina 
ana  com  deUctis  ad  judicium  defert,  ut  in  ezamen  vocati.  juris  subeant  senten- 
tiaoi,  BiTe  ad  ooodempnationem  sive  ad  deliberationem  :**  **dicitur  hcec  et  in- 
qviaitio.**  **  Jurata  jodiciaria  ea  eat  que  de  summa  litis,  quoad  factum,  discemit 
prioaqoam  judex  de  jure  pnmnnciat'*  Of  the  jurata  delatoria,  he  says,  there  are 
twcb — ^Magna  Inquiaitio^  the  grand  jury  or  g'eat  inquest  and  Minor  Inqoisitb ; 
the  one  aommoned  for  the  county,  the  oUier  &r  the  hundrecL  The  **  jurata  judi- 
ciaria,**  be  alao  dividea  into  civil  and  criminal ;  the  latter  called  also  **  the  jury  of 
HA  and  death.** 

Tbe  name  grand  jury  waa  used  in  its  origin  not  as  now  to  distinguish  the  jury 
which  accuaed  from  thiil  which  tried ;  but  to  distinguish  the  jury  summoned  from 
the  whole  county  firom  that  summoned  from  the  hundred  only.  The  following 
aeoosnt  is  given  by  Mr.  Reeves  of  the  change  from  this  inquest  for  the  hundred 
to  tbe  inquest  for  the  county,  the  present  grand  jury.  **  In  the  time  of  Bracton 
tbe  praaantment  of  ofibneea  was  by  a  jury  of  twelve  returned  for  every  hundred 
in  tlie  ooonty.  But  that  practice  had  now  received  some  small  alteration,  for 
towards  the  eloae  of  the  reign  of  Edward  tbe  Third,  we  find  at  a  commission  of 

*  Aad  aaa  atat  S5  Edw.  3.  chap.  3.  which  afterwards  ao  enacted, 
t  Chap.  4.  1116,  a.  ^  Chap.  2. 

I  Chap.  1.  aaet  19.  T  Glosa.  ••  Co.  Litt  155,  a. 

ft  9  Reeves,  970.  U  3  Reeves,  105. 

4t  Note  to  3  Blaeka.  Comma.  376.  See  U  Hale*s  Hist  of  tbe  Com.  Law,  p.  150, 
note  F.  IIU  Gloas. 


164*        HISTORIA  PLACITORUM  CORONJEL 

ojer  and  terminer  thmt  betide  the  return  of  an  inqoeat  Ibr  every  Irandred  br  tkl 

bailiff^  the  theriff  lilLewtse  returned  a  panel  of  knights,  whiefa  aa^t  the  book  are 
U  graunde  inquest.  The  inqaeats  for  the  hondreda  still  made  their  preientimnli 
ai  in  Bracton*t  time;  and  if  they  preernted,  they  likewiae  no  doobt  found  indiet- 
ments ;  but  these  were  confined  to  their  different  hundreds.  The  grand  inquest 
probably  was  to  inquire  at  lari^e  for  every  hundred  in  the  county,  and  the  bun- 
dredors  became  jurors  in  inquests  de  bono  et  male  or  ex  officio  when  called  upon; 
and  if  a  commission  of  assiie  and  nisi  prios  were  sitting,  they  filled  the  place  of 
jurors  occasionally  in  assizes  and  juries  in  civil  causes.  When  the  practice 
began  of  returning  a  grand  inquest  to  inquire  for  the  whole  body  of  the  county, 
the  business  of  the  hundred  inquest  must  naturally  decline,  till  at  length  the  whole 
burthen  of  presenting  and  finding  indictments  devolved  upon  the  grand  inquest 
and  the  hundredonr  continued  to  be  summoned  merely  for  trying  issnes.*** 

The  criminal  jitfy  which  tried,  as  well  as  that  which  accined,  were  in  their 
origin  but  witnes8ea,f  summoned  from  the  neighbourhoodt  for  tlieir  sappoeed 
knowledge,  sworn  to  speak  the  truth  and  responsible  under  the  severest  penalties 
for  the  integrity  of  their  verdict.^  If  some  of  the  jury  declared  their  ignorance 
of  the  matter  given  them  in  charge,  such  of  them  were  to  be  withdrawn  and  others 
Bubstituted  in  their  stead  ;|i  and  BritlonT  applies  this  doctrine  of  mffareUanetU  to 
the  jury  who  tried  in  criminal  cases.  The  consent  of  the  prisoner  to  be  tried  hj 
the  jury  thus  affbrced  being  required :  and  if  he  would  not  consent,  be  waa  pot  to 
penance,  **  peine  forte  et  dure,**  till  he  consented.** 

The  change  in  the  nature  of  trisl  by  jury,  radical  and  entire  as  it  appears 
viewing  the  system  now  and  then,  was  of  course  gradual  and  progresaive  in  its 
accomplishment,tt  and  brought  about  by  the  extension  of  the  requirements  of  so^ 
ciety  and  property.  When  written  evidence  came  to  exist,  its  use  in  many  oases 
became  necessary  to  the  ends  of  justice;  one  admission  led  to  another,  till  the  trial 
by  a  jury  of  witnesses,  whose  competency  consisted  in  their  knowing  all  about 
the  case,  has  been  changed  into  the  present  trial  by  jurors,  whose  best  competency 
consists  in  their  knowing  until  sworn  nothing  of  the  case.  In  seventh  Henry  the 
8ixth,lt  full  knowledge  by  a  juror  of  the  thing  in  issue  and  his  having  expressed 
his  opinion  upon  that  knowledge  was  held  no  cause  of  exception  to  him.  It  waa 
not,  says  Mr.  Reeves,  till  the  times  of  Edward  the  Sixth  and  Mary  that  the  merely 
judicial  character  of  jurors  was  entirely  established.^^  Indeed  the  doctrine  of  the 
present  day  of  finding  upon  the  evidence  and  excluding  their  own  undisclosed 

•  3  Reeves,  p.  133. 

t  2  Reeves,  270;  vide  Fortesene  de  laud.  caps.  20  and  21  and  Selden  and 
Waterhouse*s  notes ;  **  Eisdem  enim  modis  amoveri  poterunt  juratorea  a  Sacra- 
mento quibus  et  testes  amoveri  a  testimonio.**  Fleta  lib.  4.  cap.  8;  ■*the  books  of 
Fiefi^  consuetudines  feudorum,  contain,  aays  Mr.  Duponceau  in  his  notes  to  But- 
ler's horie  juridics,  the  best  means  of  becoming  acquainted  with  the  fondal  law 
and  show  clearly  as  lord  Kaims  contends  that  the  trial  by  jury  was  originally  a 
trial  by  twelve  witnesses,  who  deposed  of  fiuits  within  their  own  knowledge.** 
See  Law  Tracts,  p.  85. 

t  See  Stat  28  Edw.  1.  chap.  9 ;  and  34  Edw.  3.  chap.  4. 

4  See  34  Edw.  3.  chap.  7. 

y  Glanv.  lib.  2.  cap.  17;  Bracton,  187*  b.;  Mirrour,  chap.  4.  sect  24;  FleCa  lik 
4.  cap.  9.  sect  9.  T  Cap.  4. 

•«  See  sUt  3  Edw.  1.  chap.  12;  FleU  lib.  4.  cap.  9.  speaking  of  the  aaeiae  aaya 
St  shall  be  tn  the  ehoiee  of  ihe  judges  thus  to  qjforet  or  **compellere  ad  conoordiam,** 
videlicet,  **  quod  vicecomes  ipsos  sine  cibo  et  potu  custodiri  iaciat,  donee  onanimea 
fuerint  et  Concordes.** 

ft  Held  in  37  Henry  6th  that  the  inquest  ought  to  be  full  without  the  wiftnesaea; 
and  if  anv  one  of  the  witnesses  shall  be  returned  upon  the  inqoeat,  he  ahaO  be 
onste,  and  if  the  inquest  and  the  witnessea  can*t  agree,  the  verdict  of  the  inqaeat 
alone  shaU  be  Uken.   Bro.  Abr.  270.  23  As.  PI.  11. 

It  Year  Book,  p.  25.  §4  2  Reeves,  272. 
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■permnal  knowledge  from  all  inflaence  in  the  finding  of  the  jaiy,*  woold  seem  to 
be  of  still  later  establishnient.  Sir  Matthew  Hale  tayst  that  a  jnry  may  find  on 
their  own  iinowledge  of  the  fact  and  differently  from  the  evidence.  The  form  of 
oath  was  then  as  now  to  find  according  to  the  evidence.  It  was  held  by  Lord 
Holt  in  1698  that  in  case  a  jury  ffive  a  verdict  on  their  own  knowledge  thej 
ought  to  tell  the  coart  so;  but  the  mirest  way  would  be  for  such  of  the  jurors  as 
had  knowledge  of  the  matter,  before  they  are  sworn,  to  inform  the  court  of  the 
thing  and  be  sworn  as  witnesses.!  In  Henry  Care*s  **  English  Liberties**  pob- 
ItihMl  in  1719,^  it  is  said,  **  The  grounds  upon  which  grand  juries  are  to  proceed 
in  giving  their  verdicts  are  either  1.  From  their  own  knowledge,  and  so  they  may 
find  an  indictment  against  a  person  though  there  be  never  a  witness  at  all  to  it ; 
nnd  a  petty  jury  may  in  like  manner  find  a  person  guilty  of  a  felony  or  murder 
whereof  he  stands  indicted,  though  no  witnesses  appear  to  prove  it;  and  the  r^ 
•on  thereof  is  because  the  juries  being  always  of  the  vicinage,  the  law  supposet 
they  may  know  the  matter  of  their  own  knowledge ;  and  therefore  in  all  saeh 
cases  when  a  jury  is  charged  with  a  prisoner  and  after  the  indictment  read,  wiU 
Besses  &il  to  appear,  the  court  always  speaks  thus  to  the  jury,  *  Gentlemen, 
here  is  A.  B.  stands  indicted  of  a  crime,  but  here*s  no  witnesses  come  against 
liim,  so  that  unless  on  your  own  knowledge  you  know  him  guilty,  you  must 
•eqnit  him.'  9.  The  other  ground  upon  which  grand  juries  are  to  proceed  is 
the  testimony  of  witnesses.**  Whatever  may  be  Uie  authority  of  this  book,  and 
whatever  may  have  been  even  at  the  date  of  its  publication  the  legal  soundness 
of  the  position  which  it  assumes,i|  it  shows  stronffly,  that  the  finding  upon  their 
own  knowledge,  which  seems  to  have  survived  to  the  grand  jury  though  no  longer 
to  the  petit  jury,  was  until  a  late  day,  the  attribute  of  both  in  common,  and  fyt 
the  same  reason;  and  if  the  grand  jury  is  to  be  considered  ^judicial  tribunal,  no 
reason  can  be  given  why  this  attribute  should  be  continued  to  the  one  jury  more 
than  to  the  other.  While  jurors  as  well  as  grand  jurors  partook  of  the  character 
of  witnesses,  more  than  of  the  jurors  of  the  present  day,  but  little  can  be  expected 
lo  solve  the  question,  how  far  they  may  find  upon  their  own  knowledge ;  still 
some  light  upon  this  subject  appears  long  before  the  jurata  judiciaria  so  com- 
pletely  changed  its  nature  and  even  then  individual  accusation  by  the  members 
does  not  seem  to  have  been  the  object  of  or  permitted  to  the  inquest  BractonT 
gives  as  the  proper  persons  to  be  charged  with  the  capitula,  those  who  accuse  no 
man,  **qui  neminem  appellant.*'  Britton  too  says,**  **  de  nos  mortels  eneroys  de» 
moraonts  en  nostre  terre  nuly  presentement  proprement  ne  poit  estre,  mes  encuse- 
ment  et  appel,  si  come  appara  entre  les  appels.** 

The  tecreMv  of  the  grand  jury  which  mifht  fairly  startle  a  philosophical  in- 
quirertt  into  English  law  considered  as  mjvSieial  tribunal  and  independent  of  the 
control  of  the  court,tt  is  not  at  all  startling  on  the  pages  of  Bracton  where  it  ap^ 
pears  only  as  an  aeeuting  and  informing  tribunal  and  entirely  subject  to  that 
control    Mr.  Cliristian§§  is  quotedlJil  as  giving  the  true  reason  of  this  secresy^  and 

•  See  King  e.  Sutton,  4  M.  &  &  532;  Pennsylvania  v.  Leach,  Addison's  Repi. 
S5a. 

f  3  Hist  of  the  Com.  Law,  149. 

t  The  King  v.  Perkins,  Holt*s  cases  404;  and  see  Busheirs  ease,  Vaughan't 
Reps.  149,  and  cases  cited;  Bennet  v.  Hartford  Hundred,  Styles  333,  Mich,  A.  D. 
1650. 

4  4th  ed.  p.  353. 

I  It  appears  to  have  been  written  in  support  of  the  powers  of  jurors,  both  grand 
and  petit  and  their  independence  of  the  control  of  the  court 

T  Cap.  h  de  corona,  ib.  Fleta,  lib.  1.  cap.  19. 

**  Chap.  3,  De  Chapitus.  ft  See  Jeremy  Bentham  ut  supra. 

n  See  R.  ▼.  Russell  1  C.  &  M.  347;  Low*s  case  4  Greenl.  Reps.  439;  State  ▼. 
Boyd  3  HUI*s  (&  Car.)  Reps.  388;  Irolay  v.  Rogers  3  Halst  Reps.  347;  Comth. 
V.Clark  3  Browne (Penna.)  Reps.  333;  Ridgway*s  case  3  Ashmead  (Penna.)  358; 
Jones  y.  The  Sute  3  Biackf.  Reps.  476;  SUte  y.  Fassett  16  Conn.  Reps.  464. 

M  Note  to  4  BUoks.  Comms.  156.  Oil  1  Chitty*s  Crim.  Uw  317. 
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tor  which  he  qnolM  an  ai^poried  caie,  u  beiiif  **  to  pmrent  the 
daced  befiire  the  grand  jury  horn  beinr  oontnutietad  bj  wihoraatiai  of  poijiiry  oi 

rhombUls  ,---—- 


the  part  of  the  peraoiM  afaintt  whom  bille  are  fimnd.*  Braetoo't  •ooounl  would 
oeem  much  more  reasonable :  **  et  teereU  dieatar  eia,  qood  si  at  aKqoio  in  hm^ 
dredo  vel  wapentakio  soo,  qoi  male  creditns  tit  de  maleficio  aliquo,  Uhm  ekatim 
capiant  si  poaaint,  ti  aotem  noo,  tone  $€eret0  habere  &ciant  jvatitiariia  nonioa 
taliom  et  omniam  illorom  qui  mak  crediti  sant  in  qoadam  ahednk,  el  prwoi- 
pietar  viceeomiti  qnod  illos  etatim  capiat  et  captoa  Tenire  faciat  oormmjnetitiariie 
vt  jnstitiarii  de  iit  faciant  jastitiam.**t  In  tlie  account  contained  in  Fleta  of  the 
coniogr  into  the  oonnty  of  the  Jostitarii  itinerantea,  no  injonctioB  of  aoemj  if 
■poken  of  in  charging  the  inquiring  jury  with  the  capitnia,  hot,  what  perlMpt 
well  explains  it,  it  it  given  at  part  of  the  oath  of  the  **  balliTi  terrientee  el  bedeUi** 
[who  Bracton  layt  are  tworn  to  eleet  the  l^nigiitt  who  are  to  teleet  the  jortnl 
that  ^*areanm  coneelakuni,^*  they  will  keep  tecrel  thing*  proper  to  be  kept  teereti 
That  there  waa  to  be  any  judieuU  —crujf  for  the  protection  of  the  juror  or  indepen- 
dent  of  the  court  it  contradicted  by  the  whole  tenor  of  ita  injunctioa  and  indeed 
in  tormt  by  the  paatage  fit>m  Bracton  before  quoted  at  to  the  topervisory  duty  of  the 
judge.  Scarlet*  t  eaie§  thowt  the  ezerciae  of  that  right  by  the  court  and  its  import- 
ance too.  In  Lord  8haftetbury*t  eate{i  the  grand  jury  who  withed  that  the  evidenoe 
ehould  be  submitted  to  them  privately,  aigued  with  the  court  the  queation  ofsecresy; 
but  it  was  held,  and  apart  from  the  authority  the  reasoning  of  the  case  ia  satisfi»- 
tory,  that  the  grand  jury  are  but  officers  and  ministen  of  the  court,  to  whom  the 
evidence  used  formerly  to  be  submitted  in  court,  that  their  prirato  hearing  of  it  had 
been  substituted  but  for  the  convenieney  of  the  thing,  that  the  secresy  of  the 
inquiry  was  but  for  the  benefit  of  the  crown  and  which  tlie  officer  of  tfaie  crown 
well  might  waive.  It  is  plain  that  with  however  laudable  an  intent  and  however 
much  in  accordance  with  the  sympatliy  of  some  later  law  writera,T  the  grand 
jury  in  this  case  were  disposed  to  act  out  of  their  sphere  and  to  go  beyond  their 
proper  jurisdiction  for  the  protection  of  the  defendant**  That  the  inquiry 
■hook!  be  secret  ^  to  prevent  the  testimony  produced  before  the  grand  jury  from 
being  counteracted  by  subornation  of  perjury  on  the  part  of  the  persosis  against 
whom  bills  are  found*'tt  would,  to  say  the  least,  be  an  extraordinary  reason,  on 
which  to  found  a  judicial  system  or  part  of  a  judicial  system.  That  "^it  ia  a  part 
of  the  policy  of  the  law^'lt  or  that  it  is  ^  lest  a  timid  juror  might  be  ovwawed  by 
the  power  and  connexions  of  the  individual  charged''^  would  certainly  be  to 
make  this  contradict  eveij  other  part  of  the  policy  of  the  common  law,  whoss 
great  and  only  secure  basis  is  responsahilitylil  and  which  offisni  to  no  other  of  iH 

•  See  McLellan  ▼.  Richardson  1  ShepL  Reps^  89;  1  GieenL  on  Er.  (  85S. 

t  De  corona  cap.  1. 

X  See  Fleta  cap.  18  lib.  1  de  coronatoribas. 

k  7  Repa.pt  13  p.  98, and 8  Inst  33.  |38tTriak490. 

T  See  Sir  Jno.  Hawle's  remarks  4  St  Trials  183;  and  ACr.  Chriatian's  noto  ta 
8  BUcka.  Comms.  303. 

**  See  3  St  Trials  p.  423  when  the  foreman  desired  to  see  the  warrant  of  co» 
mitment 

ft  See  Mr.  Christian's  note  to  4  Blacks.  Comma.  136,  and  Crooknr  T.Tke  Scats 
Meig's  Reps.  130. 

X\  See  1  Greenleaf  on  Evidence  ^  353. 

^§  See  per  Weston  C.  J.  McClellan  v.  Richardson  1  Shipley's  Repa.  86. 

nil  The  theory  of  the  English  law  that  there  shall  be  no  power  irresponsible 
and  that  where  there  is  no  responsibility  there  shall  be  no  power  waa  strongly 
shown  in  the  difficulty  between  the  king  and  the  commons  which  led  to,the  petitioa 
of  rights  and  whioh  arose  out  of  the  imprisonment  of  Hampden  and  the  other*  who 
refused  to  pay  the  forced  loan  levied  by  the  king  of  his  own  authori^  without  act 
of  parliament  Upon  habeas  corpus  token  to  have  these  persons  bailed  ■*  their 
commitment  by  order  of  the  king"  waa  returned  to  the  writ,  without  netting  fertk 
further  cause.  And  this,  whether  a  commitment  by  the  king  most  not  show 
a  cause,  was  one  of  the  questions  between  the  king  and  tho  oommooa;  akboogh 
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diieera  m  nmwurthj  a  hwe  to  doty.  That  it  is  *«  at  ti  tit  ilic^ait  male  eredftoi^ 
ilimn  statim  eapiant"*  woakl  Mem  reason  and  enough;  partieiilarly  when  we 
eiosifler  that  witil  faitelj  all  arrest  by  justices  npon  suspicion  without  inqoest  was 
a  Batter  of  mueh  doubt  in  the  Eiiglish  law.f  In  CoDnecticnt  the  prisoner  is 
admitted  to  the  fraad  jury  room  and  to  cross  examine  the  witnesses  produced 
sfaiasi  faiiii«  yel  the  seeresy  of  the  proceeding  which  is  thus  annulled  for  every 
peeper  and  original  purpose,  seems  to  be  still  used  to  mar  justice  by  preventuiif 
the  disclosure  of  &cts  important  to  its  purposes.  See  the  StaU  ▼.  Fattei^  where 
it  is  held  that  a  witness  may  be  indicted  for  perjuring  himself  before  the  grand 
jory,  but  every  possible  means  of  his  conviction  seems  to  be  talien  Away.  Whett 
secreey  came  to  be  a  part  of  the  grand  iuror*8  oath  does  not  appear.  The  more 
stieni  Ibrm  of  oath  as  before  quoted^  ib  not  materially  different  firom  the  pre- 
sent forsB  in  this  respect  Lambard  who  wrote  in  the  beginning  of  the  reign  of 
Jamas  the  First  saya  in  his  advice  to  grand  jurorsR  ■*  finally,  that  they  discover 
not  their  own  douigs,/sf  it  i§  tcsiMUy  «  part  iftknr  eolA,  that  they  shall  keep  the 
king's  counsel  and  their  fellows.** 

Tlie  present  grand  jury  seems  to  have  been  in  its  origin  only  an  aeeiuing  tri- 
bunal to  inform  the  justices  of  the  offenders  and  criminals  within  the  county  where 
they  were  holding  their  court,1'  not  at  all  considered  as  now  a  privilege  and  right 
of  the  subject  and  a  protection  of  his  liberty,**  but  on  the  contrary  a  means  and 
power  of  the  govemmenttt  That  this  was  so  appears  from  the  early  writers  in 
the  English  Taw  before  quoted.  That  it  continued  long  so  is  shown  by  what 
Lambard  ssystt  in  speaking  of  this  jury  of  inquiry  for  the  county,  that  it  **  is 
made  up  with  us,  for  the  most  part,  of  the  ewMtables  only*^  Fortescoe,  whose 
book  is  in  fact  as  well  as  by  title  **  de  laudibut  legum  angliie,**  although  he  treats 
fully  of  the  merit  of  the  trial  by  jury  and  extols  it  extremely,  in  criminal  cases  as 
among'  the  **  jovamina  oh  favorem  vite,**  says  nothing  of  the  judicial  protectica 
of  the  aecusing  inquest  The  presentment  of  the  grand  inquest  was  but  one  of 
the  means  of  accusation,  of  which  there  were  many :  it  would  appear  firom  Brac- 
ton  that  where  there  was  an  individual  accuser  who  laid  his  charge  before  the 
justices  the  grsnd  inquest  took  no  cognizance  of  it ;  but  the  prisoner  was  pot 
opoo  his  tiiSi  and  that  trial  might  be  either  by  duel  at  by  what  we  now  call  a 

the  lawyers  in  the  boose  of  commons  went  further  and  contended  that  there 
eoold  be  no  commitment  at  all  by  order  of  the  king.  In  a  letter  which  the  king 
iddr eased  to  the  lords,  7  St  Trials  198,  while  the  petition  of  rights  was  debating 
between  the  booses,  he  agreed  to  yield  the  point  of  forced  loans  and  never  to 
make  another ;  but  he  would  not  give  up  the  point  of  **  shewing  the  cause  of  his 
commitments**  oo  return  to  habeas  corpus,  because  it  often  happens  that  should 
the  eause  be  shewed  the  service  would  thereby  be  destroyed  and  defeated.  And 
this  is  the  same  reason  that  would  formerly  appear  in  the  law,  for  the  secret 
power  of  prcNseos  for  grand  juries.    But  the  commons  withered  this  flower,  the 


allefvd  prerogative  ofthe  crown.  In  the  debate  in  the  house  of  commons,  4  Car. 
upoa  the  right  of  the  crown  to  imprison  in  any  case.  Sir  E,  Coke  denies  such 
rmht  Aeeswje  the  king  is  irresponsible  and  on  this  ground  contends  that  the  stat. 
wiustm.  I,  whieh  gave  the  right  to  imprison  on  the  ^  prsceptum  domini  regis** 
OMOAt  and  bad  always  been  construed  the  prteceptum  of  his  justices  of  the  King's 
Beach  and  common  pleas  who  are  responsible. 

*  Bracton  ot  sup. 

f  See  4  Inst  176.  9  Hale  108.  2  Hawkins  chap.  13  (  18. 

t  16  Connec  Reps.  464.  i  Book  of  Oaths  p.  206. 

I  Eirenareha  Book  4  chap.  3  p.  402. 

Y  An  indifltment  is  ^an  aoousation  by  the  jorie  of  the  offender  and  an  inform 
mMim  tftkt  eemt,  fhxn  whence  they  receive  their  charge  of  his  offence.  Fulton, 
JgL  h.  and  see  Lambard,  lib.  4.  cap.  3.  p.  401. 

—  See  Hale,  Blackstooe,  Wihran,  Slc  ante. 

ft  Ahhoogh  DO  doubt  a  means  early  found  safer  and  better  for  the  subject  than 
dber  Hrre§fSn9ikU  aceosatioos,  as  see  stat  25.  Edw.  III.  chap.  4. 

n  Eireo.  lib.  4.'  cap.  1.  p.  398. 
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Mlil  jury  ai  Um  optim  of  the  aeeoMd.*  Indeed  mtU  sholiilied  by  elatiite 
59  Gea  III.  an  eppMl  properiy  began  end  after  abandoned  or  otherwiee  prevented 
from  completion  pat  the  aocoaed  upon  his  trial,  ac  an  indictment,  withoni  any 
intervention  of  the  grand  inqoeatf  Lamberd  says  that  theee  jostioee  **  idb  tdfct 
knowledge  by  the  labour  of  jarors  in  inquesta,  may  hate  onderetanding  also  by 
other  men,  and  that  is  to  be  done  either  by  the  presentment  of  pablie  officers  or  by 
the  information  of  private  persons:  in  some  cases  they  may  hear  one  another,  and 
in  such  case,  the  report,  of  one  of  the  justices,  hath  the  force  of  the  presentment 
of  twelve  men,  so  that  he  and  his  fellows  may  proceed  upon  it**| 

•  De  Corona,  151.  a.  cap.  32. 

t  See  the  text  ante;  and  2  Hawkins,  dhap^  25.  §  10.  The  common  law  seemi 
to  have  favoured  this  individual  accusation  over  that  of  the  accnsing  tribunal,  for 
without  it  until  stat  21.  Hen.  VIII.  chap.  11.  there  was  no  restitution  of  the  goods 
iipon  conviction  of  larceny,  except  where  the  individual,  not  the  inquest  accused. 

t  Eiren.  lib.  4.  cap.  6.  p.  107. 


[  165  ]  CHAPTER  XXIII. 

CONCERNING   THE    FORMS   OF  INDICTMENTS   IN   CASES    CAPITAL»  , 
AND  FIRST  TOUCHING  THE  FORM  OF  THE   CAPTION  RETURNED 
UPON   A   CERTIORARI. 

It  will  be  a  business  of  too  much  length,  and  beside  my  inten* 
tion  to  treat  of  all  indictments  in  cases  of  criminal,  but  I  shall 
confine  myself  only  to  those  that  are  capital. 

Touching  the  forms  of  indictments,  there  are  two  things  con* 
siderable:  1.  The  caption  of  the  indictment:  2.  The  indictmeat 
itself. 

The  caption  of  the  indictment  is  no  part  of  the  indictment 
itself,  but  it  is  the  style  or  preamble,  or  return  that  is  made 
from  an  inferior  court  to  a  superior,  from  whence  a  eeriiorari 
issues  to  remove;  or  when  the  whole  record  is  made  up  ia 
form,  for  whereas  the  record  of  the  indictment,  as  it  stands 
upon  the  file  in  the  court,  wherein  it  is  taken,  is  only  thus: 
Juraiores  pro  domino  rege  super  sacramentum  auutn  prm- 
sentanty  when  this  comes  to  be  returned  upon  a  eeriiorari  it  is 
more  full  and  explicite,  viz.  in  this  form : 

NorfT.  jld  generalem  sessionem  pacis  tenC  apud  S.  tn 
comil^  prmdicio  5  die  Octobris  anno  regniy  4^.  25  «^• 
ram  A.  B.  C.  D.  ^  sodis  suisjusiiciariis  domini  regis 
ad  pacem  dicti  domini  regis  in  comii*  prmdieV  con-^ 
servanda  necnon  ad  divers^  /elonias  transgress^  4"  <>'^ 
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mal^acia  in  eodem  comitaV  audiencP  4*  ierminantP 
assignatiSf  per  sacrament^  E.  F.  G.  H.  t^c,  proborum 
4*  kgalium  hominum  comii'  prssdici'  jurat'  4*  oneai' 
ad  inguirend*  pro  dido  domino  rege  4*  pfo  corpore 
comit*  prtedicV  exisiii  prsMeniaium.il'] 

1.  First,  The  name  of  the  county  must  be  in  the 
margin  of  the  record,  or  repeated  in  the  body  of  the  [  166  J 
caption. 

2.  The  court  where  the  presentment  is  made,  must  be  ex- 
pressed, viz.  ad  generalem  "sessionem  pacisj  t^c.  or  ad  gene* 
ralem  goabe  regis  deliberationem^  ^c.\2'\ 

3.  It  must  appear  where  the  session  was  held,  and  that  the 
place  where  it  was  held  is  within  the  extent  of  the  commis- 
sion, and  therefore  if  Dorset  be  in  the  margin,  and  the  caption 
be  ad  generalem  sessionem  pacis  lent'  apud  S.  and  says  not 
in  comiiai'  praedicio^  it  is  nought,  H.  42  Eli.z  B.  R.  Ludlow's 
case,  Crokej  n.  10.  p.  738.  P.  40  Eliz.  B.  R.  Croke^  n.  4. 
p.  606.  ChilcPs  case;  so  if  west-riding  in  comiV  Eborum  be 
in  the  margin,  and  caption  be  apud  S.  in  comilJ  prmdictOfiX 
shall  be  quashed,  because  it  doth  not  say  apud  S.  in  west- 
riding  in  comiiatH  praedici  T.  5  Jac.  B.  R.  and  P.  9  Jac.  B  Rm 
Thorny's  case,  Croke,  n.  6.  p.  276.[3] 

4.  The  justices  names,  H.  42  Eliz.  B,  R.  Ludlow's  case. 
But  it  is  not  necessary  to  name  ail  the  justices  by  name,  but 

the  rest  may  be  supplied  by  the  words  (4*  sociis  suisy  ^c.)  But 
so  many  are  fit  to  be  named  as  aire  enabled  by  their  commis- 
sion to  bold  a  session,  and  the  return  of  the  caption  is  supposed 
to  agree  with  the  title  of  their  sessions.  [4] 

5.  The  title  of  their  authority,  as  jusiic'  adgaolem  domini 
regis  com'  prmdici'  deliberand'. 

And  notSj  that  if  there  be  a  session  by  three  commissions, 
as  of  gaol-delivery,  oyer  and  terminer^  and  the  peace,  if  it  be 
returned  at  a  session  holden  before  them,  and  the  record  be 
made  up,  as  upon  all  three  commissions,  if  they  have  jurisdic- 
tion to  take  the  indictment  but  by  one  of  those,  it  is  good,  tho 
not  enabled  to  take  it  by  the  other.  9  H.  7. 9.  a. 


[1]  Areh.  C.  P.  37,  (by  WeUhy,  1846,)  3  Bum'8  J.  869,  edit  1845;  R.  ▼• 
IVimi^  1  Leack,  425;  4  Went.  PI  41,  105,  132, 150, 174, 222 ;  6  /d.  1,  357, 
373;  Cr.  Ctrc  0^327 ;  2  Hawk.  e.  25, «.  118, 126, 127;  Saik.  605;  2Sir.  865; 
A.T.  ir«f7«,liU.698;  A.Y.HttU,lT.R.SStO. 

[3]  3  Bum's  J.  870;  Dean  ▼.  7%e  State,  Biartin  Sc  Yerger^  127;  StaU  r. 
ZmU,  5  OalMt.  348;  BkClure  t.  The  StaU,  1  Yerger,  208. 

[3]  See  Sttft  ▼.  Cam.  8  Leigk^  721 ;  StaU  t.  Lane,  4  JbredeU,  113. 

[4]  TUSlaUr.8aiiom,lMarfk,I9.C.Rip.Q82. 
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Tent*  coram  ^usticioriis  ad  paetm,  witboot  9&iymg  necnon 
ad  divert^  felonias,  fyc.  audiend'  ^  ierminand^  a^signatis^  is 
not  good  to  remove  an  indictment  because  tbo  that  cbuse  be 
nsaall^  added  to  all  commissions  of  the  peace,  yet  there  are 
not  thereby  justices  of  oyer  and  ierminer,  and  that  clause 
ought  to  be  added  to  their  return,  because  without  that  clause 
they  cannot  proceed  by  indictment.  22  E.  4.  18.  b.  2  R,  3. 
9.  a.  b. 

And  altho  in  all  commissions  of  oyer  and  terminer^ 
[  167  3  gaol-delivery,  and  of  the  peace,  there  be  some  that  are 
of  the  quorum,  without  which  there  can  be  no  session 
held,  yet  in  the  caption  there  need  not  be  any  mention,  whether 
any  of  them,  or  which  of  them  are  of  the  quorumyhxA  generally 
as  before,  for  it  is  sufficient,  if  de  facto  the  session  be  held 
before  him  or  them  that  are  of  the  quorumj  tho  not  so  aien- 
tiond  in  the  return,  and  so  is  the  usiud  course. 

But  it  seems,  that  if  an  act  of  parliament  doth  expressly 
limit,  that  such  or  such  an  offense  shall  be  heard  and  determined 
before  two  or  more  justices  of  the  peace,  4^.  whereof  one  to  be 
of  the  quorum,  the  caption  of  such  an  indictment  of  such  an 
offense  ought  to  mention,  whereof  wS.  fyc.  is  of  the  quorurm,»M 
is  used  in  the  return  of  orders  made  by  two  justices  touching 
bastard  children  upon  the  statute  of  18  Eliz.  cap,  3.  because 
the  act  of  parliament  precisely  limits  one  to  be  of  the  quorum, 
and  therefore  must  be  pursued. 

6.  It  must  return,  that  the  indictment  was  made  per  saera^ 
menium.[5'] 

7.  It  must  name  the  jurors  that  presented  the  oflEsnse,  and 
therefore  a  return  of  an  indictment  or  presentment  per  sacra* 
menlum  A.  B.  C.^B.t^  aiiorum  is  not  good,  for  it  may  be  the 
presentment  was  by  a  less  number  than  twelve,  in  which  ease 
it  is  not  good.  H,  41  Eliz.  B.  R.  Croke,  n.  16.  C/yncard's 
case,  p.  654.  and  it  seems  to  me,  that  all  the  names  of  the  jurois 
ought  to  be  returned ;  for  the  party  indicted  may  have  an  ex* 
ception  to  some  or  one  of  them,  as  that  he  is  outlawed,  in  which 
case  the  indictment  may  be  quashed  by  plea,  tho  there  be  twelve 
besides  without  exception;  for  possibly  that  one,  who  is  net 
legalis  homo,  may  influence  all  the  rest,  and  so  vitiate  the 
whole  indictment. 

8.  They  must  be  returned  to  be  probi  ^  legates  homines^ 
and  de  comiiaiH  prsedicto^  and  this  holds  as  well  in  the  case  of 
the  coroner's  inquest,  as  of  other  indictments  or  presentments. 
P.  20  Jac.  B.  R.  Croke  2.   Oiiy^s  case,  p.  635. 

[5]  1  Ktb,  329;  3  Id,  676;  1  iSuf.  140;  3  Mod.  302;  Hawk.  e.  35. 1. 126;  jBcc 
Ahr.  Indict.  1 ;  3  BurfC$  J.  871. 
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9.  It  seems  requisite  also  to  add  this  clause,  dnerati  fyjuraii 
ad  inquirendum  pro  domino  rege  ^  pro  corpore  comit^  prm^ 
dict^;  and  if  it  be  a  presentment  by  the  grand  jury  of 

a  liberty,  ad  inguircnd^  pro  domino  rege  fy  pro  liber-  [  168  3 
tate  de  S.  vel  rapd  de  S. 

10.  If  it  concludes  qui  dicunty  &nd  says  not  super  sacrameni% 
Src.  or  prasseniaium  existity  and  says  not  per  sacramenium^ 
^.  prstsentatum  exisiiif  it  shall  be  quashed,  for  their  present* 
ment  must  be  upon  oath,  and  so  returned;  so  ruled  7.  23  Car. 
1.  B.  B. 

And  thus  far  for  the  caption  of  the  indictment,  where,  note  I. 
That  if  the  caption  be  faulty  in  the  form,  yet  the  same  term  it 
may  be  amended  by  the  clerk  of  the  assises,  or  the  peace,  but 
not  in  another  term. 

2.  But  in  another  term,  the  derk  that  returns  it  shall  be  fined 
for  his  informal  return.[6] 


[6]  In  R,  ▼•  AyUU^  6  A.  Sf  EU,  S47.  n.  it  was  objected  upon  error  that  the  esp- 
tioii  did  mH  contain  the  namea  of  any  of  the  juron,  the  House  of  Lords,  after 
mnenltiny  the  judfei^  a^med  the  judgmeat  And  in  12.  ▼.  MarsA,  6  14,  236^ 
the  CbietJiMtioe  agreed  that  the  ioiertion  of  the  names  is  not  necessary.  8eo  ML 
T.  Utraie,  1  C.  Sf  P.  470;  2  Sir,  702 ;  4  Eatt,  174.  I^  Chreesm  v.  State,  5  How. 
Jfise.  Rq^  33,  it  afipeared  by  the  record,  that  a  foreman  was  appointed,  and  tho 
indidBient  was  leCnmed  signed  by  him,  and  the  caption  stated  that  the  grand 
jiny  returned  the  bill  into  court  by  their  foreman,  it  was  held  sufficient  It  is  noi 
necessary,  in  New  Jersey,  to  aver  the  specific  qualifications  of  the  grand  jurors, 
if  they  be  described  as  good  and  lawful  men;  nor  that  the  grand  jurors  were  snra- 
aened  and  reekoned  as  such.  StaU  ▼.  Friee,  6  Hal§L  S03;  State  ▼.  Jones, 
4  li.  457.  In  New  York,  if  the  caption  states  that  the  grand  jury  were  sworn 
and  ebarged,  without  saying,  then  and  there,  the  judgment  will  be  arrested.  J%9 
Paofia  ▼.  Cfuenmei,  3  Mne.  365.  The  caption  must  show  that  the  venire  facias 
wae  retomed,  and  (torn  whence  the  jury  came,  or  it  will  be  bad  on  demurrer. 
SimU  w.  ibntsr.  Peek's  Tnm  Rep.  166;  State  v.  Fields,  Id.  140;  State  v.  WU. 
Umms^  S  McCsrd.  301;  Tipton  v.  StaU,  Peek  Rep.  8 ;  CorneU  ▼.  StaU,  Martin  Se 
Ysrgsr^  147;  Worisides  v.  State,  2  How,  MUe.  Rep.  655;  Chit.  C.  L.  327.  A 
statement  of  the  term  in  Uie  caption  thus,  •«  Fall  Term,  1822,**  and  in  the  body  of 
tke  indietawnt,  charging  the  time  of  the  offsnce,  in  these  words,  **  on  the  first  day 
of  Angnst,  in  the  present  year,**  was  held  good;  and  it  was  said  that  there  was 
nn  necessity  for  stating  any  time  in  the  caption  of  an  indictment  found  in  the 
Coonty  or  Sapreme  Court  State  v.  Haddock,  2  Hawke.  461 ;  see  State  v.  Harris^ 
9  JiOsC.  361 ;  JL  r.  Mmrgmu,  1  Ld.  Raym,  710.  As  to  the  mode  of  rectifying  mis. 
tnkce  in  tlw  caption,  see  12.  ▼.  Justices  of  URddlesex,  5  B.  ^  Aid.  1113;  R,  r. 
Usr^  6Ad.^EU.  236;  Fennsyl.  v.  BeU,  Add.  173;  State  ▼.  Jones,  4 HaUt.  457 ; 
see  generally  &sls  ▼.  Briekell,  1  Hawks.  354;  State  v.  Gilbert,  13  Verm.  Rep. 
647;  StaU  w.  Smith,  2  Harrington,  532;  U.  &  v.  Insurgents,  2  Dall.  342;  PeopU 
▼.  Jnsftt,  3  Wend.  319;  State  v.  Waeden,  N.  C,  Term  Rep,  270;  1  Sound,  Rep. 
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CHAPTER  XXIV. 

CONCERNING  THE  BODT  07  THE  INDICTMENT  IN  CASES  CAPt- 
TALy  AND  THE  SEVERAL  PARTS  THEREOF,  AND  THE  FORMS 
REQUISITE   THEREIN. 

This  is  a  large  and  uncertain  title,  and  hard  to  be  reduced  to 
any  certain  orders ;  1.  Because  the  parts  of  an  indictment  are 
many.  2.  The  strictness  required  in  indictments  is  great,  be- 
cause life  is  in  question.  3.  Therefore  very  nice  and  slender 
exceptions  have  been  of  latter  ages  allowd,  and  they  have  been 
with  too  much  facility  quashed  and  reversed.  4.  The  circum- 
stances of  facts  and  crimes  are  very  various. 

Yet  I  shall  endeavour  to  reduce  this  title  to  as  much  cer- 
tainty, and  as  good  a  method  as  I  can,  confining  myself  to 
capital  causes,  tho  there  be  many  things  that  will  arise  equally 
applicable  to  causes  of  an  inferior  nature. 

An  indictment  is  nothing  else  but  a  plain,  brief,  and 
[  169  3  certain  narrative  of  an  offense  committed  by  any  per- 
son, and  of  those  necessary  circumstances,  that  concur 
to  ascertain  the  fact  and  its  nature ;  and  therefore  I  shall  con- 
sider 1.  Some  generals,  that  concern  indictments  in  general. 
2.  I  shall  consider  the  several  parts  of  indictments  in  their 
order. 

Among  these  generals  these  will  come  to  be  oonsiderd,  that 
follow. 

I.  Regularly,  every  indictment  ought  to  be  in  Latin^  as  all 
pleadings  in  the  courts  of  law  ought  to  be,  and  it  is  of  ezceUent 
use,  because  it  being  a  fixed,  regular  language,  it  is  not  capa- 
ble of  so  many  changes  and  alterations,  as  happen  in  vul^ 
languages.(a) 

If  there  be  a  proper  Latin  word  for  any  offense  or  thing 
containd  in  an  indictment,  it  may  not  be  supplied  with  general 
words,  and  an  ^nglicl. 

Therefore  an  indictment,  qudd  exercuit  quasdam  diaboUcas 
arteSf  ^nglicl  witchcraft,  was  quashed,  because  there  is  a  pro- 
per Latin  word  for  it;  viz.  Incantatio.  AT.  2  Car.  B.  Dn 
Lamb^s  case.(6.) 

(a)  This  ii  now  alterd  bj  4  Geo.  9.  cap,  S6,  6  Oto,  3.  cap.  6.  whieh  reqvint 
all  indictmenta,  ^e,  to  be  in  the  EnglUh  tonffoe;  for  notwithstaoding  the  ezo^ 
lency  of  the  use  here  mentiond  by  our  author,  it  was  thought  to  be  of  much 
greater  use  and  importance,  that  they  should  be  in  a  language  capable  of  being 
known  and  understood  by  the  parties  concerned,  whose  lives  and  libertiea  wen 
to  be  affected  thereby. 

(6)  JVby  85.  Lateh.  156.  W.  Jonsf,  143. 
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Regularly,  false  Latin  doth  not  vitiate  an  indictment,  if  yet 
the  indictment  be  reasipnably  intelligible,  5  Co.  Rep,  121.  a. 
Long^s  case,  Jfef.  30  ^  31  Eliz.  Croke,  n.  3.  B.  R.  BricketVs 
case,(c)  as  prmfato  reginXj  where  it  should  he  prss/aisB. 

But  if  the  words  be  words  of  art,  and  by  omission  or  mis- 
placing of  letters  become  insignificant,  they  vitiate  the  indict- 
ment, as  burgariter  for  burglarilerj  feloniter  for  felonicif 
murdredavit  for  murdravii;  but  bur gular iter  \idii\i  been  held 
good,  4  Co.  Rep.  39.  b.  Brookes  case,  ibid.  41.  b.  HaydorC9 
case,  5  Co.  Rep.  121.  a.  Long^s  case.  H.  45  Eliz.  B.  R. 
Crokty  n.  15.  Ryle^s  casd.(£^) 

So  if  it  make  the  indictment  insensible  or  uncertain, 
as  if  wf .  and  B.  be  indicted  for  stealing,  felonicl  cepit  [  170  J 
4"  aaportavitj  where  it  should  be  ceperunty  it  shall  be 
quashed,  P.  42  Eiiz.  B.  R.  Lane^s  case;(e)  so  in  an  indictment 
of  murder,  the  stroke  laid  in  sinistro  bracio,  where  it  ought  to 
be  brachiOy  for  it  appears  not  where  the  wound  was,  the  words 
being  insensible.     T.  31  Eliz.  B.  R.  JVebster^s  case,(/)[l] 

Abbreviations,  that  are  usual,  are  allowable  in  indictments, 
as  well  as  in  other  pleadings,  and  shall  be  construed  to  the  best 
advantage  for  the  maintaining  of  the  indictment,  as  if  an  indict- 
ment be  maintainable  upon  one  statute  or  more,  a  conclusion 
contra  formam  statut.  in  hujusmodi  casu  edit,  fy  provis.  shall 
be  construed  singularly  or  plurally,  as  makes  best  for  the  main- 
tenance of  the  indictment.(^) 

Figures  to  express  numbers  are  not  allowable  in  indictments, 
tho  sometimes  literal  numbers  be  allowable  in  returns,  but  in 
indictments  the  numbers,  whether  cardinal  or  ordinal,  must  be 
expressed  in  Latin.[2] 

II.  An  indictment  grounded  upon  an  offense  made  by  act  of 
parliament  must  by  express  words  bring  the  offense  within  the 
substantial  description  made  in  the  act  of  parliament,  and  those 
circumstances  mentiond  in  the  statute  to  make  up  the  offense 

(e)  Cf.  Elix.  108.  (d)  Cro.  Eliz.  920.  (e)  Cn.  EHm.  754. 

(/)  By  the  name  of  Ooilen't  c«m7    Cro.  Elix.  137. 

(g)  This  is  aleo  alterd  by  4  Oeo.  3.  cap.  26.  6  Oeo.  2.  cap.  6.  which  probibita  all 
Abbreriatioos  in  indictmenti,  ^e. 


[I]  See  Siate  ▼.  Whiiney,  15  Verm.  298;  State  v«  Haider,  2  MeCord,  377;  film- 
mane  ▼.  Com.  1  RatoZe,  142;  StaU  ▼.  Dueetoe,  1  Bay.  377;  State  v.  Carter,  Conf. 
Rep.  210;  2  Hay,  140;  People  v.  Warner,  5  Wend.  271 ;  SUUe  ▼.  Moeee,  2  Den. 
450;  Stttte  v.  Brady,  14  Verm.  353. 

[2]  But  eee  R.  w.  Maeon,  1  Eaet,  180.    It  is  more  proper  to  write  the  fi^rei 
at  length  than  in  Arabic  characters,  but  the  contrary  will  not  vitiate.    State  r. 
Rmiford,  7  Porter,  101 ;  State  ▼.  Hodgeden,  3  Verm.  461 ;  Peek.  165.    As  to  inter- 
lineatioos,  see  R,  ▼.  Davie,  T  C.^P.  319. 
VOL.  II. — 15 
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shall  not  be  supplied  by  the  general  conclusion  contra  formam 
Mtatutu 

And  so  it  is,  if  an  act  of  parliament  oust  clergy  in  certain 
cases,  as  murder  ex  malitid  prsBcogitatdj  robbery  in  or  near 
the  highway,  stabbing  one  not  having  struck  first,  nor  having 
a  weapon  drawn,  tho  the  offenses  themselves  were  at  common 
law,  yet  because  at  common  law  within  clergy,  they  shall  not 
be  ousted  of  clergy,  tho  convicted,  unless  these  circumstances^ 
as  ex  malitid  praecogitatd^  or  prope  altam  viamy  fyc.  be  ex- 
pressed in  the  indictment[d] 

But  where  an  offense  is  made  felooy,  or  otherwise  punisha- 
ble by  act  of  parliament,  tho  the  indictment  must  take  in  the 
circumstances,  which  in  the  body  of  the  act  make  up  the 
offense,  yet  if  by  a  proviso  in  the  same  statute,  or  by 
[  171  ]  any  subsequent  statute  some  cases  or  circumstances 
are  exempted  out  of  the  act,  the  indictment  need  not 
mention  and  qualify  the  offense,  so  as  to  exempt  it  out  of  the 
proviso,  but  the  party  shall  have  advantage  of  the  proviso  by 
pleading  not  guilty y  and  in  the  same  manner  shall  have  ad- 
vantage of  the  subsequent  statute  to  excuse  him  by  virtue  of 
the  statute  of  21  Jac.  cap.  4.[4] 

If  a  statute  prohibit  any  act  to  be  done,  and  by  a  substantive 
clause  gives  a  recovery  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, but  mentions  not  indictment,  the  party  may  be  indicted 
upon  the  prohibitory  clause,  and  thereupon  fined,  but  not  to 
recover  the  penalty,  as  upon  the  statute  of  3  Jac.  cap.  5.  pro- 
hibiting recusants  to  baptize  their  children  by  a  popish  priest 
H.  7  Car.  B.  B.  per  Cur%  but  then  it  seems  the  fine  ought  not 
to  exceed  the  penalty.  P.  22  Car.  B,  B.  College  of  Phyn' 
cianSj  vide  tamen  M.  20  Jac.  B.  B.  Croke^  n.  4.  Castle^t 
case,  contra.{h)[5'] 

(h)  Cro.  ElU.  644. 


[3]  1  Leaeh,  246;  1  East,  P.  C.  419;  Ld.  Raym.  791 ;  Burr.  679;  1  T.  R. 
222 ;  State  ▼.  Oibbont,  1  Simlh,  51 ;  State  v,  Caltfin,  Charlton,  151 ;  U.  8.  r.  Xm- 
eatter,  2  McCleatCe  Rep.  431 ;  Com.  v.  Howee,  15  Pick.  231 ;  Journey  v.  StaUt 
1  ATwfOttrt,  304 ;  Reep.  ▼.  TVyer,  3  Yeatf,  451 ;  Updegraff  ▼.  Com,  BS.SfR.5; 
3  uL  273 ;  1  Rawle,  290  ;  5  u/.  64 ;  3  Penn.  Rep.  160;  3  WatU,  330;  7  td.  199; 
5  Whart.  357 ;  13  S.^R.  426;  2  Stew.  11 ;  3  McCord,  442;  1  BaH  144. 

[4]  I'Sidetf.  303;  1  I.eo.26;  Burr.  148;  id.  1037;  Str.  1101;  1  JEM.  648; 
5  T.  it  83;  1  Bl  Rep.  230;  2  Hawk.  e.  25.  «.  112;  Bae.  Ahr.  IndkLH.%\ 
MathewB  v.  State,  2  Yerger,  233;  Slate  v.  Adam9,  6  N.  Hamp.  533 ;  8Uie  ▼.  Sm- 
mere,  3  Verm.  156 ;  but  see  Reynolde  v.  State,  2N.Sf  MeCord,  365 ;  State  v.  Nor. 
man^  2  Dev.  222 ;  State  v.  Lofiin,  2  Dev.  Sf  Bat.  31 ;  Com.  ▼.  Torino,  94  Piek. 
374 ;  Stele  v.  Webeter,  5  HaUt.  293;  State  v.  Craft,  1  Walker,  409. 

[5]  R.  T.  BoyaU,  Burr,  832;  R.  v.  Wright,  id,  543;  R.  ▼.  Joneff,  Sir.  1146:  £. 
V.  Harrii,  i  T.  R.  205;  Moore  r.  State,  9  Yerger,  353. 
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if  the  act  be  not  prohibitory,  but  only  that  if  any  person 
Id  such  a  thing,  he  shall  forfeit  5/.  to  be  recoverd  by  ac- 
f  debt,  bill,  plaint,  or  information,  he  cannot  be  indicted 
but  the  proceeding  must  be  by  action,  bill,  plaint,  or  in- 
lion.  P.  6  Car.  B.  R.  Day^s  case.[6] 
L  man  be  indicted  for  an  offense,  which  was  at  common 
nd, concludes  contra  formam  statxUi,  but  in  truth  it  is  not 
ht  by  the  indictment  within  the  statute,  it  shall  be  quashed, 
tie  party  shall  not  be  put  to  answer  it  as  an  offense  at 
on  law. 

if  a  roan  be  indicted  for  drawing  his  dagger  in  the  church 
/•  S,  contra  formam  statutiy  viz.  5  E.  6.  cap,  4.  but  omits 
words  witk  an  intent  to  strike,  the  indictment  shall  b^ 
9d,  and  the  party  not  put  to  answer  the  assault  at  com- 
iw.  P.  33  Eliz,  B.  B.  Croke,  n.  23.  Penhallo^s  case.(i) 
fa  man  be  indicted  for  a  riotous  and  forceable  entry  con* 
rmam  statuti^  viz.  8  H.  6.  cap.  9.  and  the  sti^ute  is  mis- 
I,  he  shall  not  be  put  to  answer  the  offense  at 
on  law,  but  the  indictment  shall  be  quashed.  [  172  1 

4-  36  Eliz.  B.  B.  Crokcj  n.  10.  Hall  and  Ga- 
)  M.  41  Eliz.  B.  B.  CrokCy  n.  10.  Eden's  case(/)  yet  vide 

Car.  Holme^s  ca8e.(m)  A  man  indicted  for  felonious 
ig  of  a  house,  upon  not  guilty  pleaded  a  special  verdict 
jand,  it  was  adjudged  no  felony,  as  the  case  was  found, 
on  the  same  indictment  he  was  adjudged  to  the  pillory, 
led  500/.  and  bound  to  his  good  behaviour,  but  qumre  of 
ase,  for  it  seems  unreasonable,  because  being  tried  for 
,  be  hath  not  those  advantages  for  his  defense,  as  if  he 
indicted  only  for  trespass ;(n)  M.  10.  Car.  B.  B.  Croke^ 
id.  2  H.  7.  10.  b. 

statute  be  particular,  it  must  be  recited  in  the  indictment, 
"oved  by  an  examined  copy  upon  the  trial.  [7] 
if  a  man  be  indicted  quddfuratus  est,  and  says  not  felo- 
lis  indictment  imports  but  a  trespass,  and  the  offender  may 

to  answer  it  as  a  trespass.  2  H.  7.  10.  b.  18  £.  4.  10  b. 
I  80  it  seems,  if  a  man  be  indicted  at  a  leet,  qudd/elonici 
f  such  a  woman,  and  this  indictment  is  removed  into  the 
bench;  because  the  leet  hath  no  jurisdiction  to  take  an 

«.  EUg.  931.  (I)  Cro.  £lts.  697. 

r«.  EU*.  307.  (m)  Cro.  Car.  376. 

V  inaUnoe,  be  could  not  have  the  astiiianoe  of  counaeL 


.  ▼.  Jb6ifMon,  Burr.  805;  R.  ?.  Buck,  8tr.  679;  Com.  t.  Evano,  13  8.  if 


e.  35,  9. 103;  Bae.  Ahr.  Indict.  H.  3;  GUb.  Et>.  13;  R.  ▼.  Shaw. 
.  479 ;  SimU  t.  Cobb,  1  Dtv.  tjf  Bat.  115;  Qoohmi  t.  SeQr9,  7  Coimect.  93. 
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indictment  of  rape  as  a  felony,  he  shall  not  be  pat  to  answer  it 
as  a  felony,  but  shall  be  fined  as  for  a  trespass,  because  as  a 
trespass  the  leet  may  enquire  of  it.  6  H.  7.  5.  a. 

If  it  be  a  general  statute,  it  need  not  be  recited,  but  it  is  suffi- 
cient to  conclude  contra  formam  staiuii  in  hujusmodi  casu 
edit*  fy  proviso  for  the  court  ought  to  take  notice  of  it,  and  all 
penal  statutes,  that  induce  a  forfeiture  to  the  king,  or  make  & 
felony  or  treason  are  general  statutes,  because  it  concerns  the 
king;  but  if  a  general  statute  be  recited  in  an  indictment,  and  be 
misrecited  in  a  point  material,  and  conclude  contra  formam  sta- 
iutipraedictiy  it  is  fatal,  and  the  indictment  shall  be  quashed,[8] 

but  it  seems,  that  if  it  conclude  generally  contra  for- 
[  173  ]  mam  statuH  in  hujusmodi  casu  ediV  fy  provia^  it  is 

good,  for  the  court  takes  notice  of  the  true  statute,  and 
will  reject  the  misrecital  as  surplusage.  M.  7  Car.  B,  R.  Croke, 
n.  14.  Barnes  case(o)  in  maintenance,  and  M.  8  Car.  B.  B.  per 
Jones  super  stat,  de  eottages,(p)  v. 

1.  If  an  act  of  parliament  making  a  felony  or  other  offense  be 
but  temporary,  and  made  perpetual  by  another  statute,  the  in- 
dictment concluding  contra  formam  statuti  is  good. 

2.  If  the  former  statute  be  discontinued,  and  revived  by  an- 
other statute,  the  best  way  is  to  conclude  contra  formam  sta- 
tutorum^  M.3iSr32  Eliz.  B.  R.  MilPs  case,  tho  there  is  good 
opinion,  that  it  is  good  enough  to  conclude  contra  formam  of 
the  statute,  as  in  case  of  the  statute  of  5  E.  6.  of  ingrossing, 
37  H.  8.  for  usury,  and  5  Eliz.  for  perjury,  which  were  discon- 
tinued and  revived,  yet  the  indictments  good  concluding  contra 
formam  of  the  first  statute.  T.  9  Jac.  Bot.  124.  C.  B.  fFest- 
wootTs  case. 

3.  If  one  statute  be  relative  to  another,  as  where  the  former 
makes  the  offense,  the  latter  adds  the  penalty,  as  the  statutes  of 
1  and  23  Eliz.  the  indictment  ought  to  conclude  contra  formam 
statutorum.  P.  42  Eliz.  B.  B.  Crokcy  n.  6.  Dingly  and 
3/oorc.(g)[9] 

(0)  Cro,  Car.  332.  (jf)  31  EHm.  cap.  7. 


[8]  BitiUr  ▼.  StaU,  2  McCord,  383;  State  v.  Petty,  Harp.  59. 

[9]  As  to  indictmentB  for  offences  created  by  statute,  see  BroufktoM  ▼.  Hbore,  Cro. 
JaeAi2;  fi.  v.  Morgan.  8tr.  1006;  i  Sound.  135.  b,;  Lea  v.  Clarke^fi  Eaat^i^n;  R. 
T.  Jurkes,  8  T.  R.  536;  R.  v.  War$haner,  1  Mood.  C.  C.  466;  R.  ▼.  Davia,  Lmeh^ 556; 
R.  V.  Turner,  1  Mood.  C,  C,  239;  R.  v.  Coke,  2  Eaet,  P.  C.  617;  Leaek,  123;  R  ▼. 
Douglass,  1  Camp,  212;  R.  v.  Compton,  1  C,  Sf  P.  139;  R.  v.  Loom^  1  JKmmL  C. 
C.  160i  R.  V.  Puddifoot,  id.  247;  R.  v.  Craven,  R.  Sf  R.  14;  R.  ▼.  Beotiy,  id.  416; 
R.  V.  Chalkley,  id.  258;  R.  v.  Hunter,  2  Leach,  624;  2  Bast,  P.  C.  928;  R.  ?. 
Barton,  1  Mood.  C.  C.  141;  R.  v.  Thompson,  2  Leach,  910;  R.  ▼.  Baardanmn^  2  JT. 
^  Rob.  147;  :^er8  v.  Parker,  I  T.  R.  Ul,  R.  v.  Eam^haw,  15  JBasi,  456;  R.  y. 
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III.  Touching  the  joining  of  persons  and  offenses  in  one  in- 
dictment. 

If  there  be  one  offender  and  several  capital  offenses  com- 
mitted by  him,  they  may  be  all  contained  in  one  indictment,  as 
burglary,  and  larciny:  Larcinies  committed  of  several  things, 
the  at  several  times,  and  from  several  persons^  may  be  joined 
jo  one  indictment.[10] 

(7)  Cro.  EL  750. 

JmrvU,  1  id.  643;  JL  v.  Batten,  6  T.  JR.  559;  R,  ▼.  Baxter,  5  id,  83;  R.  v.  MaH9r$, 
lB.SfAUL  36S;  R.  r.  Pearee,  R.  Sf  R,  174,  id.  321;  R.  v.  HaU^  I  T.  R.  320; 
Sua  ▼.  Smithy  1  R  4r  JUd.  94 ;  JR.  ▼.  SmUk,  Dougl.  441 ;  JR.  v.  Richard;  8  T. 
IL  637;  U.  &  v.  Batehalder,  3  OaU,  15;  State  v.  iiickman,  3  Haht,  299;  State  r. 
IMU,  1  Verm.  331;  Whiting  ▼.  State,  14  Connect.  487;  Com,  ▼.  Storte,  2  iltim. 
399, 6  id.  182;  17.  S.  v.  iSftorp.  et  a/.  Petert  C,C,R,US;U,  S,  ▼.  C^ti,  1  Sumner^ 
C.  C.  JL  194;  U.  S.  ?.  £tfto<^  3.  Mason,  C,  C.  JR.  156;  U,  S,  v.  CZarib.  1  GaU.  C. 
C.  R.  497;  Sute  ▼.  0*BaniKm,  1  Bailey,  144;  iSf<i/«  v.  Brotrn,  4  Port.  410;  H«. 
Mtllim  ▼.  Com.  3  Penn.  142;  State  ▼.  Caeadoe,  i  N.  Sc  McC,  91 ;  But^  v.  iStoto, 
3  MeCard,  383;  iSlCote  ▼.  l{atfi€t,  id.  533;  People  v.  JPAe/ps,  5  Weni^.  9;  l/;  iS.  ▼. 
Viekery,  1  J%ir.  4r  -^^  427;  iSkale  ▼.  Bougher,  3  BZac^.  307;  iSSPote  ▼.  CantrOl. 

2  /lia,&  0.389;  fiSUite  ▼.  Cheatwood,id,  459;  l/:  &  ?.  Wi/«on,  1  Sa/({.  78;  Com.  ▼. 
Jfacif^,  2  Z^vna,  79 ;  State  ▼.  Plunket,  2  iSlfcio.  11;  17.  i$.  v.  Gooding,  12  H  Acof . 
460;  iSltflo  ▼.  Petty,  Harper,  59 ;  Sheec^  v.  Com.  6  Dofia,  339. 

[10]  If  they  be  jmned  in  one  coant,  it  will  be  bad  for  duplicity.  Arch,  C.  P. 
50;  SUnrk.  C.  P.  272;  3  ilttni*«  J.  866;  Com,  ?.  &a6^»  7  .S.  ^  jR.  423.  And  it 
is  doubtful  whether  they  should  be  charged  in  different  counts;  for  if  an  objec- 
tioD  in  such  a  case  be  made  before  the  defendant  has  pleaded,  or  the  jury  are 
diarged,  the  judge  in  hu  discretion  may  quash  the  indictment;  or  if  it  be  not 
dieooftered  until  after  the  jury  are  charged,  the  judge  may  put  the  prosecutor  to 
his  election  on  which  charge  he  will  proceed.  R.  v.  Young,  3  7.  JR.  106;  but 
it  Is  no  objection  in  arrest  of  judgment.  3  T,  R,  98 ;  Carlton  ▼.  Com,  5  Metcalfe 
532;  see  Aane  r.  People,  9  Wend,  203 ;  Carey  v.  State,  3  Porter,  186;  Harman 
▼.  Com.  IZSA  R.e9;  Com.  ▼.  GiUespie,  7  id,  476;  R,  v.  Dunn,  1  Mood.  C,  C. 
146 ;  R. T.  Smith,  id,  295 ;  R,  v.  EllU,  eB,SfC.US;R.  v.  Gough,  2  M,  Sc  Rob. 
n-,  R.W.  Smith,  3  C.  ^  P.  412;  R.  ▼.  Galloway,  1  illboJ.  C.  C.  234 ;  12.  ▼.  Mad. 
den^  id.  277 ;  R,  ▼.  PEoioer,  3  C.  4r  ^«  413.  A  defendant  may  be  charged  as  acces- 
Mry  before  the  fact  in  one  count,  and  as  accessary  after  the  fact  in  another 
eoiMit,  to  the  same  felony,  without  putting  the  prosecutor  to  his  election,  and  may 
be  ooovicted  on  both  counts.  R.  v.  Blacheton,  S  CSf  P,  43.  So  he  may  be  in- 
dicted as  principal  in  the  first  degree  in  one  count  and  principal  in  the  second 
degree  in  another  count  R.  t.  Gray,  1  C.  Sf  P.  174 ;  Com.  v.  Hope,  22  Pick.  1. 
And  a  receiver  may  be  indicted  as  accessary  in  one  count  and  for  a  substantiTU 
felony  in  another  count ;  and  the  judge  wilf  not  put  the  prosecutor  to  his  election, 
if  it  eppear  that  tliere  is  only  one  offence,  and  the  joinder  of  counts  cannot  prejn* 
dice  the  defendant  R.  ▼.  Auotin^  1  C.  Sg  P.  796;  R.  v.  HartaU,  id.  475 ;  R.  r. 
Wheeler,  id.  170.  8o  a  felony  may  be  charged  in  different  ways  in  several 
eooate,  in  order  to  meet  the  facts  of  the  case.  R,  v.  Eggington,  U  B.  Sf  P,  508  s 
Mmm  ▼.  People,  9  Wend.  203;  State  v.  Hogan,  Charlton,  474;  see  State  v.  Early. 

3  Harrmg.  561 ;  State  v.  Hsney,  2  Deo.  ff  Bat.  390 ;  C7.  &  v.  DUkinoon. 
8  JkCUmn*$  C,  C.  JR.  325.  Indictments  for  misdemeanors  may  contain  several 
eomtle  Ibr  different  o0bncea,  provided  the  judgment  upon  each  be  the  same.  JR.  v. 
Ymmg,  3  r.  A.  98.  106;  R.  v.  7bto/e,  2  Marsh,  466;  R.  v.  JoAiison,  ^  M,  ff  8. 
539 ;  JL  ▼.  Ktftf itoii,  8  Eaot,  46 ;  R.  v.  Benfield,  Burr,  984 ;  R.  v.  Jonee,  2  Camp, 
131;  StmU  ▼.  PVeolt,  3  Hum.  228.  In  Maryland,  Alabama,  and  South  Carolina, 
it  him  been  held,  that  felonies  and  misdemeanors,  when  relating  to  the  same  sub- 
ject-natter,  may  be  joined.    Buck  v.  StaU,  2  Harr.  Sf  John.  426 ;  Slate  v.  Co2«. 
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If  there  be  several  pfienders,  that  commit  the  same  offense, 
tho  in  law  they  are  several  offenses  in  relation  to  the  several 
offenders,  21  E.  4.  yet  they  may  be  joined  in  one  indictment, 
as  if  several  commit  a  robbery,  or  burglary,  or  murder. 

And  so  it  is,  if  the  offenses  are  of  several  degrees,  but  de- 
pendent one  upon  another,  as  the  principal  in  the  first  degree, 
and  the  principal  in  the  second  degree,  viz.  present^  aiding, 
and  abetiin^  the  principal,  and  accessary  before  or  after.  ^ 

IV.  Touching  the  joining  of  several  offenses  of  the 
[  174  3  same  nature,  but  distinctly  committed  by  several  of- 
fenders, some  have  been  ruled  insufficient,  as  an  indict- 
ment of  several  persons,  qudd  non  escourarunl  fossaia  sepa- 
ralia  ante  separalia  sua  pomaria^  quashed  in  23  Car.  1.  B. 
B.  so  of  several  officers,  qudd  colore  separalium  offieior*  mo- 
rum  separalitir  exiorsiti  eeperunty  fye.  M.  33  4*  34  Eliz.  B. 
B.  Lakers  case  in  Hughe's  Bep.  and  so  if  two  are  indicted  for 
using  a  trade  not  being,  bound  apprentice,  it  is  not  good.  P.  16 
Car.  \.  B.B.  Brookes  case.(r) 

But  yet  in  21  7!  21  Jac.  B.  B.  A.  B.  C.  and  D.  were  in- 
dieted  for  erecting  four  several  inns  ad  commune  nocumeniumy 
it  was  ruled,  that  for  several  offenses  of  the  same  nature  several 
persons  may  be  indicted  in  the  same  indictment,  but  then  it 
must  be  laid  separalitir  erexerunty  and  for  want  of  that  word 
{separalitir)  the  indictment  was  quashed. 

And  it  is  common  experience  at  this  day,  that  twenty  persons 
may  be  indicted  for  keeping  disorderly  houses,  or  baudy-houses, 
and  they  are  daily  convict  upon  such  indictments,  for  the  word 
separalitir  makes  them  several  indictments.[ll] 

{r)UR.A.18.pL6. 


man,  5  Porter,  52;  State  v.  Montague^  3  MeCord^  387;  SUUe  ▼.  Oe^mtfi^  Act, 
431 ;  Me  3  BurtCu  J.  863. 

[1 1]  Thoaj^h  they  have  &cted  sepmratel^,  yet  if  the  grievance  te  the  reealt  of  the 
aett  of  all  jointly,  all  may  be  indicted  jointly  for  the  offenoe.  R,  ▼.  TVafmrd^ 
I  B.ff  Ad.  874 ;  JR.  v.  Youngs  3  T.  R.  98;  R.  r.  Bet^eld,  Burr.  985 ;  Kama  ▼. 
People,  9  Wend.  203.  But  two  or  more  cannot  be  jointly  indicted  fer  peijory. 
R.  Y,  Pkillipe^  Str,  921 ;  or  for  seditious,  or  blasphemous  words,  or  the  Kke,  be- 
cause such  offences  are  in  themselves  several  Several  partners  cannot  be  indicted 
jointly  for  exercising  their  trade  without  having  served  an  apprenticeships  R.  ▼. 
Aikinton,  Salk.  382;  R.  v.  WeeUm,  Sir.  623.  In  conspiracy  and  riot,  where  ooe 
cannot  be  indicted  alone,  the  acquittal  of  those  charged  in  the  same  indidmeat 
with  him  as  co-defendants,  must  extend  to  him.  R.  v.  J^nmtda,  Str.  193; 
13  Mod.  262 ;  Salk.  593 ;  13  Eaet,  412 ;  Ld.  Raym.  484 ;  SlaU  v.  AlUaam,  3  Tcr. 
ger,  428;  People  v.  Howell,  4  Jokne.  296;  Turpin  v.  StaU,  6  Blmekf.  78.  UpoQ 
an  indictment  against  two  for  a  joint  and  single  oflfence,  as  stealing  in  a  dweHiag- 
house,  both  or  either  may  be  found  guilty,  but  they  cannot  be  fbnnd  gniltj  of 
separate  parts  of  the  charge;  and  if  they  be  found  guilty  separately,  judgment 
cannot  be  passed  upon  one  unless  a  pardon  be  obtained  or  a  noUa  pnaefui  be  en- 
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CHAPTER  XXV. 

CONCERNINO  THE  FORMS  OF  INDICTMENTS  IN  PARTICULAR,  AND 
THE  SEVERAL  FARTS  THEREOF. 

The  most  considerable  parts  of  an  indictment  in  capital  offenses 
are,  1.  The  name  and  addition  of  the  party  offending.  2.  The 
day  and  time  of  the  offense  committed.  3.  The  place  where 
it  was  committed.  4.  Upon  or  against  whom  committed. 
5.  The  manner  of  the  commission  of  it  6.  The  fact  itself  and 
the  nature  of  it.    7.  The  conclusion. 

This  is  the  grammatical  order,  wherein  things  are 
set  down  in  the  indictment,  and  upon  these  parts  most  [  175  ] 
of  the  considerations  and  observations  touching  indict- 
ments do  arise,  and  those  that  are  not  reducible  to  these  heads, 
are  partly  observed  before,  and  shall  be  more  fully  prosecuted 
in  the  end  of  this  chapter.^ 

I.  As  to  the  name  and  addition  of  the  party  indicted,  thi9 
regularly  ought  to  be  inserted,  and  inserted  truly  in  every  in- 
dictment 

But  if  the  party  be  indicted  by  a  wrong  christian  name,  sir- 
name,  or  addition,  and  he  plead  to  that  indictment  not  guilty^ 
or  answers  to  that  indictment  upon  his  arraignment  by  that 
name,  he  shall  not  be  received  after  to  plead  misnomer,  or 
falsity  of  his  addition,  for  he  is  concluded  and  estopped  by  his 
plea  by  that  name,  and  of  that  estoppel  the  gaoler  and  sheriff, 
that  doth  execution,  shall  have  advantage. 

Af.  16  Jac.  and  A  17  Jac.  B.  R.  Debt  was  brought  against 
Sir  Francis  Foriescue  knight  and  baronet,  and  he  appeard, 
and  judgment  given  against  him,  ruled  1.  That  he  shall  never 

tered  m  to  the  other.  R.  ▼.  Hemptt$ad,  R.  Sf  R.  344.  So  if  two  be  charged 
jointly  with  reoei?iiig  etolen  goods,  a  joint  act  of  receiving  muit  be  proved ; 
nroof  thai  one  received  in  the  absence  of  the  other  and  afterwards  delivered  to 
hsn  wiU  not  suffice.  R,  v.  M€$9ingkam^  1  Mood,  C.  C.  257.  Bat  where  several 
are  nidiGted  for  hurglarj  and  larceny,  one  may  be  found  gailty  of  borglary,  and 
the  olheie  of  the  larceny  only.  R.  v.  ButUrwirth,  12.  4r  a.  530 ;  sec  R,  v.  7\ir. 
9tr^  1  8id*  171.  It  has  been  held  in  Massachusetts  that  parties  to  the  crime  of 
adoltefy  may  be  indicted  jointly.  Com,  v.  ElwtU^  3  JtfiiCe.  190.  Misjoinder  of 
defendants  may  be  made  tLe  sabject  of  a  demurrer,  motion  in  arrest  of  judgment, 
or  writ  of  error;  or  the  court  will  in  general  quash  the  indictment.  But  where 
there  are  difbrent  counts  against  different  persons  in  the  same  indictment,  though 
a  groQod  for  moving  to  quash  the  indictment,  is,  it  seems,  no  cause  of  demurrer. 
M.  T.  Jjs^pstem,  8  JEM,  41 ;  provided  the  counts  be  otherwise  such  in  subsunoo 
aama^bejoioed*    Bee  U.&w.  Marekant,  12  VF%eat.480;  GCend.  588;  3  Burn's 
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assign  for  error,  that  he  was  no  baronet,  tho  baronet  be  parcel 
of  the  name.  2.  If  execution  be  sued  against  him  b^  the  name 
of  Sir  Francis  Fortescue  knight  and  baronet,  and  he  brings 
false  imprisonment  against  the  sheriff,  the  sheriff  shall  hare 
advantage  of  this  estoppel,  adjudged.(a) 

Therefore  he,  that  will  take  advantage  of  the  munofmer  o( 
his  christian  name,  addition,  or  sirname,  must  do  it  upon  his 
arraignment,  and  the  entry  must  be  special,  viz.  super  quo 
venii  Robertus  Williams,  qui  indiciaius  est  per  namen  Johan- 
nis  Williams,  fy  dicii  qudd  ubi  in  indictamento  supponiiur^ 
quod  quidam  Johannes  Williams  tri  4*  armisj  ^c.  ipsius  nomen 
est  Robertus  ^  non  Johannes;  for,  if  he  should  say  venit  prx- 
dictus  Johannes  Williams,  he  concludes  himself,  and  cannot 
plead,  that  his  name  is  Robert,  and  so  I  have  known  it  ruled 
against  the  book  of  1  E.  4.  2.  b. 

The  misnaming  of  the  sirname  of  the  offender  in  an  appeal  is 

a  good  plea  in  abatement,  but  tho  the  sirname  be  mis- 

[  176  ]  taken  in  an  indictment,  yet  it  shall  not  abate.    1  H.  5. 

5.  b.  per  Hankford.    Stamf.  P.  C.  Lib.  III.  cap.  18. 

tamen  qusere. 

But  the  mistake  of  the  christian  name  is  pleadable,  as  well  in 
case  of  an  indictment,  as  an  appeal,  and  the  party  shall  be  dis- 
missed from  that  indictment.  II  H.  4.41,  b.  Coron.  88.  Stamf. 
P.  C.  ubi  supra,  but  by  Rolf.  3  H.  6.  26.  a.  it  is  no  plea  in  an 
indictment.(i) 

But  the  safest  way  is  to  allow  his  plea  of  misnomer  both  as 
to  his  sirname  and  as  to  his  christian  name,  for  he  that  pleads 
misnomer  of  either,  must  in  the  same  plea  set  forth  what  his 
true  name  is,  and  then  he  concludes  himself,  and  if  the  grand 
jury  be  not  discharged,  the  indictment  may  presently  be  amend- 
ed by  the  grand  jury,  and  returned  according  to  the  name  be 
gives  himself. 

By  the  statute  of  1  H  5.  cap.  5.  in  all  indictments,  S^e.  the 
party  indicted  ought  to  have  the  addition  of  his  mystery^  de- 
gree, place,  and  county. 

Therefore,  if  the  party  indicted  have  no  addition,  or  a  false 
addition,  he  may  upon  his  arraignment  except  to  the  former^  and 
plead  to  the  latter. 

And  if  he  be  outlawed  upon  such  indictment^  where  there  is 
no  addition,  or  a  false  addition,  he  may  avoid  it  by  a  writ  of 
error,  fyc. 

But  altho  there  be  no  addition,  yet  if  he  appear,  and  plead 
not  guilty  without  taking  advantage  of  that  defect,  he  shall 
never  allege  the  want  of  addition  to  stop  his  trial  or  judgment^ 

(a)  2  RA.  Rtp.  50,  86. 

(6)  The  words  of  the  book  ure,  it  U  no  pUa  inftUunf. 
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for  by  such  his  appearance  and  pleading  to  issue  the  indictment 
is  affirmed,  and  the  want  of  addition  salved,  and  the  statute 
satisfied.  H.  IS  Jac.  B.  B.  Crokcj  n.  5.  Johnson^ s  case,(c) 
adjudged. 

The  addition  required  by  the  statute  is  of  his  degree,  as 
Teomatif  Oeni.  Esq;  of  his  mystery,  as  husbandman^  sailor^ 
spinster^  Src.  therefore  if  the  addition  be  only  general,  as  ser* 
vant,  farmer,  citizen,  9  E,  4.  48.  a.  or  of  crimes  or  misdemeanors 
only,  as  extortioner,  vagabond,  heretic,  22  JS.  4.  1.  a.  these  are 
no  good  additions. 

The  addition  ought  to  be  to  his  substantive  name, 
not  .only  to  the  alias  dictus.  M.  33  ^  34  Eliz.  Crokt^  [  177  ] 
n.  11.  L0eke^s  case(r/^  as  ^,  B.  alias  diclus  A.  C. 
butcher  J  because  regularly  the  addition  refers  to  the  last  ante- 
cedent, and  upon  the  same  reason  it  is,  if  the  indictment  run 
Sibilla  B.  nuper  de  C.  uxor  Johannis  B.  nuper  de  C.  spinster^ 
because  spinster  is  an  addition  applicable  to  the  husband,  as 
well  as  to  the  wife;  but  an  indictment  of  John  B.  vir^  Emelin 
B.  nuper  de  C.  yeoman  is  good,  because  yeoman  is  not  appli- 
cable to  a  woman,  but  to  a  man.  P.  3M«  32  H.  8.  Dyer  46, 
47.  adjudged,  and  4  H.  6.  4.  b. 

Single  woman  is  a  good  addition,  14  E.  4.  7.  b.  so  is  widow^ 
10  H.  6.  81.  a.  so  is  uxor  J.  S.  adjudged,  P.  42  Eliz.  B.  B. 
Eleanor  Oower^s  case. 

An  iadictment  against  a  peer  of  the  realm  is  good  without  an 
addition,  because  no  process  of  outlawry  lies  against  him.  ilf. 
81  ijr  32  Eliz.  B.  B.  Croke,  n.  15.    Lord  Dacre^s  case.(e) 

If  several  persons  be  indicted  for  one  offense,  misnomer  or 
want  of  addition  of  6ne  quasheth  the  indictment  only  against 
him,  and  the  rest  shall  be  put  to  answer,  for  they  are  in  law  as 
several  indictments,  and  so  in  trespass.    7  E.  4.  10.  b. 

Because  the  titles  of  misnomer  and  addition  are  general  titles, 
whereof  much  is  said  in  our  books,  as  well  in  cases  of  civil  suits 
as  indictments,  this  shall  suffice  in  this  place  touching  this  part 
of  the  indictment.[l] 

(e)  Cr9.  EUm.  609.         {d)  Cro.  ElU.  349. 198.  (e)  Cro.  EHm.  148. 


{I]  The  iohabitantt  of  a  parish  may  be  indicted  for  not  repairingr  a  hijrhwar, 
witiMiat  naming  any  of  them.  3  RdL  Abr,  79 ;  lee  Com,  ?.  Demuth,  12  &  3f  R» 
389 ;  R.r.J%$  Btrm.  ^  Glou.  R.  W.  Co.  3  Ad,  Sf  El,  333;^  but  contra,  Com.  ▼. 
iM^  Rmu  Gap  TVrnjk  Co.  3  Virg.  C,  363;  State  ▼.  Great  Workt,  30  Mairu,  41. 
A  aeeood  christian  name  cannot  bo  griven  to  a  man  after  an  alias  dictue;  see  R, 
T.  Ntmktm^  Id.  Rmpn.  563;  SeoU  w.Soan$,3  Boot,  111;  bat  if  a  man  has  ac 
qoired  two  names  at  bsptism,  or  one  at  baptism  and  another  by  confirmation,  1m 
may  be  indicted  by  both;  and  if  these  be  misplaced,  as  Jamee  Richard  for  Richard 
Jmms,  it  is  a  misnomer.  Jones  ▼.  Macquillon,  5  T.R.  195;  I  Camp.  479.  Held 
in  New  York  that  the  law  nerer  tteognitod  more  than  one  christian  name,  an4 
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II.  Touching  the  time,  viz.  the  year  and  day,  wherein  the 
fact  was  committed;  this  is  necessary  to  be  containd  in  the 
indictment. 

Tho  the  day  be  inserted,  but  not  the  year,  the  indictment  is 
insufficient,  and  it  shall  not  be  supplied  by  intendment  of  (u//t- 
mato  praeterilOj)  unless  it  be  so  exprest,  but  if  it  be  so  exprest, 
it  is  sufficient  ascertaining  the  year  by  the  day  of  the  sessions. 
Lamb.  49. 

If  the  sessions  be  held  the  20  day  of  May^  and  the  indict- 
ment suppose  the  offense  to  be  the  10  day  of  Maii 
[  178  ]  ultimi  prxteriti^  it  relates  to  the  month,  if  ultimo 

therefore  when  the  middle  namet  of  the  defeDdant  were  omitted,  the  oroiMion  wai 
right  Roo9eveU  ?.  Gardiner^  2  Coiocn,  463.  Bat  it  was  held  a  mianomer  in  Mas- 
Mchusetta,  when  T.  H.  P.  was  indicted  by  the  name  of  T.  P.  Com.  ▼.  Perftsat, 
1  Pick.  388.  If  there  be  a  doubt  which  one  of  two  namet  is  the  deieodant*8  real 
surname  the  second  may  be  added  after  an  aliat  dietus^  thus  ^  John  Styles,  other- 
wise called  John  Smith."  Bro,  Abr,  MUnom.  37.  If  the  name  be  mis-spelt,  bat 
Htm  tonaru,  it  is  no  error.  1 6  Eatt,  110;  Petrie  ▼.  Woodwmrd^  3  CaineM^  Rep.  819 ; 
States,  Upton^  i  Dev.  513.  Where  surnames  with  a  prefix  to  them,  are  ordinarily 
written  with  an  abbreviation,  it  is  sufficient  to  write  them  so  in  an  indictment 
State  ?.  Kean^  10  K  Hamp,  R.  347.  Where  a  man  is  in  the  habit  of  using  initialf 
for  his  christian  name,  and  he  is  so  indicted,  and  the  fact  whether  he  is  so  known 
is  put  in  issue,  and  he  is  convicted,  the  court  will  not  interfere.  City  Cottn.  t. 
King,  4  MeCord,  487.  When  a  man  by  his  own  conduct  renders  it  doubtful  what 
his  real  name  is,  he  is  answerable  for  the  consequences.  Newton  v.  Mdrtodl,  S 
Crom.  4*  Jer.  215.  If  the  prisoner's  name  be  unknown  and  he  refuse  to  disclose 
it,  he  may  be  described  as  a  person  whose  name  is  to  the  jurors  unknown,  but 
who  is  personally  brought  before  them  by  the  keeper  of  the  prison.  R.  ^  R.  489. 
When  father  and  son  have  the  same  name,  they  should  be  distinguished  by  the 
"« elder,**  and  the  »  younger.**  2  Hawk.  C.  25,  «.  70,  id.  e.  23, «.  106,  Salt.  7.  It 
has  however  been  said  that  junior,  is  no  part  of  the  name.  Com,  y.  Perkiut, 
1  Pick.  388;  State  ▼.  Grant,  22  Maine,  171;  but  see  State  ▼.  Ftttvm,  9  N.  Hamp. 
519 ;  Jaekmm,  ex  dem,  PeU  ▼.  Prowel,  2  Caineo  165.  Defendant  i^ust  take  advan- 
tage by  plea  in  abatement,  of  a  misnomer  of  his  christian  name ;  2  &iei.  e.  25, 
9,  68;  and  of  his  surname,  R.  v.  Shakeepeare,  10  Eaet,  83.  The  addition  sbmild  be 
added  after  the  first  name,  and  not  after  the  aliae  dietve.  2  Ins.  699.  R.  t.  Sew^le, 
1  Leaeh,  420.  Servant,  is  not  a  good  addition.  R.  ▼.  CheekeU,  6  jK  4r  &  S8.  Ad- 
dition  of  **  lottery  vendor,**  when  defendant  was  a  lottery  broker,  held  bad.  Stmtew. 
Biehop,  15  Maine,  122.  The  difference  between  the  additions,  labourer  and  yeoman 
is  sufficient  to  abate  the  indictment  Com.  v.  Sime,  2  Virg.  C.  374.  As  to  degrees 
and  mysteries  generally,  see  8  Mod.  51,  Str.  556,  Ld.  Raym.  1541,  uL  1179.  In 
regard  to  the  addition  of  place,  the  defendant  must  be  described  as  of  the  town,  or 
hamlet,  or  place,  and  county  of  which  he  was  a  resident  2  Jn$,  669 ;  S  Hmtt, 
e.  23,  $.  121;  he  must  also  be  described  of  the  county  in  which  such  town,  &c.  is. 
If  his  place  of  residence  be  known  he  should  be  described  of  it  aooording  to  the 
truth ;  but  when  not  known,  it  is  usual  to  describe  him  of  any  parish  in  the  county 
where  the  offence  w^  committed.  Arch.  C.  P.  26.  If  there  be  no  addition,  or  a 
wrong  one  it  can  be  taken  advantage  of  by  plea  in  abatement  only.  R.  ▼.  Wmrren, 
1  iSSJ:  247 ;  2  Hawk.  e.  23,  $.  125 ;  2  Ine.  670;  Com.  v.  Cherry,  2  Fm.  C.  20; 
Cofikv.  Lewie,  1  Met.  151 ;  SmUh  ▼.  Bowker,  1  Maee.  76 ;  State  ?.  Biekop,  15  Mtime, 
122.  The  Stat  of  additions,  1  Hen.  5,  e.  5,  extends  only  to  defendants.  Bac.  Akr. 
Indict.  &.  2;  2  Leaeh,  861;  Com.  ▼.  Hunt,  4  Pick.  252;  \  C.  df  P.  579.  See  gene- 
rally  2  /ns.  665;  2  Hawk.  e.  23,  e.  107,  id.  c.  25,  s.  68;  Bac.  Abr.  J^tnom.  II. 
Met. «.  2 ;  ChU.  C.  L.  167;  Areh.  C.  P.  28-81 ;  3  ^iini*«  J.  879. 
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prmieriio  it  relates  to  the  day  by  the  necessary  grammatical 
eonstmction,  but  if  it  be  uW  prmteril^  with  an  abbrevi- 
ation  without  the  termination  of  the  genitive  or  ablative  case, 
it  shall  relate  to  the  day,  viz.  the  10th  day  of  the  same  Maj/j  as 
if  it  were  in  English  the  10th  day  of  May  last  past,  it  relates  to 
the  day  and  not  to  the  month  regularly,  and  so  for  the  words 
next  ensuing,  vide  P.  23  Eliz.  B.  R.  RoL  39.  b.  Sir  Richard 
Shuiileworth^s  case,  M.  21  Jac.  B.  R.  CrokCj  n*  14.  Buclt- 
ky's  ca8e.(/) 

If  wf.  be  indicted,  that  he  infesto  Sancti  Petri  anno  20  Car. 
kild  J.  S.  this  is  not  good,  because  there  be  two  feasts  of  St. 
Peter,  and  neither  without  addition.  3.  //.  7.  5.  6.  viz.  St; 
Peter  ad  vineula^  and  St.  Peter  in  cathedrd. 

ItJi.  be  indicted,  qudd  prima  die  Mail  fy  secundo  die  Mail 
apud  D.  he  made  an  assault  upon  B.  and  guandam  togam 
ipsius  B.  adtunc  ^  ibidem  invent^  /elonici  cepit,  fyc>  this  in« 
oictment  is  not  good,  because  there  are  several  days  mentiond 
before,  and  it  is. uncertain  to  which  the  felonious  taking  shall 
relate.    2  H.  7.7.  b.^  10  b. 

A.  is  indicted,  qubd  prima  die  Mail  anno  21  Eliz.  in  quen* 
dam  B.  inaultum  fecit  ^  ipsum  verberavit^  and  says  not 
adtunc  4*  ibidem  verberavit  jjet  ruled  good,  for  the  vi  ^  armis, 
day  and  place  named  in  the  beginning  refer  to  all  the  ensuing 
acts.    5  H.  7.  17.  b. 

But  in  an  indictment  of  felony  there  must  be  adtunc  fy  ibidem 
to  the  stroke  or  to  the  robbery,  and  the  day  and  place  of  the 
assault  is  not  sufficient,*  and  this  is  in  favorum  vitas.  P.  43 
Bliz.  B.  R.  Richardson^s  case.  And  therefore  it  is  usual  to 
repeat  the  adtunc  4*  ibidem  to  the  several  parts  of  the  fact,  as 
in  larciny  or  robbery  from  the  person,  qudd  A.  B.  dicj  fyc.  annOf 
4rc  apud,  ^c.  in  quendam  C.  D.  insultum  fecit,  fy  bona  4* 
eatalla  ipsius  C.  D.  scilicet  unam  togam  ad  valenc%  fyc. 
adiune  4*  ibidem  inventam  adtunc  ^  ibidem  felonici  cepit  4* 
OMportavit;  A.  is  indicted  quod  prima  die  mdX\  anno  2  Eliz. 
apud  C.  habens  in  manu  sud  dextrd  gladium,  ^c. 
pereussit  B.  and  it  is  not  said  adtunc  Sf  ibidem  per-  [  179  ]] 
etusii  quashed,  because  the  day  and  year,  and  place 
relate  only  to  the  having  of  the  sword,  not  to  the  stroke.  H. 
42  BKz.  Croke,  n-  11.  Cotton's  Cdjse,{g) 

Ifw9.  be  indicted  of  murder  or  manslaughter,  as  well  the  day 
and  place  of  the  stroke  or  other  act  done  induding,  death,  as  of 
the  death,  most  be  exprest,  the  former,  because  the  escheat  or 
forfeiture  of  lands  relates  thereto,  the  latter  because  it  must 

if)  Cn.  Jme.  671. 

*  Because  it  in  the  stroke  or  robberj,  which  makes  the  feloDj. 

ig)Cf9.EHM.7Z9. 
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appear,  that  the  death  was  within  the  year  and  day  after  the 
stroke. 

But  tho  the  day  or  year  be  mistaken  in  the  indictment  of 
felony  or  treason,  yet  if  the  offense  were  committed  in  the 
same  county,  tho  at  another  time,  the  offender  onght  to  be 
found  guilty;  but  then  it  may  be  requisite,  if  any  escheat  or 
forfeiture  of  land  be  conceived  in  the  case  for  the  petit  jury  to 
find  the  true  time  of  the  offense  committed,  and  therefore  it  is 
best  in  the  indictments  to  set  down  the  times  as  truly  as  can 
be,  though  it  be  not  of  absolute  necessity  to  the  defendant's 
conviction.  2  Co.  Insiit.  318.  P.  32  Eliz.  Syer^i  case 
adjudged.     Co.  P.  C.  p.  230. 

And  therefore,  if  for  that  variance  he  be  acquitted,  he  is  erro- 
neously acquitted,  and  yet  that  erroneous  acquittal  shall  be  a 
good  plea  of  auterfoiis  acquit j  for  if  he  be  afterwards  indicted 
for  the  same  felony,  and  the  day  truly  set  forth,  he  may  aver 
it  to  be  the  same  felony  notwithstanding  the  variance  in  the 
day.  2  Co.  Instit.  ubi  supra  in  felony,  and  the  same  law  is  in 
treason.     Co.  P.  C.  p.  230. 

Where  the  time  of  the  day  is  material  to  ascertain  the  nature 
of  the  offense,  it  must  be  exprest  in  the  indictment,  as  in  an 
indictment  for  burglary  it  ought  to  say  tali  die  circa  horam 
decimam  in  node  ejusdem  dieifelonicl  fy  burglariter  /regitj 
yet  by  some  opinion  burglariter  carries  a  sufficient  expression, 
that  it  was  done  in  the  night. 

So  upon  breaking  a  house  in  the  day-time,  to  oast  the 
offender  of  his  clergy  upon  the  statute  of  39  Bliz.  cap.  15.  it  is 
usual  to  add  tempore  diumOj  for  the  statute  expresseth  it  so, 
otherwise,  tho  the  indictment  be  good,  yet  he  shall  not  be 
ousted  of  his  clergy.  [2] 

[2]  Every  material  fact  must  be  averred  with  time  and  place.  R.  ▼.  HoBmmi^ 
5T.R.  607.  R.  T.  AyUtt,  1  id.  69.  R.  v.  Haynet,  4  M.  Sf  S.  34.  SiaU  ▼.  BickwilK 
I  Stew.  319;  but  in  alleging  neglect  or  non  performance  generally,  it  is  Dotneeea* 
aary  to  specify  time  or  place.  3  Hawk.  e.  35.  «.  79.  Arch.  C.  P.  37.  The  worda, 
**then  and  there'*  should  precede  every  material  allegation.  1  Leaeh^  539.  DovgL 
313.  1  Ea$t.  P.  C.  346.  State  v.  Johnton,  I  Walk.  Mi$9.  Rep.  393.  See  R.  v. 
RUhmond,  1  Car.  Sf  Ker.  240.  State  v  Cherry,  3  Murphy,  7.  Storre  v  filtete,  3  Jfi*. 
fotin,  45.  That  defendant  **  on  divers  days*'  committed  an  uflenoe,  ia  bad.  10 
Mod.  249.  Ld.  Raym,  581.  State  v  Brown^  3  Murphy,  334.  StaU  t  WaOtn, 
id.  239;  when  these  words  may  be  rejected  as  surplusage.  10  Bfod,  338.  StaU  v. 
May,  4  Dev.  328.  People  v.  Adame,  17  Wend.  475.  U.S.Y  La  CoeU,  3  JfafOM,  139. 
The  omission  of  the  words  •*  year  of  our  Lord**  is  fkUL  W&tf etidti  v.  PmpU^ 
1  Breeze,  41;  but  A.  D.  in  initials  will  be  sufficient  State  v.  Hodgdau,  S  VerwL 
481.  See  13  Verm.  647.  Date  in  blank,  bad.  State  ▼  Roach,  UBofe.  553.  3 
BReeouri,  45.  See  Jaeobe  v.  Com.  5  S.  ^  R.  315.  Simmone  ▼.Com.  1  RawU,  143. 
The  offence  may  be  laid  on  any  day  before  finding  the  bill,  if  it  be  within  the  time 
limited  for  prosecuting.  ShetUm  v.  State,  1  Stew.  Se.  Par.  308,  People  ▼.  Fm 
Santvoord,  9  Cowen,  660.    See  R.  v.  Brown,  M.  df  M.  163.     Psmia.  t.  MeKee, 
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III.  Touching  the  place  where  the  felony  is  committed;  regu- 
larly the  vill,  or  hamlet  and  county  must  be  exprest  in  the 
indictment. 

And  herein  much  of  what  hath  been  said  of  the  time  will  be 
applicable  to  the  place,  for  where  the  time  must  be  repeated 
again  upon  several  acts  done,  yet  regularly  the  place  also  must 
be  repeated,  viz.  adtunc  fy  ibidem. 

In  some  crimes  no  vill  need  be  named,  as  upon  an  indictment 
of  barretry,  because  he  is  a  barretor  every  where,  and  it  shall 
be  tried  de  corpore  comitaliis.  T.  43  Eliz.  B.  R,  TunsialPs 
case,  but  P.  3  Car.  B.  R.  Mann*s  case  the  indictment  was 
quashed  for  want  of  a  vill  alledged;  the  latter  resolution  ifi 
fittest  to  be  pursued. 

Suff.  In  the  margin,  the  indictment  supposing  a  fact  done 
apud  S.  in  cam*  prxdict^  is  good,  for  it  refers  to  the  county  ia 
the  margin. 

But  if  there  be  two  counties  named,  one  in  the  margin, 
another  in  the  addition  of  any  party,  or  in  the  recital  of  an 
act  of  parliament  recited  in  the  premises  of  the  indictment,  the 
fact  laid  apud  S.  in  com^  p^dicto  vitiates  the  indictment,  be- 
cause two  counties  are  named  before,  and  it  is  uncertain  to 
which  it  refers.  H.  42  Eliz.  B.  R.  Croke,  n.  12.  fVingfield^a 
case.  (A) 

Indictment  against  ^.  B.  that  he  apud  N.  in  cow?  prmdict? 
made  an  assault  upon  C.  D.  of  F.  in  com*  prmdict\  4*  ipsum 
adiunc  4*  ibidem  cum  quodam  gladioj  fyc.  percussity  ^c.  this 
indictment  is  not  good,  because  two  places  named  before,  and 
if  it  refers  to  both,  it  is  impossible,  and  if  only  to  one,  it  must 
refer  to  the  last,  and  then  it  is  insensible.  2  H.  7.  10.  b.  P. 
44  Eliz.B.  R.  Ogle's  case. 

A.  is  indicted,  qubd  ipse  tali  die  fy  anno  apud  C.  in  quen^ 
dam  B.  insulium  fecit j  4*  ipsum  cum  quodam  culielio,  ^c. 

(h)  Cro.  ELix.  739. 


AidU.  aa  5  &  4r  ^  315*    It  u  not  necenary  to  state  the  hour  at  which  the  aet 
te.  2Hfl«"       "      ^ 


. I  done*  ukm  rendered  eo  ^  sUtote.  3  Hawk.  e.  25. «.  76.  See  Combe  ▼.  Fttt, 

Ant.  1434.  SUte  ▼.  O.  S.  i  Tyler,  295.  If  the  precise  date  of  a  fact  be  a  neoee- 
auf  ingredient  in  the  offoioe,  it  must  be  truly  stated.  R,  ▼.  Treheame,  1  Mood. 
C.  C.29S.  In  perjury  the  Tariance  of  a  day  is  fatal.  U.  S,  t.  McNeal,  1  OalHt. 
387.  U.  &  w.  Bowman,  2  W.  C.  C.  R,  328.  If  the  time  be  repu^ant  or  unoer. 
tain.  It  will  be  bad.  Jmtu  («  oUve)  v.  StaU,  3  MUbouH,  45.  State  ▼.  Hendrieka^ 
Cmifar.  N.  C.  Rep,  3S9.  See  Serpentine  v.  State,  1  How.  Miee.  Rep,  260.  To  lay 
tiie  offenee  between  two  days,  is  bad.  Ld.  Raym.  581. 10  Mod.  249.  2  Hawk.  c. 
SS.  «.  82.  CAif.  C.  iL.  216;  but  see  U.S.7.Smith,fi  Maoon'o  C.C.  R.U3.  In  an 
SodiGtaient  lor  morder  the  death  must  be  alleged  within  a  year  and  a  day  from 
the  lima  at  which  the  stroke  is  stated  to  have  heexk  given.  1  Hawk.  c.  23.  s.  90. 
SMa  w.  OneO^  1  Dw.  139. 
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felonici  pereussit,  occidiij  4*  fnttrdravit  without  sajring  ad* 
tunc  fy  ibidem  percussiiy  occiditj  4*  fnurdraoitj  the  indictment 
is  not  goody  for  the  assault  may  be  at  one  day  and  place,  and 
the  killing  at  another.   P.  5  E.  6.  Du.  68,  69.  1  R.  3. 1.  a. 

If  a  man  be  indicted  ior  that  raiione  ienurm  of 
[  181  ]  certain  lands  he  is  bound  to  repair  a  bridge,  and  that 
it  is  in  decay,  it  must  be  alleged  where  those  lands 
lie.[3]  5  H.  7. 3.  b. 

IV.  Touching  the  name  of  the  person  upon  whom  the 
offense  is  committed. 

An  indictment  of  murder  cujusdam  ignoti  is  good,  and  so 
for  stealing  of  the  goods  cujusdam  ignoii,  Plo.  Com.  85.  & 
Partridge* s  case,  1  Mar.  Dy.  99.  a.  so  of  an  assault  in  quenr 
dam  ignotum^  and  if  he  be  acquitted  or  convicted,  and  be 
afterwards  indicted  for  an  assault  or  murder  of  such  a  man  by 
name,  he  may  plead  the  former  conviction  or  acquittal,  and 
aver  it  to  be  the  same  person.   11  Eliz.  Dy.  285.  a. 

But  an  indictment,  q%iod  invenit  quendam  hominem  mor- 
iuum,  ac  felonici  furaius  est  duas  iunicasj  without  saying 
de  bonis  fy  caiallis  cujusdam  igf^ti^ is  not  good.  \\  R.%.  En- 
ditement  27. 

If  the  goods  of  a  chapel  be  stolen,  the  indictment  shall  say 
bona  4*  catalla  capelbs  in  cusiodid  prwposiiorum,  if  it  be 
done  in  time  of  vacation  bona  fy  catalla  capelbe  tempore 
vacationis;  but  if  the  goods  of  a  parish  church  be  stolen,  as 
the  bell,  the  books,  fyc.  it  shall  run  bona  parochianorum  de  S. 


[3]  If  the  place  be  within  the  coonty,  or  other  extent  of  the  ooart*e  jurisdiction, 
a  variance  between  the  indictment  and  evidence,  provided  the  place  proved  were 
within  the  juriadiction  of  the  court,  will  not  be  materiaL  3  Hawk.  e.  25.  «.  84; 
PemU  V.  Mather,  4  Wend.  229 ;  see  People  v.  Barrett,  1  Jokne.  66;  <S9lcte  v.  Jeact, 
4  HaUt  357;  State  v.  Adame,  Murphetf,  30.  But  if  the  aUtute  apon  which  the 
indictment  ia  framed  give  the  penalty  to  the  poor  of  the  pariah  in  which  the 
offence  was  committed,  the  pariah  must  be  truly  stated.  And  where  the  place 
named  ia  part  of  the  description  of  a  written  instrument,  or  is  to  be  proved  by 
matter  of  record,  it  must  be  truly  stated.  So  if  the  place  where  the  fact  oocurnd 
be  a  neceaaary  in^rredient  in  the  offence,  it  must  be  truly  set  out.  Arek.  C,  P.  37. 
Where  the  place  la  stated  by  way  of  local  deacription  and  not  as  venue  nerelT,  a 
variance  is  fatal.  R,  v.  Redley,  R,  Sf  R.  515;  People  v.  Slater,  5  Hill  N.  F.  Bap. 
401.  Where  there  is  no  such  place  within  the  county  as  that  in  which  the  ofciee 
is  laid,  the  indictment  is  void.  3  Camp,  77  ;  1  Ph.  Et.  206;  but  contra.  JR.  v. 
Jhwling,  R.SfM.N.  P.  433;  R.  v.  Woodward,  1  Mood.  C.  C.  323;  R.  y.  BwL 
lock,  id.  324.  An  indictment  for  a  capital  offence  ouffht  to  lay  both  the  coonty 
and  town.  Com.  v.  Springfield,  7  Maaa.  9.  In  an  indictment  for  miadenieaDor, 
a  count  with  no  venue,  either  by  reference  or  otherwise,  is  bad  at  oommon  law 
after  verdict;  though  there  is  a  venue  in  the  margin.  R.  v.  O'Comier,  5  Ad.  ^ 
El.  N,8.16.  Not  necessary  in  an  indictment  for  adultery  to  mention  the  town- 
ship in  which  the  defendant  resided.  Duncan  v.  Com.  4S.  Sf  R.  449  ;  aet  U.S. 
V.  Oibert,  2  Sumner'e  C.  C.  Rep.  19 ;  R.  v.  Stowell,  12  Law  Jmtm.  N.  S.  Ill ; 
Rn  V.  Qamperiy,  9  Juriat,  401 ;  14  Law  Journ.  N.  S.  lia 
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in  euBiodid  gmrdianorem  eecleaim^  and  shall  not  suppose  them 
bona  eeeUsim.  7.  E.  4. 14, 15.  M.  31  ^  32  Eliz.  B.  R.  Hadnam 
^  Green  versus  Binswood.{i)  T.  36  Eliz.  B.  B.  Methold  Sr 
Barefoot. 

If  the  goods,  which  Jl.  hath  as  executor  of  B.  be  stolen,  the 
offender  may  be  indicted,  qudd  bona  B.  testatoris  in  custodid 
A.  exeeutorie  ejuedem  B.  fyc.  Lamb.  496,  or  it  may  be  general, 
bona  ipsue  A. 

If  jS.  dying,  be  buried,  and  S.  opens  the  grave  in  the  night 
time  and  steals  the  winding-sheet,  the  indictment  cannot  sup- 
pose them  the  goods  of  the  dead  man,  but  of  the  ezecutoraf 
administrators,  or  ordinary,  as  the  case  falls  out.  Co.  P. 
C.  110.(ifc) 

If  jS.  delivers  goods  to  B.  a  common  carrier  to  carry  for 
him,  and  B.  is  robbed,  the  indictment  may  suppose  them  the 
goods  of  t^.  or  the  goods  of  B.  at  election,  for  B.  hath  a  kind 
of  special  property,  because  chargeable  for  them  to  •/?. 

An  indictment,  qudd  felonici,  fye.  cepii  quondam 
peeiam  panni  cvjusdam  J.  S.  without  saying  de  bonis  [  182  J 
4-  caialiie  etnusdam  J.  S.  was  therefore  quashed. 
M.  38  Sr  39  Eliz.  B.  R.  Croke,  n.  6.  Long^s  case.(/) 

There  is  no  need  of  an  addition  of  the  person  robbed  or 
mnrdered,  Src.  unless  there  be  a  plurality  of  persons  of  the 
same  name,  neither  then  is  it  essential  to  the  indictment,  tho 
sometimes  it  may  be  convenient  for  distinction  sake  to  add  it, 
for  it  is  sufficient,  if  the  indictment  be  true,  viz.  that  J.  S.  was 
killed  or  robbed,  tho  there  are  many  of  the  same  name.[4] 

(0  Cf.  Eliz.  145, 179. 

(&)  &«iM'«  ciM,  13  Co.  112.  ({)  Cro,  Elix.  490. 


[4]  Upoo  an  indictment  ibr  the  murder  of  a  bastard  child,  it  cannot  be  de> 
■eribed  by  the  name  of  its  mother,  anleet  that  name  has  been  gained  bj  repota- 
tioD.  JR.  ▼.  CUrk^  R.SfR.  358;  R.  ▼.  Watero,  1  Mood.  C.  C.  457;  R.  v.  Smithy 
id.  40S.  Goods  stolen  from  a  bailee  may  be  described  as  the  goods  either  of  tho 
bailor  or  bailee.  R.  ▼.  JUmnani,  R.  Sf  R.  136;  A  C.  Se  P.  391 ;  R.  ▼.  Jhdd, 
9  &•!,  P.C.SSe;  R.Y.  Taylor,  1  Leach,  356;  R.  t.  Staiham,  id.;  R.  ▼.  Dea^nh 
9  J5M,  F.  C.  S53;  R.  ▼.  Woodward,  id.  1  Hawk.  c.  33.  a.  47.  Bat  where  the 
bailor  sleals  hb  own  goods  from  his  bailee,  they  most  be  described  as  the  goods 
cT Um  bailee.  R. ?.  Wiiktmon,  R.dfR.410;R.  ▼.  Brandey,  id.  478.  Possession 
of  a  servant,  nol  sufficient  to  lay  the  property  in  him.  2  East,  P.  C.  653 ;  R.  ▼. 
Haithiumu,  R.  if  R.  412;  Si  Ru—.  158.  nor  a  married  woman.  R.  ▼.  JFVcncA, 
R,Sf  R,  491,  id.  517.  Goods  let  with  a  ready  furnished  lodfing  must,  if  stolen, 
be  dcMribed  as  the  goods  of  the  lodger.  jR.  ▼.  BeUUad,  IL  Sf  R,  411;  R.  t. 
Bnauwiek,  1  Mood,  C.  C.  26.  Goods  seized  under  a  fi.  fa.  may  be  described  as 
the  goods  of  the  party  against  whom  the  writ  issued.  R.  v.  Eaothall,  2  Ruot. 
158;  see  A  r.  Aeaiey,  1  Mood.  C.C.I;  I  Loach,  464,  532;  3  Eaot,  P.  C.  654. 
If  the  owner^s  name  be  unknown,  be  may  be  described  as  a  **  certain  person  to 
the  jurors  aforesaid  unknown.'*  3  Hawk.  t.  35.  s.  71 ;  3  Ea9l,  P.  C.  651.  781 ; 
At.  186. 497;  ie.T.AntlA,  1  Mood.  C.C.  403;  3  Xeadb,  578;  SUAo  y.  Fruneo^ 
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y.  Touching  the  thing  wherein  or  of  whidi  the  offense  in 
committed,  there  is  required  a  certainty  in  an  indictment. 

An  indictment  against  ^.  that  he  is  communU  lairo, 
29  Ass.  45.  communis  champartor^  conapiratOTy  cof\fmdera* 
ior^  29  Ass.  45.  defamator  bonorum  nominis  4*  fammj  M. 
14  Jac.  B.  R.  Jones's  ca8ey{m)  communis  mahfactoTy  22  Ass. 
73.  common  robber^  3  E.  2.  (iciion  sur  statute  26  communis 
tnalegestus  fy  communis  perturbator  pads  domini  regis,  M. 
6  Car.  1  B.  R.  Periam*s  case,(n)  are  not  good,  bcK»use  they 
are  too  general  and  contain  not  the  particular  matter,  wherein 
ittie  offense  was  committed. 

But  communis  barrectator  fy  pads  domini  regis  perturb 
bator  fy  litium  seminator  is  good,  because  barretry  is  an 
offense  known  in  law,  and  consists  of  divers  particulars,  and 
the  rest  that  is  added  thereunto  are  but  the  aggrarations  of  the 
offense,  for  barretry  itself  is  the  crime,  M.  15  Jac.  B.  R.  Bouh 
ser^s  case;(o)  so  an  indictment j  that  he  is  nociivagus  is  good. 
H.  2  Car.  1  B.  /?.[5] 

An  indictment  against  ^.  qudd  felonice  cepit  fy  asportamt 
bona  4*  catalla  B.  without  shewing  what  in  certain,  as  sdlieet 
unum  equum,  unum  bovem^  4*c.  is  not  good.  Lamb.  496. 

The  number  of  things  stolen  must  be  exprest,  therefore  it  is 
not  sufficient  to  say  fehnicl  furatus  est  aves  or  coiumbas  oat 
of  a  dove-cote,  or  young  hawks  out  of  the  nest  without  express- 
ing, their  number. 

If  theft  be  alledged  of  any  thing,  the  indictment  must 
[  183  ]  set  down  the  value,  that  it  may  appear,  whether,  it  be 
grand  or  petit  larceny.  Lamb.  497. 

(111)91?.  il.  79.;^!. 

(n)  Ibid.  79.  pi.  10.  (0)  JRnd.  79.fl.  3. 


1  Oeerfofi*«  Rep,  434.    A  mittake  in  the  name  of  the  party  injured  will  be  fttiL 

2  EMt,  P.  C.  651. 784 ;  2  Leack,  774 ;  1  CkU,  C.  L.  217 ;  iktworth  ▼.  Aale,  PedPi 
Tenn.  Rep.  89 ;  bat  if  the  name  proved  be  idem  eonane  with  that  stated  in  the 
indictment,  and  different  in  spelling  only,  the  Tariance  will  be  immaterial  Wtt 
limrns  ▼.  Ogie,  Str.  889;  2  Taunt.  401 ;  R.  ▼.  Fosfer,  R.  dp  R.  412;  bat  see  it.  t. 
Tannet,  R.  Sf  R.  351;  R.  ▼.  Shakeepear,  2  Ea$i,  63 ;  Bingham  ▼./Kdbe,  5  T^ntnf . 
814 ;  Com.  t.  GiUespie,  1  S.Sf  R.  469.  See  generally,  R.  ▼.  Norton,  R.ifR.  519; 
R.  T.  Berrimen,  SC.Sf  P.  601 ;  R.  v.  WiUiame,  7  id.  296;  4  id.  579 ;  iid.  330; 
9  Leach,  547 ;  1  Mood.  C.  C.  303;  State  v.  Haddock,  2  Hayttood,  169;  Com.  ▼. 
Hunt,  4  Pick.  252 ;  Howard'o  case,  3  Sumner,  12;  StaU  y.  Gardiner,  WrMe* 
Ohio  Rep.  392. 

[5]  R.  ▼.  Roberto,  4  Mod.  103;  R.  ▼.  Taylor,  Str.  849, 1246;  R.  w.  WtCAsrisf- 
ton,  td.  2 ;  2  Hawk.  e.  25,  ««.  57,  59 ;  Com.  D^.  Indict.  G.  3 ;  Bae.  AJkr.  jM^tcl. 
G.  1;  R.  V.  Higgino,  2  Eaot,  5;  R.  ▼.  Rowed,  3  Q.  B.  180;  9  Osie  Sr  Dmmnn^a 
Rep.  518;  1  CfAipmafi,  129 ;  Com.  t.  Davis,  11  Pick.  432,  6  Verm.  7&;  Cam.  t. 
Pr«y,3Pteii:.362;  Jsmesv.  Com.l2fil^/i.290;  9Co^587;  SlaUv.Amea^ 
I  JftMotiri,  372. 
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Where  theft  is  charged  in  an  indictment  for  a  living  thing,  as 
a  horse  or  sheep,  the  regular  way  is  to  say  pretii  5s.  ^*c.  if  it 
be  of  a  dead  thing,  that  is  estimated  in  the  indictment  by  weight 
or  measure,  there  also  it  ought  to  be  pretii^  and  so  it  may  be, 
if  it  be  of  any  jingle  thing,  tho  dead,  and  not  estimated  by 
weight  or  measure. 

But  if  it  be  dead  things  in  the  plural  number,  there  it  ought 
to  be  ad  vaknciam.  Lamb,  497.  but  this  I  take  to  be  but  clerk- 
ship and  not  substantial,  for  \( pretii  be  set  instead  of  ad  valeU' 
darnj  or  e  eonverso,  I  think  it  doth  not  vitiate  the  indictment, 
and  so  it  is,  if  one  pretii  or  ad  valenciam  be  added  to  several 
things,  where  in  true  clerkship  it  should  be  applied  severally,  it 
is  good  if  the  party  be  convict  of  all,  but  possibly,  if  the  party 
be  convict  but  of  part,  it  is  not  good,  because  it  will  be  uncer- 
tain whether  grand  or  petit  larceny,  Noy^s  Rep.  115.  Wood 
and  Smithj  yet  vide  T.  23  Car.  1.  *  M.  23  Car.  1.  B.  R. 
Brookes  case,  and  William  •SrundelPa  case  in  [action  of]  tres- 
pass, where  there  is  but  one  ad  valenciam^  where  divers  goods 
were  taken,  tho  it  be  aided  after  a  verdict,  yet,  if  the  judgment 
be  by  nihil  dicit,  it  was  ruled  error,  and  indictments  are  not 
aided  by  verdict.. 

An  indictment,  gudd/ehnici  cepii  20  oves  matrices  fy  agnos 
or  matrices  4*  vervecesj  is  not  good,  because  it  doth  not  appear 
how  many  of  one  sort  and  how  many  of  another,  but  20  oves 
generally  might  have  been  good  without  distinguishing  matrices 
4*  verveceSj  as  in  case  of  replevin  or  trespass. 

But  an  indictment  de  quatuor  riscis  ^  cistis,  JingliA  chests 
and  coffers,  is  good,  because  synonymaj  P,  40  Eliz.  Drecot  4* 
Henshaw;  regularly  the  same  certainty  is  required  in  an  indict- 
ment for  goods,  as  in  trespass  for  goods,  and  rather  more  cer- 
tainty, for  what  will  be  a  defect  of  certainly  in  a  count  will  be 
much  more  defective  in  an  indictment,  therefore  for  this  tnatter 
vide  title  Count  Sr  Breve  per  /o/wm.[6] 

YL  The  fact  itself  must  be  certainly  set  down  in  an  indict- 
ment. 

(o)i&t<{.  79.1)2.  3. 


[6]  See  6  r.  12.  d67.  Ld.  Raym.  149 ;  1  Car.  4  ^r.  699,  id.  190 ;  R.  Se  R,  499 ; 
lC.SfP.l28;l  Mood.  C.  C.  107,  242,  466;  JS.  4r  R.  274;  2  Rogero'  Recorder, 
168;  Com  ▼.  Wewto,  1  Aohm.  269 ;  Com,  t.  Jmtneo,  1  Pick.  376 ;  State  ▼.  Dowell, 
3  Hmr.  if  John,  310;  State  ▼.  Logan,  1  MtMotirt,  377 ;  State  ?.  Tootle,  2  HarHng. 
IhL  Rap.  541;  State  y.  Brown,  1  Deo.  137;  TarUy  v.  Slate,  3  Hump,  Rep,  323; 
ataUw.&naomt^Bretard,^;  State  y,  Seribner, ^  OiU,  ^  John.2A6;  People  ▼. 
Pmfme,  6  John*.  103;  State  ▼.  TULy,  I  N,  Sf  MeCord,  9 ;  State  t.  TTiomae,  2  Me. 
Coed^  527;  ^Stote  t.  WUeon,  1  Port,  110 ;  State  ▼.  AUen,  CharU.  518 ;  State  t.  Bry- 
mmt,  3  Car.  Law  Rtpoe.  617;  People  v.  WiUy,  3  HiWe  N.  Y.  194. 

VOL.  n. — 16 


184         HISTORIA  PLACITORUM  CORON.S. 

An  indictment  against  A,  qnddftlonice  abduxii  unum  equum 
without  saying  cepit  fy  abduxii  is  not  good,  for  he  might  have 
the  horse  by  bailment,  and  then  it  is  no  felony.  13  B.  4.  10.  a. 

An  indictment  of  poisoning,  wherein  it  is  alledged,  that  J.  S. 
fidem  adhibens  to  the  prisoner,  fy  nesciens  potum  prxdicium 
cum  venenofore  intoxicatum  accepit  4*  bibii,  and  says  not  t^ 
nenum  prasdictumj  is  not  good,  and  shall  not  be  supplied  by 
the  implication  of  other  parts  of  the  indictment  4  Co.  Rep.  44. 
h.  Vaux*s  case. 

An  indictment  of  rape,  qudd  felonice  fy  carnaliier  cognovit 
without  the  word  rapuit  is  not  good,  tho  it  concludes  contra 
formam  statuti,  9  E.  4.  26.  a. 

An  indictment,  that  A.  exoneravii  quodddm  iormentumy  t^e. 
versus  B.  dans  ei  unam  morialem  plagam  without  saying  j9^. 
cussity  is  not  good.  5  Co.  Rep.  Long^s  case,  122.  a. 

So  if  it  be  dedit  morialem  piagam  without  percussit^  it  is 
BOt  good.   P.  9  Jac.  B.  R.  Bulstrode's  Rep.  p.  124. 

For  burglary,  the  offense  must  he  f regit  fy  intravit. 

VII.  The  offense  itself  must  be  alledged,  and  the  manner  of 

'MP) 

An  indictment  of  felony  must  always  allege  the  fact  to  be 
done  felonice;  -an  indictment  of  burglary  must  lay  the  offense 
to  be  felonice  fy  burglariter  /regit  4*  intravit;  an  offense  of 
high  treason  must  be  laid  to  be  done  proditorie;  petit  treason 
felonice  fy  prodiioricj  for  tho  he  be  acquitted  of  the  petit  treason, 
he  may  be  convict  of  the  manslaughter  or  murder. 

•^.  is  indicted,  IhRt  furatus  est  unum  eguumj  it  is  but  a  tres- 
pass for  want  of  the  word  felonice.  Stamf.  P.  C.p.  96.  a. 

If  A.  be  indicted,  qudd  1  Decemb.  annOy  fyc.  apudy  i^c.  fehh 
nice  4*  ex  malitid  sud  prascogitatd  in  4*  super  B.  insuUum 
fecity  4*  cum  quodam  gladiOj  fyc.  adtunc  fy  ibidem  percussity 
4r  dedit  eidem  B.  mortalem  plagamy  fye.  whereof  he  died,  the 
&rs{  felonice  4*  «^  malitid  sud  prmcogitatd  applied  to 
[  185  ]  the  assault  runs  also  to  the  stroke;  1.  because  placed 
in  the  beginning  of  the  sentence;  2.  because  done  ad* 
tunc  4*  ibidem. 

An  indictment  of  murder  or  manslaughter  hath  these  cer- 
tainties and  requisites  to  be  a<lded  to  it  more  than  other  indict- 
ments, for  it  must  not  be  on\y  felonice,  and  ascertain  the  time 
of  the  act  done,  but  must  also, 

.   1.  Declare  how,  and  with  what  it  was  done,  namely  cum 
quodam  gladio,  fyc. 

(p)  Thia  should  have  been  Uie  5th  head  according  to  onr  aathor*0  diriaioii  a 
the  beginning  of  this  chapter,  bat  our  antbor  has  here  transposed  it,  and  wided  t 
new  fifth  head  touching  the  thing  wherein  the  offense  tt  commtllerf,  which  makes 
the  number  of  general  heads  in  this  chapter  eight  instead  of  saven. 
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Yet  if  the  party  were  killed  with  another  weapon,  it  main-  * 
tains  the  indictment;  but  if  it  were  with  another  kind  of  death, 
as  poisonings  or  strangling^  it  doth  not  maintain  the  indict* 
ment  upon  evidence.  2  Co,  Inst.  319.  Co,  P.  C.p.  48. 

And  if  t^.  and  B,  are  indicted  for  murder,  and  it  is  laid,  that 
•^.  gave  the  stroke,  and  B.  was  present,  aiding  and  abetting, 
jret  if  it  falls  out  upon  evidence,  that  B,  gave  the  stroke,  and 
t^.  was  present,  aiding  and  abetting,  it  maintains  the  indict* 
ment.  9  Co.  Sep.  Sanchar^s  case.(y) 

So  if  ^,  be  indicted  for  poisoning  of  B.  it  must  allege  the 
kind  of  poison,  but  if  he  poisoned  B.  with  another  kind  of 
poisoning,  yet  it  maintains  the  indictment,  for  the  kind  of  death 
is  the  same. 

2.  He  must  shew  in  what  hand  he  held  his  sword. 

If  an  indictment  runs  thus,  that  cum  quodam  gladio,  quern 
in  dextrd  sud  tenuity  percussitj  without  saying  in  aextrA 
manuj  for  this  cause  an  mdictment  was  quashed.  P.  44  Eliz. 
B.  R.  CuppledicVs  case. 

3.  Regularly  it  ought  to  set  down  the  price  of  the  swotd  or 
other  weapon,  or  else  say  nullius  valorisj  for  the  weapon  is  a 
deodand  forfeited  to  the  king,  and  the  township  shall  be  charged 
for  the  value  if  delivered  to  them. 

But  this  seems  not  to  be  essential  td  the  indictment. 

4.  It  ought  to  shew  in  what  part  of  the  body  he  was 
wounded,  and  therefore  if  it  be  super  brachium,  or  manamj 
or  latus  without  saying  whether  right  or  left,  it  is  not  good. 
5  Co.  Rep.  121.  6.  Long^s  case. 

So  if  it  be  in  sinistro  bracioy  where  it  should  be 
brachioy  it  is  not  good,  because  insensible.  T.  31  Eliz.   [  186  ] 
B.  R.  IVebster^s  case. 

So  if  the  wound  be  laid  eirciter  pectus,  it  is  not  good.  T.  29 
Etiz.  Clenche^s  Rep.  10.  Super  partes  posteriores  corporis  not 
good.  H.  23  Cat.  1.  B.  R.  Savage^s  case.(r) 

But  super  /aciem,  or  caput,  or  super  dextram  partem  cor^ 
porisy  or  in  insimd  parte  ventris  are  certain  enough.  Long^s 
ease,  5  Co.  Rep.  121.  b. 

5.  Regularly  the  length  and  depth  of  the  wound  is  to  be 
thewed,  but  this  is  not  necessary  in  all  cases,  as  namely  where 
^  limb  is  cut  off,  4  Co.  Rep.  42.  a.  Haydon^s  case ;  so  it  may 
be  also  a  dry  blow,  and  plaga  is  applicable  to  a  bruise  or  a 
Ifronnd. 

But  tho  the  manner  and  place  of  the  hurt  and  its  nature  be 
requisite,  as  to  the  formality  of  the  indictment,  and  it  is  fit  to  be 

(9)  9  C0. 119.  a.  an  that  this  ease  proTes  is  only,  that  if  a  roan  be  indicted  as 
acwsssry  to  two,  and  he  be  found  guilty  as  accessary  to  one,  the  ?erdiel  is  good. 
(r)  6tyL  76. 
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done,  as  near  the  truth  as  may  be,  yet  if  upon  evidence  it  ap- 
pear to  be  another  kind  of  wound  in  another  place,  if  the  party 
died  of  it  is  suflScient  to  maintain  the  indictment. 

6.  It  is  usual  to  alledge  the  party  stricken  to  hare  been  in 
pace  Dei  fy  domini  regis,  but  not  necessary  to  be  inserted. 
4  Co.  Rep,  41.  b.  Haydon^s  case. 

7.  It  is  necessary  to  alledge  in  fact,  that  the  party  wounded 
died  of  that  wound,  and  also  the  time  and  place,  as  well  of  the 
death  as  of  the  wound  given,  that  it  may  appear,  that  he  died 
within  the  year  and  day  of  that  wound,  as  de  qud  quidem 
plagd  idem  i.  S.  adtunc  fy  ibidem  instanthr  Mil,  or  de  qud 
quidem  plagd  mortali  idem  J.  S.  languebaty  Sf  languidus 
vixit  usque  talem  diem  anno  supradictOy  quo  quidem  dUe  idem 
J.  S.  de  plagd  mortali  prsedictd  obiit. 

Altho  as  well  in  the  indictment  of  manslaughter  as  murder 
the  stroke  is  to  be  alleged  to  be  mortalis  plaga^  and  given 
felonice^  and  in  both  cases  interfeciij  yet  in  case  of  murder 
there  is  somewhat  more  to  be  laid,  or  otherwise  it  will  amount 
but  to  an  indictment  of  manslaughter,  and  the  offender  shall 
have  his  clergy. 

And  the  special  words  in  an  indictment  of  murder 
[  187  ]  are,  1.  Ex  malitid  prasecogitatd.  2.  Murdravii^  this 
word  murdravii  is  a  word  of  art,  and  cannot  be  other- 
wise exprest,  therefore  murderavit  instead  of  murdravii 
vitiates  an  indictment  of  murder.  H.  45  Eliz.  Crake,  n.  15. 
Ryle*s  case.(j) 

Tho  murdravii  be  in  the  indictment,  yet  if  it  want  the  words 
ex  malitid  sud  pramcogitatd,  the  party  shall  have  his  clergy. 
Dy.  224.  b.  11  Co.  Rep.  37.  a. 

An  indictment  of  treason  for  counterfeiting  the  king's  coin 
ought  to  shew  particularly  what  kind  of  coin,  viz.  groais,  or 
shillings.  27  H.  6.  Enditement  10.  but  ahho  it  is  usual  to  ex- 
press the  numbers  of  each  kind,  yet  it  is  not  of  absolute  neces- 
sity in  the  indictment.  M.  38  fy  39  Eliz.  B.  R.  Long^s  case. 

An  indictment  of  high  treason  for  conspiring  the  king's  death 
ought  not  only  to  contain  the  compassing  or  conspiring  to  do 
the  act,  but  must  also  set  down  an  overt  act  in  pursuance  of  it. 

As  in  all  indictments  of  felony  there  must  be  feloniet,  and  of 
treason  there  must  be  prodiiorie,  so  it  must  be  laid  to  be  done 
vi  ^  armis  at  common  law.   Slam/.  P.  C.  94.  a. 

But  the  statute  of  37  H.  8.  cap.  8.  hath  now  made  that  not  to 
be  necessary. 

And  therefore  P.  16  Jac.  B.  R.  Croke,  n.  2.  HarVa  ca8e,(l) 
it  was  adjudged  and  affirmed  in  a  writ  of  error,  that  an  indict- 

(f )  Cfo.  Eli*.  930.  (()  Cra  Jm.  473.  vide  Cr%.  Uc  345. 
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inent  of  rescue  without  the  words  vi  ^  armis  is  good  by  reasoa 
of  this  statute,  which  extends  to  make  good  indictments  of  felony, 
treason,  or  other  misdemeanors,  notwithstanding  the  omission 
of  vi  4*  artnisj  as  well  as  notwithstanding  the  omission  of  glc^ 
dii3y  baculia  ^  culieliisy  but  this  statute  extends  not  to  declara- 
tions in  trespasses,  suits  between  party  and  party,  or  informa- 
tions for  the  king,  but  only  to  itidictments.[7] 


[7]  If  uiy  fact  or  circumstance  which  is  a  necessarj  ingredient  in  the  offence 
be  omitted  in  the  indictment,  such  omission  vitiates  the  indictment,  and  the  de- 
fendant may  aTaail  himself  of  it  bj  demurrer,  motion  in  arrest  of  judgment,  or 
writ  of  error.  R.  t.  Oimer,  5  East,  304;  R.  t.  Everett,  8  B.  Sf  C.  114,  S,  C, 
2  M:  ^  R.  35;  R.  t.  Lea%e,  Andr.  236;  R,  ▼.  Norton,  8C,Sc  P.  196;  i2.T.  Jtfer. 
(M,  8  ilil.  4r  JBU.  481 ;  R.  ▼.  Chetre,  1  D.  if  R.  461,  5  7.  R.  623,  4  B.  ^  C.902, 
IB.  if  Ad,  861 ;  PtopU  ▼.  Rust,  1  Catne,  133.  Any  fact  or  circumstance  laid 
in  the  iodictroent,  which  is  not  a  necessary  insrredient  in  the  offence,  may  be  re- 
jected as  sorplnsage.  R.  ▼.  Jone9,  2  B.  ^  Ad,  611;  and  if  there  be  any  defect 
in  the  manner  of  ststing  such  matter,  the  defect  will  not  vitiate  the  indictment 
A.  ▼.  Wmlkor,  4  Rep,  41  e.;  R,  v.  HoU,  2  Uaeh,  595;  R,  v.  Howarth,  Z Stark.^S^ 
Arch,  C,  F.  130.  All  the  fects  and  circumstances  which  constitute  the  offence 
most  be  stated  with  such  certainty  and  precision  that  the  defendant  may  be 
enabled  to  judge  whether  they  constitute  an  indictable  offence  or  not,  in  order 
that  be  may  plead  or  demur— or  what  species  of  offence  they  constitute,  to  ena* 
ble  bim  to  prepare  his  defence,  to  plead  a  conviction  or  aoqoiUal  in  bar  of  another 
proeeention  for  the  same  offence,  &c.,  and  that  there  may  be  no  doubt  as  to  the 
judgment  which  should  be  given,  in  case  of  conviction ;  see  R  v.  Rowed,  3  Q.  B, 
180, 2  G:  St  Dav,  518;  JL  v.  Biaion,  2  7.  A  561 ;  R,  v.  Manox,  Str.  1127;  R.  v. 
Hsrptr,  5  Mod,  96;  R,  v.  Lake,  3  Leon,  268;  i2.  v.  Roberts,  Show,  289,  2  Hav^. 
c  25,  e.  58;  R,  v.  Stoeker,  1  iS^.  342,  371 ;  R.  v.  Sumghion,  Str.  900;  R.  t. 
FUmi,  Hardw.  370;  R.  v.  Home,  Cowp,  682;  R.  v.  Holland,  5  7.  R.  611,  623, 
lLeacA,249;  12.  v.  Perrott,  2  M.  ^  &  386 ;  12.  v.  MorZ^y,  Younge  ^  Jerots, 221 ; 
R,  V.  Jouta,  1  Car,  Sf  Kir,  243;  R,  v.  Biar$hall,  1  Mood.  C,  C,  158 ;  State  v.  Dal- 
tarn,  9  Mwrjk,  379;  Cam,  v.  Pintard,  1  Browne,  59 ;  Simmont  v.  Com,  1  Rawle, 
142;  Cam,  v.  OiileopU,  1  S,  Sf  R  469.  CerUinty  to  a  certain  intent  in  genera! 
is  an  that  is  required  in  indictments.  See,  for  the  different  kinds  of  certainty, 
Co,  Liu,  90$  a.;  R,  v.  Limg,  5  Rep.  121  a.;  Arch.  C.  P.  43.  Mere  matter  of 
indoeement  does  not  require  so  much  certainty  as  the  statement  of  the  offence. 
R.  V.  Wright,  1  Ventr,  170;  Com,  Dig.  Indict.  O,  5.  In  an  indictment  for  so. 
fieiting  or  ineiting  to  the  commission  of  a  crime,  or  for  aiding  and  assisting  in 
the  oommission  of  it,  it  is  not  necessa^  to  state  the  particulars  of  the  incite- 
ment, Slc  or  of  the  aid,  Slc  R,  v.  Higgina,  2  Eaot,  5 ;  see  Com,  v.  Roger9^ 
SS,if  R,AS$\  State  y.  John,  9i\ta  Jack  Dent, 3  OiU.Sf  John.  B;  People  v.  Bueh^ 
4  HUT*  Rap,  133.  When  a  statute  enumerates  offences  disjunctively,  the  indict- 
ment must  charge  them  conjunctively.  Salk.  342,  371;  5  Modi  137;  8  /d.  32; 
Bmrr.  399 ;  Angel  t.  Cam,  2  Virg.  Cao.  231 ;  Jonee  v.  StaU,  I  McMullen,  236; 
Stata  w.  Priea^  6  Halat,  203.  An  indictment  which  may  apply  to  two  offences 
■ad  does  not  specify  which,  is  bad.  R.  v.  Oraham,  1  Leach,  87 ;  12.  v.  MarehaU^ 
lR.if  Mood.  C.  C.  158;  but  see  Reap.  v.  Caldwell,  1  Dall.  150;  State  v.  Oillert, 
13  Verm.  647.  If  the  indictment  charge  that  he  murdered  or  caused  to  be 
mnrdered,  forged  or  caused  to  be  forged,  &.&  it  is  bad.  2  Hawk.  e.  25,  «.  58 ; 
Salk,  342,  371;  1  Chit.  C.  L.  231.  The  offence  must  be  positively  charged,  and 
sot  sUted  by  way  of  reciUl;  R.  v.  Inhah:  of  Hamworth,  Str.  900,  n.  1;  12.  t. 
Crawharet^  Ld.  i£iym.  1363;  nor  argumentatively;  &i/ik.  373.  Conclusions  of 
law  resulting  from  the  facts  of  the  case  need  not  be  stated ;  it  is  enough  to  state 
the  fects  and  leave  the  court  to  draw  the  inference.  2  Leach,  941 ;  12.  v.  Smithy 
9B.^P.Vn,MLSfR.5,l  Eaat,  P.  C.  163;    12.  v.  Booth,  12.  ^  12.  7,  id.. 


187  HISTORIA  PLACITOHUM  CORONiE. 

VIII.  Touching  the  coochision  of  the  iodictmeDt. 

Upon  an  indictment  of  murder,  where  the  stroke  is  supposed 
to  be  done  at  one  day  or  place,  and  the  death  at  another  day 
or  place^^the  conclusion  ought  not  to  be  ^  sie  felonicty  volun-- 

29.  Where  the  offence  caDDot  be  lUted  wiUi  complete  certaiiitT,  it  is  tofficient  to 
•Ute  it  with  as  mach  cerUinty  as  it  is  capable  of.  See  i  CMt.  C.  L.  171,  929 ; 
R.  V.  GiU,  2  B,  Sf  Aid.  209,  &  C.  1  ChU.  Rep,  698;  R,  w.  Kenriek,  S  Q.  B,  49, 
1  Dav,  Sf  Mer.  208;  Com,  w.  Judd.  2  Matt,  329 ;  Ctm,  w,  CoUina,  3  &  if  R.  220; 
C^m,  ▼.  M^in^  5W,ifS,  461.  Where  an  offence  is  stated  with  gfreater  partjca- 
hurity  than  is  necessary,  the  unneoessarj  allegations,  if  descriptive  of  some  in- 
gredient in  the  oflfence,  and  not  merely  of  nutters  of  aggraration,  are  material 
and  relevantt  and  cannot  be  rejected.  Arch,  C,  P.  56.  Objections  to  the  form 
tad  sufficiency  of  an  indictment  may  be  discussed  and  decided  during  the  trial, 
before  the  jury;  but  generally  this  should  be  only  on  motion  to  quash,  in 
arrest  of  judgment,  or  on  demurrer.  U.  8.  t.  Chttding,  12  WhmL  460,  6  Comd, 
R^S12, 

It  is  essentially  necessary  in  an  indictment  for  murder  to  set  forth  particularly 
the  manner  of  the  death  and  the  means  by  which  it  was  effected.  1  £!ssl,  P.  C.  341. 
If  it  appear  that  the  party  were  killed  with  a  different  weapon  from  that  described, 
or  if  it  be  laid  by  one  sort  of  poison  and  it  turn  out  to  hare  been  by  another,  it  will 
maintain  the  indictment.  R.  w.  Culkin^S  C,  6f  P,  121;  R,  v.  Wmten^  1  id,  250;  R, 
V.  Orounsel,  id,  788 ;  R,  v.  Clark,  lB,SfB,  473, 3  Camp.  75 ;  PeopU  ▼.  TVwutfaJ, 
«l  al,  3  Hill,  479:  Peo^de  ▼.  Cidt,  id.  432.  But  if  a  person  be  indicted  for  one  species 
of  killing,  as  by  poisoning,  he  cannot  be  convicted  by  eridence  of  a  species  of  death 
entirely  difierent,  as  by  shooting,  strangling,  Slc  ilfacatty*s  ca$e,  9  Rep,  67, 2  Hmwk. 
<u23. «.  84;  1  Eaet,  P.  C.  341 ;  R.  ▼.  Kelly,  R,ifM.C,C.R,U3;R.w.  Tftom/tsss, 
id.  139 ;  R.  t.  Martin,  SCifP.  128 ;  Brawm'$  cate,  1  Lew.  165.  It  seems  to  be  ne. 
oessary  to  aver  a  etrikiw  where  the  death  has  been  occasioned  by  a  womid,  bmise, 
or  other  assault  R,  v.  L^ng,  5  Rep.  122,  s.;  R.  v.  Lorkiu^  1  Bultt.  124 ;  but  see 
3  Hawk.  e.  23,  $.82;R,  v.  DaU,  I  R,  Sf  M,  C.  C,  5;  WkUe  v.  Com.  6  JBtnii.  179 ', 
State  V.  Owen,  1  Murpk,  452;  Oibean  v.  Com.  2  Virg,  Ca.  111.  It  seems  that  if 
the  death  be  occasioned  by  any  instrument  holden  in  the  hand  of  the  party  killing 
at  the  time,  it  should  be  so  alleged,  and  that  regularly  the  instrameot  shoqid  be 
ftated  to  be  of  a  certain  value  or  of  no  value;  but  see  the  observatioDs  of  Mr.  JSetl, 
P.  C  341.  An  indictment  for  murder  may  be  good  without  stating  the  accused 
to  be  a  person  of  sound  memory  and  discretion,  and  though  the  killing  most  be 
set  out  in  such  terms  as  to  show  dearly  that  it  was  unlawful,  yet  the  word  **  on* 
lawful*'  need  not  be  necessarily  used.  Jerry  v.  The  State^  I  Blaeltf,  396.  The 
indictment  roust  state  that  the  act  by  which  the  death  was  occasioned  was  done 
feloniously,  and  that  it  was  done  of  malice  aforethought,  and  it  most  also  stats 
that  tiie  prisoner  murdered  the  deceased.  Hawk.  e.  23,  s.  77;  Com.  v.  Oibeam,2Virg, 
Oat.  70 ;  but  see  Andereon  v.  State,  5  Pike,  445 ;  Re^.  v.  Hoaeymatt,  2  DmIL  2&, 
If  the  averment  of  malice  aforetkought  be  omitted,  and  the  indictment  only  allege 
that  the  stroke  was  given /e/ontous/y,  or  that  the  prisoner  murdered^  &c  or  kUUd, 
or  eiew  the  deceased,  the  conviction  can  only  be  for  manslaughter.  1  JBSfsl.  P.  C. 
345.  It  was  formerly  considered  necessary  to  state  in  what  part  of  the  body  the 
wound  was  given,  and  also  to  state  the  length  and  breadth  of  it  5  Rap,  120,  Croi 
Jae,  95,  2  ikiwk,  e.  23,  s.  80;  but  this  seems  to  be  no  longer  essential.  See  R,  v. 
Moeely,  R.  ^  JIT.  C.  C,91;R.  v.  Tomlinaon,  6  C.  Sf  P,  370 ;  TumerU  cess,  1  Lam, 
177;  U.  &  V.  Maunier,  Nor,  Car.  Ca;  79 ;  Slate  v.  Owen,  1  Murph.  452 ;  see  SiaU 
T.  ilfoses,  2  Dev.  452.  Where  the  manner  of  the  death  is  doubtful  it  will  be  proper 
to  lay  it  differently  in  different  counts  so  as  to  meet  the  evidence.  See  R.  y.  ii!ad. 
mar M,  2  Leach,  569.  The  death  by  the  means  stated  most  be  positively  alleged. 
1  Eatt,  P.  C.  343 ;  R,  v.  Tye,  R.  Sf  R,3iS;  State  v.  Wimberly,  3  McCard,  ISOi 
The  words  **  languishing  did  live,*'  Slq,  are  not  a  material  part  of  the  indictment 
and  qiay  be  struck  out  Penn.  v.  BeU^  Addia.  173*    The  respective  times  of  the 
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iarie,  fy  ex  malitid  sud  prmcogitatd  prsedieius  J.  S.  prag/a" 
turn  A.  fi.  at  the  day  and  place,  where  the  stroke  was  given, 
interfeeit  Sf  murdravity  this  is  not  good,  because  tho  tlie  stroke 
is  the  offense  and  cause  of  the  death,  yet  it  is  neither  murder 
nor  manslaughter  till  the  party  die.  M.  32  if  33  Eliz.  B.  R. 
Croktj  n.  13,  Foster^ s  case.(ii) 

But  if  it  supposes  the  murder  or  manslaughter  to  be  where 
the  party  died,  this  is  good,  for  then  and  not  before  it  is  murder. 
4  Co.  Rep.  41.  b.  Haydon^s  case. 

But  the  best  way  is  4*  sic  prsefatus  A.  ipsum  B.  fyc.  mode 
if  formd  prmdiciis  interfeeit  ^  murdravit.  4  Co.  Rep.  43.  b. 
Haydon's  case. 

But  if  the  conchision  be  ^  sic  prsefatum  B.  apud  C.  (where 
the  stroke  only  was  given)  modo  fy  formd prxdicV  interfeeit  tf 
murdravity  it  is  not  good,  for  it  is  repugnant.  M.  32  fy  33  Eliz. 
B.  R.  Crokey  n.  13.   Foster  and  Hume. 

And  if  in  the  same  case  the  conclusion  be  only  ^  sic  die  4* 
loeo  prsedietis  interfeeit  Sf  murdravity  it  is  doubtful  whether  it 
be  good,  because  one  time  and  place  is  alleged  for  the  stroke, 
another  for  the  death,  and  (predictis)  may  refer  to  either,  H. 
42  Eliz.  B.  R.  CrokCy  n.  12.   Wingfield's  case.(a:) 

Regularly  every  indictment  ought  to  conclude  contra  pacem 
domini  regiSffoi  that  is  not  taken  away  by  the  statute  of  37  H. 
8.  cap.  8. 

And  therefore  an  indictment  without  concluding  contra  pa- 
rem,  4"^.  is  insufficient,  tho  it  be  but  for  using  a  trade  not  being 
an  apprentice.  H.  23  Car.  I.  B.  R.  for  every  oflfense  against  a 
a  statute  is  contra  pacem,  and  ought  so  to  be  laid. 

But  an  indictment  need  not  conclude,  ^  contra  coronam  ^ 
dignitatem  ejus,  tho  it  be  usual  in  many  indictments.  M. 
Sd  Car.  B.  R. 

An  indictment  that  concludes  contra  pacemy  and  saith  not 
domini  regisy  is  insufficient.  M.  23  Car.  1.  adjudged. 

If  •($.  be  indicted  for  an  offense  supposed  to  be  committed  in 

(«)  Cr^.  EL  156.   4  Co.  43.  b,  by  the  name  ofHum*  and  OgU. 
{X)  Cro.  EUt.  739. 


woimd  and  death  most  be  abown,  that  it  may  appear  that  the  deceaaed  died  within 
a  year  and  a  day  from  the  atroke  or  other  cause  of  death;  but  thouffb  the  day  or 
Tc«r  be  mietaken  it  if  not  material,  if  it  appear  by  the  evidence  Uiat  the  death 
happened  within  the  time  limited  without  which  the  law  does  not  attribute  the 
death  to  the  atroke  or  poiaon.  1  Rm99,  on  Cr.  563 ;  Slate  v.  OrreU^  1  Dee.  139.  An 
indictment  against  two,  which  atates  the  death  to  be  the  reault  of  two  different 
iojnriee  inflicted  by  each  of  the  defendants  separately,  on  different  days,  is  bad. 
JL  T.  Derett,  8  C.  Jr  P.  639.  See  grenerally  4  Bl  Com.  306;  Arch.  C.  P.  1,  489; 
km  WHtb^,  1846 ;  Rooc.  Cr.  Ev.  74-405 ;  1  Ru$$.  on  Cr.  548,  by  Shar9u>ood,  1845; 
3  B«ra*t  J.  tdU.  1845,  jk.  856 ;  DatU'  Virg.  C.  L.  428 ;  Whart.  C.  L.  60, 268. 
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the  time  of  a  former  king,  and  concludes  contra  pacem  domini 
regis  nunCf  it  is  insufficient,  for  it  must  be  supposed  to 
[  189  ]  be  done  contra  pacem  of  that  king  in  whose  time  it 
was  committed. 

But  if  a  man  be  indicted  in  the  time  of  one  king  contra  pa- 
cem domini  regis  nuncy  he  may  be  arraigned  for  that  offense 
in  the  time  of  his  successor.  1  E.  6.  B.  Corone  178.  Endite- 
ment  44.  neither  is  the  indictment  itself  discontinued  by  the 
demise  of  the  king,  tho  in  some  cases  the  process  be.  7  Co. 
Rep.  30,  31. 

If  an  offense  be  supposed  to  be  begun  in  the  time  of  one  king, 
and  continued  in  the  time  of  his  successor,  (as  a  nuisance,)  it 
must  conclude  contra  pacem  of  both  kings,  or  else  it  is  insuffi- 
cient 7!  3  Jac.  B.  R.  Felverton^s  Rep.  66.  Sir  John  Win- 
ier^s  case. 

If  an  offense  be  alledged  in  the  time  of  Q.  Eliz.  and  the  in- 
dictment taken  in  the  time  of  K.  James^  and  concludes  contra 
pacem  nuper  regina  ^  domini  regis  nunCi  it  seems  good,  and 
domini  regis  nunc  but  surplusage,  as  well  as  in  a  count  in 
trespass.  M.  13  Jac.  Croke,  n.  3.  Cottington  and  fVilkins,{z) 
quaere. 

Touching  the  conclusion  contra  formam  statuti^  somewhat 
hath  been  said  in  the  last  chapter;  I  shall  add  some  things  more. 

If  an  offense  be  newly  enacted,  or  made  an  offense  of  an 
higher  natilte  by  act  of  parliament,  the  indictment  must  con- 
clude contra  formam  statuti,  as  an  indictment  for  buggery, 
transporting  of  wool,  ^c. 

Rape,  tho  before  the  statute  of  Westminster  2.  it  was  a  tres- 
pass, yet  being  made  felony  by  that  statute,  the  indictment 
ought  to  conclude  contra  formam  statuti^  6  H.  7.  5.  a. 

If  an  offense  were  high  treason,  &c.  at  the  common  law,  and 
a  declarative  act  of  parliament  declares  it  so,  as  the  statute  of 
25  E.  3.  de  ProditionibuSf  the  statute  of  3  H.  5.  of  clipping  the 
coin,  &c.  till  repealed  by  1  Mar.  the  indictment  is  good  with  a 
conclusion  contra  formam  statuti,  or  without  such  a  conclu- 
sion. 

But  at  this  day  the  indictment  for  clipping,  washing,  &c.  of 

coin  enacted  to  b6  treason  by  the  statutes  of  5  &  IS 

[  190  ]  Eliz.  must  not  only  express,  as  the  statute  requires, 

that  it  was  {causa  lucri,)  but  must  conclude  contra 

formam  statuti. 

If  an  offense  were  felony  at  common  law,  but  a  special  act 
of  parliament  oust  the  offender  of  some  benefit,  (that  the  com- 
mon law  allowed  him,)  when  certain  circumstances  are  in  the 

(«)  Cro.  Jac.  377. 
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Ikctj  tho  the  body  of  snch  indictment  must  express  those  circam- 
stances  according  as  they  are  prescribed  in  the  statute,  yet  the 
indictment  must  not  conclude,  contra  formam  siaiuiu 

Thus  the  statute  of  21  Jac.  cap.  27  concerning  murdering  of 
bastard  children  requires  proof  by  one  witness,  that  the  child 
vfHS  dead  born,  the  indictment  must  shew,  that  it  was  a  bastard 
child,  to  bring  the  offender  within  that  statute,  but  concludes 
not  contra  formam  siatuti. 

So  by  the  statute  of  8  EKz.  cap,  4.  in  cases  of  pick-pockets, 
39  Etiz,  cap.  15.  breaking  houses  in  the  day-time,  and  stealing 
to  the  value  of  5^.  the  statute  oi  2^  H.  8.  cap.  1.  in  cases  of 
petit  treason,  wilful  murder  of  malice  prepense,  robbing  in  or 
near  the  highway,  18  Eliz.  cap,  7.  in  case  of  burglary,  the 
statute  of  4  &  5  iP.  ^  Jl/.  cap.  4.  in  case  of  malicious  command- 
ing, &c  any  person  to  commit  murder,  robbery,  wilful  burning, 
the  offenders  are  ousted  of  their  clergy ;  the  body  of  the  indict- 
ment must  bring  them  within  the  express  purview  of  the 
statutes  or  otherwise  they  shall  have  the  benefit  of  clergy,  but 
it  need  not  conclude  contra  formam  statutiy  neither  is  it  usual 
in  such  cases,  for  they  were  felonies  before,  and  the  statutes  do 
not  give  them  a  new  punishment,  nor  make  them  to  be  crimes 
of  another  nature,  but  only  in  certain  cases  take  away  clergy. 

But  yet,  if  they  should  conclude  in  these  cases  contra  for* 
mam  statuti,  it  would  not  vitiate  the  indictment,  but  would 
be  only  surplusage;  for  tho  the  statutes  do  not  give  a  new 
penalty,  yet  they  take  away  an  old  privilege,  when  the  case 
falls  within  the  circumstances  mentiond  by  the  act. 

Upon  the  statute  of  1  Jac.  cap.  8.  ousting  persons  of  clergy 
in  case  of  stabbing,  the  other  party  not  having  a  weapon  drawn, 
Dor  stricken  first,  I  have  known  it  held  it  is  sufficient, 
that  the  indictment  bring  the  fact  within  the  purview  [  191  j 
of  the  statute,  tho  it  concludes  not  contra  formam 
statuti,  because  it  was  a  felony  before;  and  the  statute  only 
takes  away  clergy.     H.  23  Car.  1.  Page  and  Harwood,(a) 

Yet  the  usual  course  at  this  day  is  to  conclude  such  an  in- 
dictment contra  formam  statuti^  and  accordingly  it  hath  been 
ruled  good.  T.  9  Jac.  B.  JR.  Crokcj  n.  4.  Bradley  and  Banks, 
but  it  is  not  there  questioned  but  that  it  may  be  good  without 
it ;  so  that  in  these  cases,  where  clergy  is  specially  ousted  by 
an  act  of  parliament,  the  indictment  is  good  with  this  conclu- 
sion or  without  it,  but  the  best  way  in  these  cases  is  to  follow 
what  is  most  usual. 

If  an  offense  be  at  common  law,  and  also  prohibited  by 
statutes,  the  indictment  may  conclude  contra  formam  statuti 

(«)  AUyu  43.  Styl.  85. 
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or  atatutorutn;  thus  in  barretry,  tbo  there  be  no  direct  statute 
against  it  by  that  name,  yet  the  general  tenor  of  the  seFerai 
acts  running  against  it  by  circumlocutions^  the  indictment  con- 
cluding contra  formam  atatutiy  or  diversarum  siaiuiarum  is 
good, and  it  is  the  usual  form.  M.SlSr  32  Elix.  B.  B.  Crak^f 
n.  14.  Burton^ 9  case,(6)  H,  9  Car.  1.  B,  B.  Chapman*9  ca8e,(c)  \ 

but  it  must  conclude  also  contra  pacem,  M.  6  Car.  B.  B.         ii 
Periam^s  case.(rf)  /i 

If  an  offense  be  at  common  law,  and  also  prohibited  by  U 
statute,  with  a  corporal  or  other  penalty,  yet  it  seems  the  party  '^ 
may  be  indicted  at  common  law,  and  then,  tho  it  conclude  not  H 
contra  statutif  it  stands  as  an  indictment  at  common  law,  and  -'^ 
can  receive  only  the  penalty,  that  the  common  law  inflicts  in  \ 
that  case.  \ 

Thus  an  indictment  for  a  riot  is  good,  tho  it  concludes  not 
contra  formam  statutif  because  an  offense  at  common  law, 
tho  prohibited  also  by  acts  of  parliament  under  severer  penal- 
ties.    P.  5  Jac.  B.  B.  WormalPs  case.(e) 

So  it  seems,  if  perjury  be  committed,  that  is  within  the 
statute  of  5  Eliz.  cap.  9.  but  concludes  not  contra 
[  192  ]  formam  statutif  yet  it  is  a  good  indictmennt  at  com- 
mon law,  but  not  to  bring  him  within  the  corporal 
punishment  of  the  statute. 

And  yet  Mich.  10  Jac.  B.  B.  an  indictment  of  forceable 
entry  upon  the  statute  of  8  H.  6.  cap.  9,  and  Mic/l  9  Car.  1. 
B.  B.  an  indictment  for  forgery  quashed  for  not  concluding 
contra  forman  statuti^  Smithes  case ;(/)  yet  both  these  were 
offenses  at  common  law  tho  restitution  were  not  at  common 
law  in  the  first  case  nor  pillory  and  loss  of  ears  in  the  second, 
but  only  fine  and  imprisonment,  or  at  most  standing  in  the 
pillory,  but  without  mutilation. 

Regularly,  if  a  statute  only  make  an  offense,  or  alter  an 
offense  from  one  crime  to  another,  as  making  a  bare  misde- 
meanor to  become  a  felony,  the  indictment  for  such  new  made 
offense,  or  new  made  felony  must  conclude  contra  formam 
atatutif  or  otherwise  it  is  insufficient. 

And  on  the  other  side,  if  an  offense  be  purely  at  common 
law,  if  it  conclude  contra  formam  siatuti,  it  is  insufficient,  and 
shall  be  quashed,  except  in  the  instance  above  given  touching 
clergy,  de  quo  supra. 

And  therefore  an  indictment  of  battery  concluding  contra 
formam  statuii  is  insufficient,  and  shall  be  quashed.     71  18 
Car.  B.  B.  Croke^  n.  2.  Cholmley^a  case.(^) 

(6)  Cro.  mix.  148.  (e)  2  A.  il.  ;».  83.  p{.  4. 

(c)  Cro.  Car.  340.  (/)  2  /J.  it.  82.  fll  3. 

((f)  ^R.A.  82.  pi.  5.  (|r)  Cro.  Car.  465. 
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ese  general  observations  I  shall  add  touching  indictments 
statutes,  and  concluding  contra  formam  slaiuti. 
ho  an  indictment  grounded  upon  a  statute  must  conclude 
1  formam  statutiy  yet  it  is  not  necessary  to  recite  the 
1  in  the  indictment,  unless  it  be  a  private  statute,  whereof 
nn  cannot  take  notice.  Plo.  Com.  79.  b.  Patridge^s  case. 
47.  a.  363.  a. 

lo  it  need  not  recite  a  general  penal  statute,  yet  it  must 
the  fact  within  the  express  prohibition  of  the  statute, 
iise  the  conclusion  contra  formam  statuti^  and  the  im<- 
on  thereof  will  not  aid  the  indictment,  but  it  will  be  insuffi*- 
9  E.  4.  26.  6.    As  in  an  indictment  in  a  premunire  for 

one  being  a  principal  maintainor  of  the  jurisdiction  of 
3  of  Rome  contra  formam  statutif  yet  these  words  being 
d  to  the  intent  to  set  forth  the  authority^  &c.  which  are 
f  the  qualification  of  the  offense  containd  in  the 
ij  the  indictment  is  insufficient,  and  not  aided  by  [  193  ] 
nclusion  contra  formam  statuti.  T.  20  Eliz. 
63.  a.  ibid.  347.  a.  so  an  indictment  upon  the  statute  of 
.  cap.  12.  of  witchcraft,  if  •/^.  be  indicted,  that  exercuii 
iationemy  •^nglid  witchcraft,  contra  formam  statuti^ 
lit  saying,  that  thereby  any  person  was  pined,  lamed,  fyc. 

body,  it  is  insufficient,  because  that  is  a  circumstance 
ed  to  make  it  felony;  but  if  the  indictment  be,  that  exer- 
anglid  did  employ  maios  4*  nefarios  spiritus  ed  inteu' 
to  destroy  J.  S.  this  is  good,  tho  no  other  event  ensues, 
5  bare  employment  of  evil  spirits  to  or  for  any  intent  in 
•  T.  24  Car,  1.  B.  R.  upon  an  indictment  removed  from 
dtnu  nda^Bury.  [8] 


or  ooncInuoDB  of  indictments  for  offeucet  at  common  law,  see  R.  ▼.  Lam^ 
198;  R.  r.  Cook,  R.  ^  R.  176;  R.  v.  Wyatt,  Salk.  381;  1  Ventr.  108;  R. 
M,  Burr.  1901;  R.  r.  Taylor,  5  D.  Se  R.  iitSi;  R.  r.  Scott,  R.  6^  R.  415; 
Ubmert,  I  Mood.  C.  C.  359, 5  C.  df  t.  331 ;  R.  r.  Pringle,  fiBLSfRob.  109. 
eooatitationa  of  moat  of  the  Statea  require  all  indictments  to  condade 
It  the  peace  and  dignity  of  the  State."  Com.  ▼.  Roger;  5  S.  ^.  R.  463 ; 
Ktan,  iO  N.H.R.  347;  State  t.  Waehingion,  1  Bay,  120 ;  State  r.  An^ 
MeCord,  285 ;  Andereon  t.  State,  5  Pike,  445 ;  iStott  t.  Yaneey,  1  TV. 
f.  937;  State  ▼.  Johnoon,  1  Walker,  392. 

«  a  statate  either  creates  the  offence  altogether,  or  makes  an  offence  at 
I  law  an  oflfence  of  a  higher  nature,  the  indictment  must  conclude  contra 
•ffflvfi.  9  Hawk.  c.  35,  t.  116;  R.  r.  Clark,  Salk.  370;  State  ▼.  Jim, 
L  3;  Brown* 9  ea$e,  3  OreenL  177;  Com, r.  Springfield,  7  Maes.  9 ;  Slate  v. 
10  Maine,  19 ;  Chapman  ▼.  Com.  5  Whart.  427 ;  Com.  ▼.  Stoekbridge,  11 
r9 ;  Com.  v.  Northampton,  2  Maee.  116;  Com.  v.  Cooley,  10  Pick.  37;  Com.  t. 
S  Sinn.  332 :  Crain  ▼.  State,U  Ferger,  390.  If  the  indictment  do  not  make 
enee  of  a  higher  nature,  but  merely  increase  or  otherwise  alter  the  puniah- 
« indictment,  in  order  to  bring  the  offence  within  the  statute,  must  conclude 
iniMm  etatuti,  but  if  it  do  not  so  conclude,  it  may  still  be  a  good  indict. 
•  the  offence  at  common  law.  Com.  v.  Lunigam^  2  Bm.  Law  itsportrr,  49; 
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And  thus  far  touching  the  forms  of  indictments^  wherein 
generally  we  are  to  take  notice,  1.  That  none  of  the  statutes  of 
jeofails  extend  to  indictments,  and  therefore  a  defective  indict- 
ment is  not  aided  by  verdict. 

2.  That  in  favour  of  life  great  strictnesses  have  been  in  all 
times  required  in  points  of  indictments,  and  the  truth  is,  that  it 
is  grown  to  be  a  blemish  and  inconvenience  in  the  law,  and 
the  administration  thereof;  more  offenders  escape  by  the  over 
easy  ear  given  to  exceptions  in  indictments,  than  by  their  own 
innocence,  and  many  times  gross  murders,  burglaries,  robberies, 
and  other  heinous  and  crying  offenses,  escape  by  these  un- 
seemly niceties  to  the  reproach  of  the  law,  to  the  shame  of  the 
government,  and  to  the  encouragement  of  villany,  and  to  the 
dishonour  of  God.  And  it  were  very  fit,  that  by  some  law 
this  over-grown  curiosity  and  nicety  were  reformed,  which  is 
now  become  the  disease  of  the  law,  and  will  I  fear  in  time 
grow  mortal  without  some  timely  remedy. 

Siate  T.  Phelpt,  11  Fir.  Rep,  117.  Or  if  the  ttatote  be  merely  dedarmiory  of  in 
offence  at  common  law  without  adding  to  or  altering  the  punishment,  an  indictment 
for  the  offence  may  conclude  contra  formam  Mtaiuti^  or  as  at  common  law.  Peejde  v. 
Enoch,  13  Wend,  175;  Slate  t.  RipUy,  2  Brevard,  383:  Warner  r.  Com,  1  Fenn, 
Rep.  154  ;  State  v.  Evane,  7  GUI,  4  Johno,  390.  But  where  a  sUtaie  merely  takes 
away  a  certain  privilege  or  benefit  horn  a  person  committing  a  common  law  ofienoe 
under  particular  circumstances,  to  which  benefit  or  privilege  the  defendant  would 
have  been  entitled  at  common  law,  an  indictment  for  the  offence,  although  it  mast 
char^  it  to  have  been  committed  under  the  circumstances  mentioned  in  the  statute 
•houTd  not  conclude  contra  formam  $tatutu  R.  v.  PoUy,  \  CSf  Kir,  77;  R,  ▼•  Pmt- 
•en,  1  Mood,  C.  C.  1 3, 5  C.  ^  F,  121;  R.  v.  Chatbum,  1  Mood,  C.  0. 403 ;  iZ.  v.  Lacy 
Berry,  IM.Sf  Rob,  463;  Com,  v.  Searle, 3  Binn, 339;  Ruoeell  v.  Com,  1 S.  Sf  R.  177; 
White  V.  Com,  6  Binn,  179.  Where  one  statute  is  relative  to  another,  as  whers 
one  creates  the  offence  and  the  other  the  penalty,  an  indictment  lor  the  ofi^es 
must  conlude  contra  formam  etatutorum,  R,  v.  Adamo,  I  CSf  Mar,  299;  Statt  v. 
Caliae,  2  Harr,  Sf  GUI,  480;  State  v.  Fool,  2  Dev,  202.  But  if  one  sUtute  subject 
an  offence  to  a  pecuniary  penalty,  and  a  subsequent  statute  make  it  a  felony,  an 
indictment  for  the  felony  should  conclude  contra  formam  tiatuti.  R,  v.  Pitn^  R,  Sf 
R,  425.  When  the  offence  is  prohibited  by  several  independent  ttatntae,  tiw  in- 
dictment may  conclude  contra  formam  etatuti  oi^otatutontm,  2  Hawk,  c.  25, 1. 117. 
Kerne  v.  PeopU,  9  Wend,  203;  Bufman'o  caee,  8  Oreenl.  113;  Stata  ¥.  Jme$^ 
4  HaUt,  357.  An  indictment  for  a  common  law  felony  committed  abroad,  but 
made  triable  in  England  by  statute,  need  not  conclude  contra  formam  otmtmtL  R. 
y.  Sawyer,  R,  Sf  R,  294.  Though  there  be  but  one  statute  pn^ibiting  tbe  ofisnos^ 
it  is  not  error  to  conclude  contrary  to  the  **  statutes.**  TtronUy  ▼.  Stmte^  3  BT' 
ri$,  311 ;  U.S,y,  Gibert,  2  Sttmner'o  C.  C.  R,  19.  Omitting  to  ooodade  cmUra 
formam  etatuti  when  it  is  essential  is*error,  and  may  be  made  the  tulHeet  of  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error.  R.  v.  Pearaon,  1  HbsdL  C 
C.  313 ;  R.  v.  Radcliffe,  2  id,  68.  One  count  concluding  contra  formmm  tiaUti 
does  not  cure  another  without  the  proper  conclusion.  State  v.  Soule,  20  JUstiie,  19. 
If  an  indictment  conclude  contra  formam  etatvti,  when  it  should  coociude  as  at 
common  law,  the  mistake  is  not  material  and  the  words  contra  formam  §tatuti 
may  be  rejected  as  surplusage.  R,  v.  MathewM, 5  T,  R,l&,  R,y,  BatkmrH, Soy, 
225;  Ward  v.  RicK  1  Ventr,  103;  State  v.  Buckman,  8  N,  H,  R,  203;  KnmeUo  v. 
8taU,  3  Day,  103;  State  v.  Cruiser,  3  Harrie,  108;  Southworth  v.  State,  9  Cotm,  560; 
Com,  V.  Gregory,  2  Dana,  417 ;  Com,  v.  Hoxey,  16  Ma$M,  385;  J2cm.  ▼.  JVctPsO, 
3  YeatcM,  407;  Fenn.  v.  BeU,  Addio.  171 ;  Haolip  v.  State,  i*Hayw.  273. 
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CHAPTER  XXVI. 

CONCKRNINO   PROCESS  UPON   INDICTMENTS. 

In  many  cases  upon  an  indictment  process  of  outlawry  lies  not 
at  conamon  law,  nor  at  this  day,  as  in  an  indictment  of  fore- 
stalling,  22  E.  4.  11.  b.  but  in  an  indictment  of  trespass  the 
process  is  venire  faeiasy  and  when  non  invenius,  is  returned 
capias  and  exigent. 

But  in  all  indictments  of  felony  or  treason  process  by  capias 
and  exigent  lies,  and  at  the  common  law  in  case  of  felony  or 
treason  there  was  but  one  capias^  and  upon  non  inventus  re- 
turned an  exigent  awarded,  and  so  to  the  outlawry.  22  Jiss. 
81.  1  £r.  5.  6.  a. 

But  by  the  statute  of  25  E.  3.  cap,  14.  If  a  man  be  indicted 
before  justices  in  their  sessions  to  hear  and  determine,  and  be 
returned  non  est  inventus  upon  the  capias  issued,  another  writ 
oi capias  shall  issue  returnable  three  weeks  after  with  a  precept 
to  seise  his  goods,  and  detain  them  till  the  precept  returned,  and 
if  again  non  inventus  be  returned,  then  an  exigent  shall  issuoi 
and  the  goods  forfeit,  and  if  he  yield  himself  upon  the  capias^ 
then  the  goods  saved. 

This  statute  extends  not  to  treason,  and  therefore  certaiply  in 
treason  the  exigent  must  issue  upon  non  inventus  returned 
upon  the  first  capias. 

And  altho  the  statute  speaks  generally  of  felony,  it  seems 
tbaC  npon  an  indictment  of  murder  the  exigent  shall  issue  after 
the  first  eapiaSf  as  at  common  law,  and  accordingly  in  an  ap- 
peal of  robbery.  8  H.  5.  6.  b.    Process  226.    Coron.  184. 

But  it  is  said,  that  ip  an  indictment  (or  appeal)  of  robbery 
there  shall  be  two  capias  in  the  king's  bench  before  the  exigent 
shall  issue.  8  H.  5.  ubi  supra.  St  am/.  P.  C.  Lib.  II.  cap.  17. 
fol.  67.  a. 

But  at  this  day  the  process  in  case  of  an  indictment  [  195  j 
of  any  felony  is  only  one  capias,  and  then  an  exigent. 

For  tliis  statute  of  25  E.  3.  cap.  14.  as  to  the  second  case  is 
hardly  applicable  to  the  king's  bench,  nor  indeed  well  to  other 
justices,  that  sit  by  commission,  for  the  second  capias  is  to  be 
lefumed  at  three  weeks  after,  which  may  be  out  of  term,  or 
after  the  session  of  the  justices  ended;  therefore  gusere  the 
usage. 

By  the  statute  ofS  H.6.  cap,  10.  upon  appeals  or  indictments 
of  treason,  felony,  or  trespass  before  justices  of  peace  or  any 
other  having  power  to  take  such  indictments  or  appeals,  or 


195  HISTORIA  PLACITORUM  CORONJfi. 

other  justices  or  commissioners  in  any  county  or  franchise 
against  any  person  dwelling  in  any  other  county  than  where 
the  indictment  or  appeal  is  taken,  after  the  first  capiasy  another 
capias  shall  issue  to  the  sheriff  of  that  county,  wherein  the 
party  indicted  is  supposed  to  be  conversant,  returnable  before 
the  said  justices  or  commissioners  three  months  after,  4^.  with 
a  precept  to  the  sheriff  to  make  proclamation  at  two  coiinty 
courts  for  his  appearance  at  the  day  of  the  return,  and  then  the 
exigent  to  issue  upon  his  default,  and  in  case  any  exigent  be 
awarded,  or  outlawry  pronounced,  otherwise  to  be  boiden  for 
none. 

But  if  the  party  were  conversant  in  the  eotroty  where  be  is 
indicted  at  the  time  of  the  felony  or  treason  committed,  the  pt(h 
cess  to  be,  as  was  at  common  law. 
-  A.  proviso  not  to  extend  to  the  king's  bench  n6r  Chester. 

By  the  statute  of  10  //.  6.  cap,  6.  the  same  process  is  directed 
upon  indictments  of  felony  or  treason  removed  into  the  king's 
bench  by  certiorari^  or  into  any  other  courts. 

But  as  to  indictments  of  felony  or  treason  originally  taken  iti 
the  king's  bench,  they  are  not  within  these  statutes,  but  by  the 
statute  of  6  //.  6.  cap.  1.  there  is  special  provision  made,  that 
before  any  exigent  awarded  the  court  shall  issue  a  capias  to 
the  sheriff  of  the  county,  where  the  indictment  is  taken,  and 
another  to  the  sheriff  of  that  county  whereof  he  is  named  in  the 
Indictment,  having  six  weeks  time  or  more  before  the  return, 
and  after  these  writs  returned  the  exigent  to  issue  as  before. 

Upon  these  statutes,  little  effect  hath  been  obtaind^ 
[  196  ]  for  if  the  party  were  conversant  in  the  county  where 
the  felony  or  treason  was  committed,  (as  indeed  he  can- 
not  be  otherwise,}  then  he  may  be  named  of  that  place  where 
the  fact  was  committed  in  the  indictment,  and  then  the  process 
is  to  go,  as  at  common  Taw  before  the  statutes,  and  this  is  the 
usual  course  at  this  day,  that  if  the  felony  be  committed  in  A 
in  the  county  of  B,  the  indictment  runs  only,  qudd  J.  S.  nupef 
de  A.  in  com^  B.  prasdict*  (where  the  indictment  is  taken^) 

And  upon  the  same  reason  it  is,  if  J.  S.  be  indicted  in  the 
county  oiB.  for  a  felony  there  committed,  and  the  indictmeot 
runs  thus:  J.  S.  nuper  de  A.  in  com*  B.  aliAs  J.  S.  nupet  de  D. 
in  com*  S.  there  shall  no  process  go  to  the  sheriff  of  S.  because 
that  addition  is  only  in  the  alids  dictuSj  which  is  neither  ma- 
terial nor  traversable,  and  therefore  process  shall  issue  only  ia 
the  county  of  B.  where  he  is  indicted,  and  no  capias  with  pro- 
clamation in  the  county  of  S.  and  the  same  law  in  an  app^. 
1  E.  4.  1.  a. 

UJ,  S.  be  indicted  in  the  county  of  A  in  this  manner;  J.  S. 
de  A.  in  com*  B.  nuper  de  C.  in  com*  D.  the  capias  shall  issue 
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only  in  the  coanty  of  A  for  there  the  indictment  supposeth  him 
actually  conversant  at  the  taking  of  the  indictment;  but  if  the 
indictment  rnns  thus:  J.  S.  nuper  de  A.  in  com^  B.  nuper  de 

C.  in  coni^  D.  in  this  case  there  shall  go  a  capias  not  only  into 
the  coanty  of  B.  where  he  is  indicted,  but  upon  the  return 
thereof,  (if  it  be  before  commissioners,)  a  capias  with  prociama« 
tions  to  the  sheriff  of  D.  and  (if  in  the  king's  bench  upon  an 
indictment  originally  found  there,)  one  capias  to  one  sheriff, 
and  another  to  the  other  sheriff  according  to  the  statutes  of  8, 
10  and  6  Hen.  6.  above-named,  because  he  is  not  named  de  A« 
in  com^  B.  but  nnper  de  A.  in  com*  B.  and  nuper  de  C.  in  com* 

D.  and  not  with  an  aliiks  diciusy  as  in  the  former  case.  30  ff,  0. 
Process  192.(A) 

If  a  man  be  indicted  by  the  name  of  J.  S.  nvper  de  A.  in 
com*  CestrisSf  the  second  capias  with  proclamation  shall  be 
awarded  to  the  prince  or  his  lieutenant.   31  ^  6.  11. 
and  the  like  to  the  bishop  of  Durham,  or  chancellor  [  197  J 
of  Lancaster. 

There  was  a  very  sharp,  yet  useful  statute,  2  H,  5.  cap.  9. 
«If  any  person  make  complaint  in  the  chancery  of  any  felony 
or  riot  committed,  and  that  the  offender  fly  or  withdraw  him- 
self to  the  intent  to  avoid  execution  of  the  common  law,  a  bill 
thereof  shall  be  made  for  the  king  and  deliverd  to  the  chan- 
eellor,  who,  (if  he  be  duly  informed,  that  such  bill  containeth 
truth,)  shall,  at  his  discretion,  grant  a  capias  to  the  sheriff  of 
the  county  where  the  offence  is  committed,  returnable  in  chan«* 
eery  at  a  certain  day;  and  if  the  persons  yield  themselves  to 
the  sheriff,  they  shall  be  committed  or  baild,  as  the  case  shall 
require,  and  it  shall  be  commanded  to  inquire  of  the  fact,  and 
thereapon  to  be  done,  as  the  law  requireth;  but  if  they  appear 
Boty  then  a  writ  of  proclamation  to  issue  to  the  sheriff  return- 
able in  the  king's  bench,  by  which  it  shall  be  commanded, 
that  he  make  proclamation  in  two  counties,  that  the  parties 
appear  in  the  king's  bench  to  answer  the  matters  in  the  bill, 
(the  substance  whereof  is  to  be  recited  in  the  writ,)  upoii 
pain  to  be  convict  of  the  offense,  and  if  they  come  not  at  the 
day,  to  stand  attaint,  and  if  they  come  then,  the  fact  to  be 
inquired  of  as  above. 

^  Provided  that  the  suggestion  of  such  riots  be  testified  to 
the  chancellor  under  the  seals  of  two  justices  of  the  peace  and 
the  sheriff  of  the  county  before  the  capias  granted,  the  sub- 
stance of  the  complaint  to  be  exprest  in  the  writ  of  capias, 
and  also  in  the  writ  of  proclamation."  Like  provision  for  the 
counties  palatine. 

i/k)  And  PnetS9  103. 
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This  is  marked  as  an  obsolete  statutey  but  I  know  no  act  of 
parliament  that  repeals  it,  unless  it  be  the  implication  of  the 
statute  of  16  Car.  1.  cap.  10.  which  yet  seems  not  to  extend 
to  the  repeal  of  these  statutes,  for  the  chancellor  hath  no 
power  to  hear  and  determine  the  offenses^  but  only  to  grant 

f)reparatory  process  to  bring  them  in  to  answer  according  to 
aw,  for  they  are  to  be  prdbeeded  against  by  indictment,  if  Uiey 
appear. 

Yet  this  statute  hath  not  been,  that  I  know  of,  put 
[  198  ]  in  ure.  1.  Because  it  seems  doubtful,  whether  it  ex- 
tends to  murders  or  robberies,  unless  accompanied 
with  a  riot.  2.  Because  it  is  left  to  the  discretion  of  the  chan- 
cellor to  issue  the  process.  3.  Because  so  many  things  pre- 
vious to  the  process  are  required,  as  bill,  certificates,  probable 
evidence.  4.  Because  it  takes  up  so  much  delay,  that  they 
may  as  soon  be  taken  up  by  the  ordinary  way  of  indictment 
and  process  of  outlawry.  5.  And  especially,  because  in  such 
case  the  warrant  of  the  chief  justice  or  any  other  judge  of  the 
king's  bench,  upon  oath  made  touching  the  offense  and  the 
offenders,  reacheth  all  parts  of  England.  6.  Because  it  is  so 
severe,  for  an  innocent  person  may  be  convicted  upon  default 
of  appearance,  and  yet  have  had  no  notice;  but  in  case  of  an 
outlawry,  tho  it  be  an  attainder  in  itself,  yet  small  exceptions 
are  commonly  allowed  to  the  process  or  return,  and  so  by  writ 
of  error  usually  and  easily  reversible,  and  the  party  put  to 
plead  to  the  indictment. 

But  certainly  it  might  be  of  great  use  to  bring  in  and 
punish  notorious  offenders,  if  issued  discreetly  and  upon  great 
occasions,  provided  the  parties  were  first  indicted  by  the  grand 
inquest. 

Now,  for  the  farther  declaring  the  business  of  process  upon 
indictments  of  felony  these  points  are  considerable.  1.  Who 
may  issue  process  of  outlawry.  2.  Against  whom  it  is  to  be 
issued  in  relation  to  principals  and  accessaries.  3.  What  the 
tenor  of  the  exigent  and  outlawry.  4.  What  the  effect  or  con- 
sequence of  either.  5.  How  avoided  either  by  discontinuance, 
supersedeas^  or  error. 

I.  As  to  the  first  of  these,  namely,  who  may  issue  process 
by  capias  and  exigent. 

The  court  of  king's  bench  either  upon  an  indictment  origi- 
nally taken  before  them,  or  removed  thither  by  ceriiarari  may 
issue  process  of  capias  and  exigent  into  any  county  of  Eng- 
land upon  a  non  est  inventus  returned  by  the  sheriff  of  the 
county,  where  he  is  indicted,  and  a  testatum,  that  be  is  in 
some  other  county. 

Justices  of  gaol-delivery  regularly  cannot  issue  a  capias  or 
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exigeni^  because  their  commission  is  to  deliver  the  gaol  de 
prisonibus  in  ea  exisieniibuSySo  that  those, whom  they  have  to 
do  with,  are  always  intended  in  custody  already;  vide  supra 
cap.  5. 

Justices  of  oyer  and  terminer  may  issue  a  capias  or  exigent, 
and  so  proceed  to  the  outlawry  of  any  person  indicted  before 
them,  directed  to  the  sheriff  of  the  same  county,  where  they 
bold  their  sessions  at  common  law. 

But  by  the  statute  of  5  E.  3.  cap.  11.  they  may  issue  process 
of  capias  and  exigent  to  all  the  counties  of  England  against 
persons  indicted  or  outlawd  of  felony  before  them. 

Justices  of  peace  may  make  out  process  of  outlawry  upon 
indictments  taken  before  themselves,  or  upon  indictments  taken 
before  the  sheriff,  and  returned  to  the  justices  of  peace  by  the 
statute  of  1  E.  4.  cap.  1.  but  the  power  of  the  sheriff  to  make 
any  process  upon  indictments  taken  before  him  is  taken  away 
by  that  statute. 

The  process  to  the  outlawry,  viz.  the  capias  and  exigent 
most  be  in  the  king's  name,  and  under  the  judicial  seal  oi  the 
king  appointed  to  that  court  that  issues  the  process,  and  with 
the  teste  of  the  chief  justice,  or  chief  judge  of  that  court  of  ses- 
sions. 

A  man  is  indicted  by  inquisition  before  the  coroner,  quasre  if 
be  can  bylaw  make  out  process  of  outlawry;  videiur  qudd  sic. 
27  ^ssiz.  47.  B.  outlawry  38. 

II.  Against  whom  process  of  outlawry  shall  issue  upon  an 
indictment. 

Aitho  in  civil  actions  between  party  and  party  regularly  a 
capias  or  exigent  lies  not  against  a  lord  of  parliament  of  Eng- 
land,  whether  secular  or  ecclesiastical,  yet  in  case  of  an  indict- 
ment for  treason  or  felony,  yea,  or  but  for  a  trespass  vi  Sr  armiSj 
as  an  assault  or  riot,  process  of  outlawry  shall  issue  against  a 
peer  of  the  realm,  for  the  suit  is  for  the  king,  and  the  offense  is 
a  contempt  against  him:  And  therefore,  if  a  rescue  be  returned 
against  a  peer,  1  H.  5.  or  if  a  peer  of  parliament  be  convict  of 
a  disseisin  with  force,  H.  32  Eliz.  B.  R.  Croke,  n.  9. 
Lord  Stafford's  case,(t)  or  denies  his  deed,  and  it  be  [  200  ] 
found  against  him.  M.  38  fy  39  Eliz.  B.  R.  CrokCj 
n.  26.  the  earl  of  Lincoln's  case,(Ar)  a  capias  pro  fine  an  eod-' 
gent  shall  issue,  for  the  king  is  to  have  a  fine,  and  the  same 
reason  is  upon  an  indictment  of  trespass  or  riot,  and  much  more 
in  the  case  of  felony. 

In  an  appeal  by  writ  against  principal  and  accessary,  be- 
cause the  writ  is  general  and  distinguisheth  not  which  is  prin- 

(»)  Cr:  JSIu.  170.  (*)  Cro.  Eliz.  503. 
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cipal  and  which  accessary,  the  process  by  capias  shall  gd 
against  them  all;  but  if  the  defendants  make  default,  the  plain- 
tiffin  the  appeal  ought  to  declare  which  is  principal  and  which 
accessary  before  the  exigent  issues,  and  then  the  exigent  shall 
go  only  against  the  principal,  and  if  he  distinguisheth  it  not, 
but  prays  an  exigent  against  all,  he  is  concluded  to  charge  any 
as  accessary. 

But  in  an  appeal  by  bill  or  an  indictment,  the  bill  or  indict- 
ment declares  which  is  principal  and  which  accessary,  and 
there  indeed  the  process  by  capias  is  against  them  all,  but  when 
it  comes  to  the  exigent^  the  exigent  shall  issue  only  against  the 
principal,  and  process  continue  by  capias  injiniti  against  the 
accessary,  till  the  principal  be  outlawd,  and  then  an  exigent  to 
issue  against  the  accessary,  because  then  the  principal  is  attaint 
by  outlawry;  and  if  the  accessary  appear  upon  the  capias j  he 
shall  be  let  to  bail,  and  have  idem  dies  by  bail  till  the  process 
be  determind  against  the  principal,  and  this  was  the  common 
law,  but  farther  settled  by  the  statute  of  JVestm.  1.  cap.  14. 
2  Co.  Instit.p.  183.  and  St  am/.  P.  C.  Lib.  II.  cap.  17.  foL  69 
4-70. 

If  •/?.  and  B.  be  indicted  as  principals  in  felony,  and  C.  as 
accessary  to  them  both,  the  exigent  against  the  accessary  shall 
stay  as  before,  till  both  be  attainted  by  outlawry  or  plea.. 
40  ^ssiz.  25.  fyl  H.A.  36.  b.  for  it  is  said,  if  one  be  acquitted,  th& 
accessary  is  discharged,  because  indicted  as  accessary  to  both^ 
and  therefore  shall  not  be  put  to  answer  till  both  be  attaint* 
2  Co.  Instit.  183.  Plowd.  Com.  99.  A.  dubitatur;  for  tho  C.  he 
accessary  to  both,  he  might  have  been  indicted  as  accessary  X(p 
one,  because  the  felonies  are  in  law  several,  but  if  he 
[  201  ]  be  indicted  as  accessary  to  both,  he  must  be  prov'd  so. 
4  Co.  Rep.  44.  b.  Fauxe^s  case,  47.  b.  Waiters  case, 
2  Co.  Instit.  ubi  supra; but  vide  9  Co.  Sep.  119.  a.  lord  San- 
charts  case  contra  per  totam  Curiam. 

Not  a  the  diversity  seems  to  be  between  an  accessary  to  two 
principals  in  an  appeal,  there  he  shall  not  be  convict,  if  he  be 
only  accessary  to  one;  but  if  J3.  and  B.  be  indicted  as  princi- 
pals, and  C.  be  indicted  as  an  accessary  to  both,  if  he  be  found 
accessary  to  one,  he  shall  be  convicted,  because  the  king's  suit; 
qusere  8  H.  5,  6.  b.  9  Co.  Rep,  1 19.  a.  lord  Sanchar^s  case.(*) 

III.  As  to  writ  ofexigi  facias  J  and  the  return  thereof. 

If  the  defendant  render  himself  to  the  sheriff  before  the 
quint o  exactus,  and  appear  in  court  at  the  return  of  the  exigent 
and  plead,  and  is  bailed  to  attend  the  trial,  and  then  make  de* 
fault,  the  inquest  shall  not  be  taken  by  default  in  any  ease  of 

(•)  Vide  9upra,  Part  I.  p.  634. 


HISTORIA  PLACITORUM  CORONJE.  201 

felony,  either  upon  an  indictment  or  an  appeal,  tho  it  may  in 
oiher  cases,  but  a  new  capias^  and  after  that  an  exigent  shall 
issue,  and  a  capias  against  the  bail.  19.  E.  3.  Exigent  10. 

If  an  exigi  facias  be  delivered  to  the  sheriff,  and  there  are 
bat  two  county-courts  before  the  return,  and  the  sheriff  return 
the  first  and  second  exactus  fy  non  compamitf  and  that  there 
were  no  more  county-days  between  the  delivery  of  the  writ  to 
him  and  the  day  of  the  return,  there  may  issue  a  special  exigi 
facias  with  an  allocato  comiiatu,  if  it  be  prayed,  after  the 
leciim,  and  before  any  new  county-day  be  past,  but  if  any 
county-day  be  past  between  the  last  of  the  former  county-days 
and  the  return,  no  exigi  facias  shall  issue  with  an  allocato 
wmitatUj  but  an  exigi  facias  de  novo,  for  the  demand  of  the 
party  mu^t  be  at  five  county  courts  successively  held  one  after 
another  without  any  county  court  intervening,  22  E.  3. 11.  a. 
80  if  after  the  second  exacttis  the  offender  render  himself  and 
finds  mainprise,  and  at  the  day  of  the  return  makes  default, 
exigi  facias  with  an  allocato  comitatu  shall  issue, 
because  three  county-days  intervened,  but  a  new  exi-  [  202  ] 
gent  and  a  capias  against  the  bail,  22  E,  3.  ubi  supra, 
and  32  E.  3.  Exigent  14. 

And  therefore  in  London,  where  the  holding  of  the  hustings 
is  anoertain,  no  exigi  facias  shall  issue  with  an  allocato  hust* 
bng^,  because  the  court  cannot  take  notice  of  the  set  times  of 
holding  it,  as  they  may  of  the  times  of  holding  the  county- 
ooarL  21  E.  3.  35.  b.  17  E.  3. 43.  b.  Exigent  11.  but  vide  con- 
trarium  at  this  day  an  allocato  hustings  H.  19  Jac.  B.  JR. 
Archer  and  Dalby^l)  where  it  was  agreed,  that  if  an  exigent 
wues  in  London,  and  they  begin  in  husting  de  placito  terrae, 
(as  they  may)  they  shall  proceed  along  at  that  hustings  to  the 
outlawry,  without  mingling  their  hustings  de  communibus 
plaeitis;  but  if  an  allocato  hustings  comes,  they  shall  proceed 
without  omitting  any  husting. 

If  the  offender  appear  at  the  capias  and  pleads  to  issue,  and 
18  then  let  to  bail  to  attend  his  trial,  and  then  make  default,  the 
inquest  in  case  of  felony  shall  never  be  taken  by  default,  but 
a  capias  ad  audiendam  juratam  shall  issue,  and  if  he  be  not 
taken,  an  exigent,  vide  26  Ass.  51  Coron.  196.  and  if  he  ap- 
peared upon  itie  exigent  and  then  made  default,  an  exigi  facias 
de  novo  shall  issue.     16  Ass.  13. 

But,  if  upon  the  capias  or  exigent  the  sheriff  returns  cepi 
corpus,  and  at  the  day  hath  not  his  body,  the  sheriff  shall  be 
punished,  but  no  new  exigent  awarded,  because  in  custody  of 
record.  30  Assiz.  23.  but  if  the  party  be  returned  outlawd,  the 
process  thereupon  is  a  capias  uilegatum. 

(Z)  Palm.  378. 
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And  that  I  may  say  is  once  for  all,  as  well  this  process  of 
capias  utlegatum  as  all  other  process  upon  an  indictment,  and 
generally  all  process  for  the  king  are  with  a  non  omiiias prop- 
ter aliguam  liberiatem. 

And  therefore,  by  virtue  of  these  processes,  the  sheriff  may 
enter  into  any  liberty  to  execute  the  same. 

And  if  the  party  be  in  his  own  house,  or  in  the  house  of  any 
other,  if  the  doors  be  shut,  and  the  sheriff  having  given  notice 
of  his  process  demand  admittance  and  the  doors  be  not  opened, 
he  may  break  open  the  doors  and  enter  to  take  the  offender. 
5  Co.  Rep,  91.  6.  Semayne^s  case,  ^  libros  ibidem. 

Nay  farther,  if  a  party  outlawd  be  in  a  house,  and 

[  203  ]  the  door  be  refused  to  be  opened,  the  constable,  or  any 

other  person  in  pursuit  of  the  felon,  may  break  open 

the  doors  and  apprehend  a  person  outlawd  or  indicted  of  felony. 

The  return  of  the  outlawry  must  be  certain. 

It  must  show  where  the  county-court  was  held,  and  in  what 
county,  therefore  ad  comiiaium  meum  S.  tent,  apud  C.  and 
says  not  tn  comiiatu  prasdicto  or  in  com*  S.  is  erroneous.  11 
H.  7.  10.  a.  dubitaiur. 

The  like  if  it  be  ad  comitatum  meum  tenium  apud  S.  in 
com*  Somers',  and  says  not  ad  comiiaium  meum  Somers',  or 
ad  comiiaium  Somers',  without  saying  ad  comiiaium  meum 
Somerset.  P.  7  Jac.  B.  R.  adjudged,  Whiiing^s  case,(m)  6  H. 
7.  15.  b.llH.  7.  10.  a. 

And  yet  in  that  case  at  the  desire  of  the  king's  attorney,  in 
case  of  an  outlawry  of  felony  a  ceriiorari  issued  to  the  coro- 
ners to  certify  the  truth,  and  thereupon  the  return  was  amended 
according  to  a  like  precedent  in  the  time  of  E.  4.  T.  3  Car.  B. 
R,  Plumbs  case.(n) 

The  sheriff  must  return  the  day  and  year  of  the  king  to  every 
exactus. 

If  the  day  and  year  of  the  king  be  inserted  in  the  1,  2, 3  and 
5  exacius^  but  omitted  in  the  4th  exaciusj  it  is  erroneous,  and 
shall  not  be  supplied  by  intendment.  M.  14  Jac.  B.  R.  Chap- 
man^s  case  adjudged. (o) 

So  if  it  be  anno  regni  doninas  reginas  without  saying  Eliza* 
beihsBy  or  dominae  EiizabeihaB  without  saying  reginaa.  P. 
1  Jac.  C.  B.  Burford^s  case(/7}  and  Brandling*s  casej{g)ox 
anno  regni  domini  regis  Jacobi  without  saying  regni  sui 
•AngtiaBy  for  the  year  of  England  and  Scoiland  differ.  H. 
7  Jac.  Pen^s  case,(r)  so  if  there  be  less  than  a  month  between 

(m)  2  R.  A,  p.  803.  pi,  2.  (p)  Ibid,  p,  609.  pi.  6. 

(n)  Palm,  480.  Latch  210.  {q)  2  R.  A,  p  802.  pL  7. 

(0)  2.  R.  A.  p.  803.  pi,  1.  (r)  Urid.  p.  802.  pi.  8. 
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(he  first  and  second  exacius,     H.  13«/ac.  B.  R.  Taverner^g 
case.(s) 

Ad  husting  ient^  apud  Guildhall  civilatis  London  without 
saying  de  communibus  placitis  is  erroneous,  because 
they  have  two  hustings,  one  de  communibus  placitis,  [  204  ] 
another  de  placitis  terras.   6  //.  7.  15.  A.  11  H.  7,  10.  a. 

So  if  an  exigent,  be  against  J2,  and  B,  and  the  return  is 
prima  exacti  futrunt  4*  ^'o/i  comparuerunt  without  saying 
nee  eorum  aliquis  comparuit,  it  is  erroneous.  H,  13  Jac. 
B.  R.  Tuverner^s  case  adjudged,(/)  fy  sscpius  alibi. 

If  there  be  two  coroners  in  a  county,  the  calling  upon  the 
exigent  may  be  by  one  of  them,  and  likewise  one  alone  may 
give  the  judgment  of  outlawry.  14  H.  4.  34.  b.  per  Hankf. 
39  H.  6.  40.  b. 

But  it  seems  the  return  must  be  by  two  in  ministerial  acts. 
14  H,  4.  34.  b.  39  H,  6.  40.  *. 

The  name  of  the  coroner  must  be  subscribed  to  the  judg- 
ment of  outlawry  at  the  quinto  exactus.  M,  9  Car.  B.  R. 
Ethrington^s  case  upon  an  outlawry  of  felony,  and  it  must  be 
subscribed  also  by  the  name  of  their  office  yi.  B.  and  C.  D. 
eoronatoresj  unless  in  London,  where  the  mayor  is  coroner. 
M.  13  Jac.B,  R.  Earle's  case.(w)  F.  17  Jac.  Croke,n.  11. 
Garrard? s  case.(a?) 

The  sheriff's  name  and  office  must  also  be  subscribed  to  the 
return  of  the  exigent,  e.  g.  A.  B,  armiger  vicecomes. 

IV.  As  to  the  effect  of  the  exigent  or  outlawry  in  treason  or 
felony. 

1.  As  to  the  exigent  the  very  issuing  of  the  writ  of  exigent 
in  case  of  treason  or  felony  gives  to  the  king  or  the  lord  of  a 
franchise,  to  whom  that  liberty  is  granted,  the  forfeiture  of  all 
the  goods  of  the  party  so  put  in  exigent  from  the  time  of  the 
teste  of  the  writ  of  exigent.  41  Assiz.  13. 

And  therefore,  if  in  an  appeal  the  exigent  be  well  awarded, 
tho  the  writ  of  appeal  be  abated,  the  forfeiture  of  the  goods  by 
the  exigent  stands  in  force.  43  E.  3.  17.  b.  St  am/.  P.  C. 
Lib.  III.  cap.  22.  fol  184.  b. 

And  tho  the  outlawry  be  reversed  for  error  in  law  or  in 
fact,  as  if  the  party  were  imprisond  at  the  time  of  the  out- 
lawry and  after  the  exigent,  whereby  the  outlawry  is 
reversed,  yet  the  exigent  being  well  awarded  the  for-  [  205  ] 
feiture  of  the  goods  stands.     19  £.  3.     Forfeiture  19. 
30  H.  6.  ibid.  31. 

And  therefore  a  special  writ  of  error  lies  even  upon  the 

(«)  IM.  o.  809.  pL  5.  (u)  IbxA.  p.  802.  pi.  3  4r  4. 

(I)  2R.JL  p.  802.  pi.  1.  (X)  Cro.  Jac.  531. 
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award  of  the  exigent  for  the  party  so  put  in  exigent  or  his 
executors  to  reverse  the  award  of  the  exigent^  if  it  were 
erroneously  awarded  for  error  in  law  or  error  in  fact.  M.  33  if 
34  Eliz,  B.  R.  Marshe^s  case  adjudged,  cited  in  Foxley^s 
case,  5  Co,  Rep.  111.  a.  but  not  without  reversal  by  writ  of 
error.  Ibid.  As  if  he  were  in  prison,  or  beyond  the  sea, 
or  had  a  charter  of  pardon  before  the  exigent  awarded,^  and 
thereupon  the  very  award  of  the  exigent  shall  be  reversed, 
and  the  party  restored  to  his  goods,  and  so  it  is  for  matter  of 
l^w,  as  if  the  exigent  issued  against  the  accessary  before  the 
principal  attainted.     Stamf.  ubi  supra. 

But  the  avoiding  only  of  the  outlawry  avoids  not  the  exi* 
gent  if  well  awarded,  nay  altho  the  party  render  himself 
after  the  exigent  awarded,  and  plead  to  the  indictment,  and 
is  found  not  guilty,  yet  the  forfeiture  by  the  exigent  stands 
in  force.     22  ikssiz.  81. 

Therefore  it  is  necessary  for  a  party  outlawd  in  felony  to 
bring  his  writ  of  error  specially  tarn  in  adjudieatione  brevia 
de  exigi  facias^  qudm  in  promulgatione  utlegarise^  for  tho 
the  outlawry  be  reversed,  it  doth  not  reverse  the  award  of  the 
exigent. 

But  error  in  the  exigent  is  cause  to  reverse  the  outlawry, 
and  error  in  the  appeal  or  indictment,  upon  which  the  exi- 
gent is  awarded,  is  cause  to  reverse  both  outlawry  and 
exigent. 

But  without  a  judgment  of  reversal  in  a  writ  of  error  the 
forfeiture  by  the  exigent  awarded  stands,  tho  the  indictment 
be  quashed  or  the  appeal  abated,  because  the  king's  title 
being  of  record  must  be  avoided  by  a  record,  and  so  are  the 
books  of  41  ^ssiz.  13.  43  E.  3.  17.  b.  to  be  reconciled,  vide 
Foxley^s  case,  ubi  supra. 

2.  As  touching  the  forfeiture  by  outlawry.  Outlawry  of 
treason  or  felony  is  a  conviction  and  attainder  of  the  offense 
charged  in  the  indictment. 

And  as  the  award  of  the  exigent  gives  the  forfeiture 
[  206  ]  of  the  goods,  so  the  outlawry  gives  the  forfeiture  or  loss 
of  the  lands  of  the  party  outlawd,  viz.  in  case  of  out- 
lawry of  treason  his  lands  are  forfeited  to  the  king,  of  whom- 
soever they  are  held,  and  in  case  of  outlawry  of  felony  to  the 
lord  by  escheat,  of  whom  they  are  immediately  holden. 

But  it  must  be  remembred,  that  the  bare  judgment  of  out- 
lawry by  the  coroners  without  the  return  thereof  of  record  is  no 
attainder,  nor  gives  any  escheat.  Co.  Lit.  §  197.  fo.  128.  b. 
28  J9ssiz.  49. 

But  it  must  be  returned  by  the  sheriff  with  the  writ  of  exigi 
facias,  and  the  return  indorsed. 
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.  And  therefore,  if  there  be  a  quint o  exactuSy  and  thereupon 
tgiki^aifis  esi  per  judicium  coronaiorumy  but  no  return  thereof 
is  made,  there  lies  a  writ  of  certiorari  to  the  coroners,  9  H.  4. 
7.  b,  36  H,  6.  24.  b.  Dy.  223.  a.  or  to  the  sheriff  and  coroners, 
Jtegisier  284.  a,  38  E.  3.  14.  b,  vide  Dy.  317.  a.  to  certify  the 
outlawry  into  the  king's  bench,  but  this  is  only  either  to  ground 
a  charter  of  pardon  upon  it,  9  H.  4.  7.  b.  or  to  amerce  the  she- 
riff, where  he  returned  only  a  quarto  exactus  when  it  was 
^uinto  exactus^  36  H.  6.  24.  b,  but  of  what  effect  it  is  otherwise, 
there  seems  diversity  of  opinions :  I  think  as  followeth. 

1.  That  it  doth  not  disable  the  party  to  bring  an  action,  be- 
cause in  relation  to  party  and  party  it  stands  as  nothing,  till 
returned  by  the  sheriff.  Mich.  14  4- 15  Eliz.  Dy.  317.  a.  Put- 
ienham^s  case. 

2.  That  consequently,  barely  upon  such  a  return  of  an  out- 
lawry upon  a  certiorari^  without  the  writ  of  exigent  indorsed 
and  returned  together  with  the  certiorari,  it  seems  no  writ  of 
escheat  lies  for  the  lord ;  quaere. 

3.  But  if  the  writ  of  certiorari  be  directed  to  the  sheriff  and 
coroners,  and  the  writ  of  exigent  be  extant  in  court,  and  they 
return  this  outlawry,  possibly  this  may  be  a  sufficient  warrant 
to  enter  it  of  a  record,  as  a  return  upon  the  exigent,  for  the 
king's  advantage,  and  to  issue  upon  it  a  capias  utlegaV.  38  E. 
3.  14.  b.  to  have  the  forfeiture  of  his  goods.  14  fy  15  Eliz,  Dy. 
317.  a.  Co.  Lit.  fol.  288.  b.  37  H.  6.  17.  a.  vide  Proc- 
tor* a  case.  P.  5  Eliz.  Dy.  223.  a.  And  Stanley^ s  case  [207] 
there  cited  out  oils  E.  4.  to  this  purpose. 

4.  But  unless  the  writ  is  some  way  returned  or  extant,  I  think 
it  gives  the  king  no  title  to  land  or  goods,  for  the  writ  of  exegi 
facias  is  the  warrant  of  the  outlawry,  and  that  which  gives  the 
coroners  their  authority  in  such  a  case  to  give  judgment  of  out- 
lawry. 

And  it  is  not  like  the  case,  where  there  was  once  a  writ  and 
return  of  outlawry,  and  the  record  since  lost,  for  that  upon  cir- 
cumstances a  jury  upon  the  general  issue  may  find  a  record,  tho 
pot  shewn  in  evidence;  but  here  the  writ  was  never  in  truth 
indorsed  nor  returned. 

5.  But  if  the  writ  of  certiorari  were  directed  to  the  coroners 
alone,  tho  it  may  be  a  ground  to  cause  the  sheriff  to  mend  his 
return  and  make  it  according  to  the  truth,  yet  the  certificate  of 
the  coroners  will  not  make  a  record  to  intitle  the  king  or  lord 
to  any  thing  without  the  writ  of  exigent  extant,  and  the  return 
upon  it  amended  by  the  sheriff,  for  without  the  exigi  facias  and 
the  return  of  the  outlawry  upon  it,  I  think  there  is  neither  dis- 
ability, forfeiture,  nor  escheat,  and  therefore  P.  8  Jac.  C.  B.  a 
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certiorari  shall  not  be  so  much  as  granted  to  the  coroners  to  re- 
move an  outlawry  after  the  parties  death.  Sir  John  Fil^s  case. 
V.  Touching  the  avoiding  of  the  outlawry,  it  is  to  be  done 
either  by  plea  (ft  by  writ  of  ideniitate  nominis,  or  by  writ  of 
error. 

1.  By  plea,  where  the  record  of  the  outlawry  is  not  avoided 
but  made  good  against  another  person,  as  where  the  outlawry 
is  against  J.  S,  de  B,  and  the  party  taken  upon  it  is  another 
person  of  another  addition,  as  J,  S,  de  C.  or  J.  S.  junior j  4*c 
vide  19  H,  6.  58.  a.  10  E.  4.  16  a.  20  H.  6.  19  a. 

2.  By  writ  of  identiiate  nominis,  vide  F.N.B.  267.  20  E.  3. 
Erie/ 683.  14  H.  4.  27.  a. 

3.  By  writ  of  error,  for  it  is  a  judgment  of  record  and  must  be 
avoided  by  record. 

The  errors  assignable  are  either  errors  in  law,  whereof  before, 
or  errors  in  fact,  which  are  many,  as  if  the  party  ont- 
[  208  ]  lawd  were  an  infant  under  fourteen  years  old  in  case 
of  felony.  Dy.  104.  A.  3  H.  5.   Vtlagarie  11. 

So  if  he  were  imprisoned  at  the  time  of  the  outlawry,  unless 
being  brought  to  the  bar  and  demanded,  if  he  will  appear,  and 
he  refuse  it.    M.  8  Jac.  C.  B.  I  H.  7.  13.  21  E.  4.  73.  b. 

As  touching  avoiding  of  an  outlawry  of  felony,  because  be- 
yond the  sea.  H.  15  Jac.  B.  R.  Carter* a  case,(y)  these  differ- 
ences were  agreed  by  the  court,  whereby  the  differing  books 
are  reconciled  upon  view  of  divers  precedents. 

1.  If  a  man  having  committed  a  felony  goes  beyond  the  sea 
voluntarily,  or  upon  his  own  occasions,  and  not  in  the  king's 
service  before  any  exigent  awarded,  tho  after  the  indictment, 
and  then  an  exigent  is  awarded,  and  the  offender  being  beyond 
the  sea  is  outlawd  for  the  felony,  he  may  assign  it  for  error. 

2.  But  if  after  the  exigent  awarded  upon  the  indictment  of 
felony,  then  he  goes  beyond  the  sea  voluntarily  or  upon  his 
own  occasions,  and  being  so  beyond  sea  is  outlawd,  he  shall 
not  avoid  it  by  such  being  beyond  sea,  because  the  exigent 
awarded  gives  him  notice  of  the  prosecution,  and  by  such  a 
means  he  may  avoid  his  conviction  by  staying  till  all  the  wit- 
nesses are  dead. 

3.  But  if  primd  facie  the  error  in  that  case  is  well  assigned, 
by  alleging  he  was  ultra  mare  tempore  promulgationis  utlC' 
gariae^  and  if  he  were  in  the  realm  after  the  exigent  issued,  it 
shall  come  in  by  the  plea  of  the  king's  attorney  to  show  it 

4.  But  if  he  were  within  the  realm  at  the  time  of  the  exigent 
issued,  and  went  beyond  sea  upon  the  service  of  the  king  or 
kingdom,  and  then  is  outlawd  being  beyond  sea,  this  outlawry 

(y)ai{.ii.804.|a.2,3,4,5.    . 
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shall  be  reversed,  and  if  the  party  allege  generally,  that  he  was 
ultra  mare  tempore  promulgationis  utlegarias,  and  the  king's 
attorney  reply,  that  he  was  in  England  tempore  emanationis 
hrms  de  exigi/aciaSy  it  is  a  good  replication  for  the  plaintiff  in 
the  writ  of  error  to  allege,  that  he  went  out,  after  the  exigent 
and  before  the  outlawry  pronounced  upon  the  king's  com- 
mand or  service,  and  show  it  specially,  and  so  confess  and  avoid 
the  plea. 

And  it  is  to  be  observed,  that  altho  the  death  of  the 
king  doth  not  discontinue  the  indictment,  yet  the  king's  [  209  ] 
death  pending  the  process  and  before  the  outlawry 
discontinues  the  process,  and  this  is  not  aided  by  the  statute  of 
1  E.  6.  cap.  7. 

Upon  a  writ  of  error  upon  an  outlawry  in  felony,  the  record 
)f  the  outlawry  cum  omnibus  ea  tangentibus  is  removed  into 
he  king's  bench,  wherein  these  things  are  observable. 

1.  That  the  party  outlawd  must  render  himself  in  custody, 
nd  in  custody  must  come  in  person  to  the  bar,  and  when  he 
\  demanded  what  he  can  say,  he  is  in  person  to  pray  allow- 
Dce  of  the  writ  of  error. 

2.  The  writ  being  allowd  the  record  is  to  be  removed, 
amely  the  indictment,  process,  and  return,  and  outlawry,  he 
i  then  to  assign  bis  errors  in  person,  and  a  day  is  given  to  the 
ing's  attorney  to  reply  to  him,  and  in  the  mean  time  a  scire 
icias,  to  the  lord's  mediate  and  immediate  is  to  issue  returna- 
le  at  fifteen  days  ad  audiendum  errores, 

3.  If  any  lords  do  appear,  they  may  plead  to  the  errors;  if 
le  sheriff  return  there  are  no  lands,  fyc.  then  the  court  proceed 

>  examine  the  errors. 

4.  The  outlawry  being  reversed  he  is  put  to  answer  the  in- 
ictment,  and  may  plead  to  it,  and  be  tried  at  the  king's  bench 
ar,  or  the  record  may  be  remitted  into  the  country,  if  it  were 
•moved  into  the  king's  bench  by  certiorari^  with  a  command 

>  the  justices  below  to  proceed  by  the  statute  of  6  H.  8.  cap. 
•  de  quo  supra^p,  3.[1] 

[1]  ProceM  is  so  deDoroinated  because  it  proceedt  or  issues  forth  in  order  to 
rio^  the  defendant  into  court,  to  answer  the  charge  preferred  against  him,  and 
fBifies  the  wrts  or  judicial  means  by  which  he  is  brought  to  answer.  DaU. 
M.  c  193 ;  5  Bum*a  Jum,  659.  That  proceeding  which  is  called  a  warrant 
elbre  the  fiodinr  of  the  bill,  is  termed  process  when  issued  afler  it  has  been  found. 
Hien  an  aothoritj  of  oyer  and  terminer  is  granted,  the  power  to  issue  process  is 
letdcntally  given ;  for  as  there  can  be  no  inquiry  respecting  offences,  without 
le  presence  of  the  party,  wherever  the  power  is  entrusted  of  determining  the 
inaer,  there  must  also  be  authority  to  compel  the  latter.  Com,  Dig,  Procest^ 
u  1.    For  the  same  reason,  justices  of  the  peace,  whenever  they  are  authorized  to 

Sure,  hear,  and  determine,  may  thus  compel  the  defendant  to  appear.     DaJi,  c, 
.^.471.    The  object  of  process  being  to  compel  an  appearance,  there  can  he 
0  necesaity  for  it  when  the  defendant  is  present  in  court.    2  Hawk,  e,  27.  «.  1. 
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If  therefore  an  izidictnieDt  be  fbond  in  the  kind's  bench  afrainst  a  partj  alreadj  la 
custody,  he  may  be  brought  up  and  charged  with  the  indictment;  but  if  the  de- 
fendant, not  being  in  actual  custody,  voluntarily  appear  in  court,  it  is  discre- 
tionary, and  not  obligatory  in  the  court  to  detain  him ;  but  they  may  leave  him 
to  be  taken  by  the  ordinary  legal  process.    Burr,  3591.    Process,  when  it  issues 
from  the  court  of  King^s  Bench  is  tested  by  the  chief  justice,  or  in  ease  of  a 
vacancy,  by  the  senior  judge.  2  Hawk,  c.  27.  s.  8.    If  it  be  issued  from  any  other 
court  it  ought  to  be  tested  by  the  first  in  the  commission ;  and  even  though  a 
single  magistrate  may  not  have  authority  to  determine  an  indictment,  it  seems 
be  may  thus  authorize  the  process.  2  Hawk,  e,  27.  s.  8.    At  common  law,  and  by 
the  practice  of  the  courts,  the  usual  mode  of  bringing  a  defendant  into  court  upon 
an  indictment  found  against  him,  when  it  was  not  considered  necessary  to  pursue 
him  to  outlawry,  was  by  torU  ofeapiat^  which  all  courts  having  power  to  try,  are 
also  authorized  to  issue ;  and  unless  in  proceedings  to  outlawry  or  against  peers, 
corporations,  &,c.  no  previous  process  seems  to  have  been  neoeasarr.    A  T.  R. 
694;  2  H,  Bl.  419 ;  4  Bl  Com,  319.    It  seems  also  to  be  the  pracUoe  upoo  an 
indictment  found  for  a  misdemeanor  during  the  assizes  or  sessions  to  issue  a  bench 
warrant  signed  by  a  judge  or  justices  of  the  peace,  or  two  of  the  latter,  to  appre- 
hend the  defendant  2  Hawk.  e.  27.  s.  8 ;  Crnop.  289 ;  8  T.  R.  110;  and  when  tbe 
assizes  and  sessions  are  over,  the  clerk  of  the  assize  and  clerk  of  the  peace  rs* 
spectively  will,  on  the  application  of  the  prosecutor,  grant  a  certificate  of  the 
indictment  having  been  found,  upon  which  any  judge  of  the  kiog*s  bench  or  jus- 
tice  of  the  peace  of  the  proper  county  will  grant  a  warrant  for  apprehending  the 
defendant,  and  will  oblige  him  to  enter  into  a  recognizance  to  answer,  or  for 
want  of  sureties  will  commit  him.  5  Burn*s  J,  661.    The  statute  26  Geo.  III.C. 
77.  s.  18.  in  case  of  obstructions  of  revenue  officers,  provides,  that  any  judge  or 
justice  of  the  peace  may  grant  his  warrant  upon  indictment  found  to  apprehend 
the  offender,  and  either  to  hold  to  bail  or  commit  him.    And  by  the  35  Ote.  IIL 
e,  96.  some  further  regulations  are  made  relative  to  the  subsequent  treatment  of 
persons  so  indicted,  by  which  the  prosecutor  may.  after  delivery  of  a  copy  of  the 
indictment,  enter  an  appearance  for  them,  and  proceed  to  trial  if  they  refute  to 
attend.    These  provisions  were  by  the  48  (?es.  III.  e,  fid.  «.  1.  extended  to  every 
species  of  crime  below  the  degree  of  felony,  when  prosecuted  by  indictment  or 
information  in  the  king's  bench.    When  the  defendant  is  brought  into  court  opoD 
the  warrant,  or  upon  a  capia$  in  case  of  felony,  he  is  either  to  be  committed  or 
bailed  to  appear  and  answer  at  a  subsequent  sessions  or  assizes.    The  defendaot 
must  continue  in  custody  although  the  prosecutor  removes  the  indictment  hycer- 
tiorari  unless  he  find  bail,  though  if  he  had  found  bail,  such  removal  would  bare 
discharged  his  recognizance.  2  Leach^  560.    If  a  defendant  appear  to  an  iodicU 
Dient  of  felony,  and  aflerwards  before  issue  joined  make  an  escape  either  from  kif 
bail  or  from  prison,  the  common  capiat,  alia%^  and  jiurieBt  shall  be  awtried 
against  him,  unless  there  had  been  an  exigent  before,  in  which  case  a  new  exi- 
gent shall  be  awarded.  2  Hawk,  c,  27.  s.  19.    In  the  execution  of  process  %pM 
any  man  in  the  case  of  a  misdemeanor,  it  is  necessary  to  demand  admittaoeef 
before  the  breaking  of  the  outer  door  of  the  house  can  be  legally  justified;  botit 
is  questionable  if  it  be  so  in  the  case  of  felony.    Launoek  v.  Broten,  2  B.  4*  ^^ 
592 ;  Burden  v.  Abbott,  14  East,  163. 

By  the  act  of  Congress  of  May  8, 1792,  it  is  enacted,  That  all  writs  tnd  pro- 
cestfes  issuing  from  the  Supreme  or  a  Circuit  Court,  shall  bear  test  of  the  (amS 
Justice  of  the  Supreme  Court,  or  (if  that  office  shall  be  vacant)  of  the  Associate 
Justice  next  in  precedence;  and  all  writs  and  processes  issuing  from  a  cfistrict 
court,  shall  bear  test  of  the  judge  of  such  court,  or  (if  that  office  shall  be  vacant) 
of  the  clerk  thereof,  which  said  writs  and  processes  shall  be  under  the  seal  oif 
the  court  from  whence  they  issue  and  signed  by  the  clerk  thereofi 

By  the  22d  sect  of  the  act  of  30  April,  1790,  if  any  person  or  perwos  shall 
knowingly  and  willingly  obstruct,  resist,  or  oppose  any  officer  of  the  United 
States  in  serving  or  attempting  to  serve  or  execute  any  mesne  process,  or  war- 
rant, or  any  rule  or  order  of  any  of  the  courts  of  the  United  States,  or  any  other 
legal  or  judicial  writ,  or  process  whatsoever,  or  shall  assault,  beat,  or  wound  any 
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r«  or  oChflr  penRm  duly  aQthorized  in  ■enrtiifir  or  ezecntingr  anj  writ,  rule,  or* 
dor,  proceM  or  warrant  aforenaid,  every  person  so  knowingly  and  wilfully  offending 
IB  the  premiaes,  shall  on  conviction  thereof,  be  imprisoned  not  exceeding  twelve 
Booths,  and  fined  not  exceeding  three  hundred  dollars.  See  U,  S,  v.  Lowry^ 
9  IFocik.  C.  C.  tL  169. 

Qoe  Geofffe  MHbom  waa  imprisoned  in  the  jail  of  the  county  of  Waahingtom 
vpon  a  bench  warrant,  issoed  by  the  Circuit  Court  of  the  United  States  for  the 
IMstrict  of  Columbia,  to  answer  an  indictment  pending  against  him  for  keeping 
a&ro  bonk.    He  had  been  arrested  on  a  former  capias  issued  on  the  same 
Hidictment,  upon  which  he  gave  a  recognisance  of  bail  with  sureties,  in  the  sum 
of  a  bnndrod  pounds,  Maryland  currency,  according  to  the  statute  of  Maryland; 
eooditiooed  to  appear  in  court  at  the  return  day  of  the  process,  &.c    He  did  not 
appear,  and  the  recognizance  was  forfeited,  and  a  scire  jfacias  was  issued  against 
him  and  hie  sureties  returnable  to  December  Term,  1833.    At  the  same  term 
anoUier  writ  of  cajNos  was  issued  against  him,  returnable  immediately,  and  re- 
turned fton  eil  invtntuM.    At  June  vacation,  1834,  another  writ  of  capias  was 
issoed  against  him,  returnable  to  November  Term,  1834,  on  which  he  was  ar. 
rested,  and  from  which  arrest  he  was  discharged  on  a  habias  corpus  by  the  Chief 
Joslieo  of  the  Circuit  Court;  on  the  ground  that  the  writ  of  capias  impro- 
perly Issued.    On  a  return  of  this  discharge  by  the  marshal,  a  bench  warrant 
WIS  issued  by  order  of  a  majority  of  the  Judges  of  the  Circuit  Court,  and  on 
he  was  in  custody.    He  applied  for  a  writ  of  habeas  corpus  to  the  Sn* 
I  Coort,  to  obtain  his  discharge.    The  court  held  that  he  was  properly  in 
CQrtody,  and  refused  the  rule  for  a  habeas  corpus.    Ex  parts  MUbum^  9  Petsrs^ 
704.    As  to  the  learning  relating  to  the  process  of  outlawry,  see  5  Bum*s  Ju9, 
6(3.    The  process  of  outlawry  i^  very  little  known  in  the  United  States.    For 
tU  laws  relating  to  it  in  Pennsylvania,  see  I  Smithes   Laws,  116,  3  id.  37. 
IWe  is  no  ootlawry  in  that  State,  in  civil  cases ;  Dilman  v.  ShuUz,  5  S,  if  R» 
35*   In  the  State  of  New  York  it  is  abolished  in  civil  actions,  and  also  in 
criminal  cases,  except  treason.    2  N,  Y,  Rev,  Stat.  553,  745.    It  is  unknown  to 
the  laws  of  Kentucky,  Sneed  v.  Weister,  2  Marsh,  278 ;  and  of  North  Carolina, 
^^trrsdr,  Dnis^  1  Hayw,2Q4,    It  is  reguUted  by  statute  in  Virginia;  see 
Dms^  Vug.  C.  L.  437. 


CHAPTER  XXVII.  [  210  ] 

TOUCHIKa   CERTIORARI   OUT   OF   THE    EING's   BENCH. 

Tho  a  writ  of  certiorari  be  not  properly  or  directly  a  process 
Dpon  an  indictment^  yet  it  has  relation  to  it,  and  in  order  to  the 
foil  anderstauding  of  the  pleas  of  the  crown  is  necessary  to  be 
considered. 

The  king's  bench  is  the  sovereign  ordinary  court  of  justice  in 
causes  criminaly  and  therefore  may  issue  a  certiorari  unto  in- 
ferior justices  to  remove  indictments  or  appeals,  and  that  is  done 
for  several  ends. 

1.  Sometimes  to  consider  and  determine  the  validity  of  in- 
dictments, and  to  quash  or  affirm  them,  as  there  is  cause. 

2.  Sometimes  to  have  the  prisoner  or  offender  tried  either  at 
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the  bar,  or  by  nisi  prius  before  the  king's  justices  of  the  courts 
of  fVestminsier. 

3.  Sometimes  to  examine,  and  affirm  or  reverse  the  proceed- 
ings and  judgments  given  by  inferior  judges,  for  it  was  frequent 
heretofore  to  have  the  record  removed  by  certiorari  first,  and 
then  a  writ  of  error,  guod  coram  vobis  residei,  tho  it  is  now 
ordinarily  done  together  by  writ  of  error. 

4.  Sometimes  to  plead  the  king's  pardon. 

5.  Sometimes  to  issue  process  of  outlawry  against  the  offen- 
der in  those  counties  and  places  where  the  process  of  inferior 
justices  cannot  reach  them. 

Tho  this  be  usual  to  remove  records  of  indictments  by  certi- 
orarif  yet  the  chancellor  may  deliver  an  indictment  removed 
before  him,  or  the  justices  of  peace,  or  other  commissioners  of 
oyer  and  terminer  or  gaol-delivery  and  may  deliver  indictments 
taken  before  them  manibus  propriis  without  writ,  and  such  a 
record  so  removed,  and  a  record  made  of  it  removes  the  record. 

If  there  be  an  indictment  to  be  removed  and  the  party  be  in 
custody,  it  is  usual  to  have  an  habeas  corpus  to  re- 
£  211  ]  move  the  prisoner,  and  a  certiorari  to  remove  the  re- 
cord, for  as  the  certiorari  alone  removes  not  the  body, 
so  the  habeas  corpus  alone  removes  not  the  record  itself,  but 
only  the  prisoner  with  the  cause  of  his  commitment,  and  there- 
fore altho  upon  the  habeas  corpus  and  the  return  thereof  the 
court  can  judge  of  the  sufficiency  or  insufficiency  of  the  retam 
and  commitment,  and  bail  or  discharge,  or  remand  the  prisoner, 
as  the  case  appears  upon  the  return,  yet  they  cannot  on  the  bare 
return  of  the  habeas  corpus  give  any  judgment,  or  proceed  upoQ 
the  record  of  the  indictment,  order  or  judgment,  without  the  re- 
cord itself  be  removed  by  certiorari,  but  the  same  stands  in  the 
same  fdrce  it  did,  tho  the  return  should  be  adjudged  insufficient, 
and  the  party  discharged  thereupon  of  his  imprisonment,  and 
the  court  below  may  issue  new  process  upon  the  indictment, 
tho  it  be  otherwise  in  an  habeas  corpus  in  civil  causes,  for  it  is 
a  supersedeas^  and  closeth  up  the  hands  of  the  inferior  court  in 
civil  causes.[l] 

By  the  statute  of  1  ^  2  of  P.  ^  Af.  cap.  1 3.  an  habeas  corpus 
or  certiorari  to  remove  a  prisoner  or  a  recognisance  ought  to 
be  signed  with  the  proper  hand  of  the  chief  justice,  or  in  his 
absence  by  one  of  the  justices  of  the  court,  out  of  which  it  issues. 

By  the  statute  of  21  Jac.  cap.  8.  all  certiorari^ s  to  remove 
indictments  before  justices  of  the  peace,  shall  be  deliverd  at  the 
quarter-sessions  in  open  court,  and  the  party  indicted  shall  be- 


[1]  R.  T.  Duche$$  of  Kingtton,  Cowp.  283;  R  ▼.  BeUM^  SaUt»  149. 
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come  bonnd  with  sufficient  sureties  in  ten  pounds  to  the  prose- 
cutor, with  condition  to  pay  him  such  charges  as  the  justices  of 
peace  shall  assess,  if  the  party  be  convicted,  otherwise  the  jus- 
tices of  peace  may  proceed  to  trial  notwithstanding  such  cer/t- 
orari. 

A  certiorari  may  issue  to  the  justices  of  a  county  palatine,  or 
to  the  mayor  of  the  cinque  ports  to  remove  an  indictment  taken 
before  them,  and  must  not  be  directed  to  the  chancellor  of  Dur- 
ham,  8rc,  or  warden  of  the  cinque  ports,  fox  now  by  the  statute 
of  27  H.  8.  cap.  24.  all  commissions  of  the  peace,  gaol-delivery, 
oyer  and  terminer,  fyc.  are  to  be  made  in  the  king's  name,  and 
these  justices  in  criminal  causes  are  immediately  sub- 
ject to  this  court,  as  other  justices  of  like  nature  else-  [  212  ]] 
where  are ;  and  if  they  return  a  privilege  of  the  county 

Cilatine  or  cinque  ports  upon  the  certiorari,  it  shall  not  be  al- 
wed,but  an  atiUs  certiorari  shall  issue  with  a  precept  to  pro- 
duce their  charters,  by  which  they  claim  such  exemption,  P. 
43  Eliz.  B.  R.  Hot.  119.  T.  8  Ctir.  B,  R,{a)  and  M.  8  Car. 
B.  R.{b)  upon  an  indictment  of  sodomy  in  the  cinque  ports. 
T.  1653.  Rutabie^s  case  upon  an  indictment  of  murder  in  Dur^ 
ham.{c) 

A  certiorari  issues  bearing  teste  the  last  day  of  Trinity  term 
to  remove  all  indictments  against  •^.  and  B.  returnable  tres  Mi- 
chaelis;  at  the  quarter-sessions  it  is  delivered,  and  then  an  in- 
dictment is  found  against  •^.  B.  and  C. 

Ruled  1.  Thattho  the  delivery  oi  di  certiorari  supersedes  the 
proceeding  upon  an  indictment,  yet  it  doth  not  hinder  the  taking 
of  an  indictment  after  the  delivery  of  the  writ. 

2.  Altho  the  indictment  be  taken  after  the  teste  of  the  certi- 
orariy  and  before  or  after  the  delivery  thereof,  yet  all  such  in- 
dictments against  Jl.  and  B.  ought  to  be  removed,  and  the  jus- 
tices below  cannot  proceed  upon  such  indictments  to  trial,  judg- 
ment, or  execution ;  and  if  they  do,  it  makes  their  proceedings 
erroneous  and  void,  and  likewise  subjects  the  justices  to  an  at- 
tachment for  the  contempt,  whether  they  proceed  at  the  same 
sessions,  or  a  private  sessions  after. 

3.  That  such  a  certiorari  to  remove  all  indictments  against  •/*. 
and  B.  removes  all  indictments  wherein  •/?.  or  B.  are  indicted 
either  alone  or  together  with  any  other  person.  M.  22  Car.  1. 
B.  R.    Or/efier^s  case(rf)  adjudged.    1  R.  3.  4.  b.  6  H.  7.  16.  a. 

If  ^.  B.  and  C  are  mdicted  (suppose  for  a  battery,)  ruled, 
1.  Tho  9^.  alone  tenders  security  for  the  costs,  it  is  sufficient 

(a^HtpttU  7Wei»*tcaM,l  R.A.395,pL  6. 

(6)  DugdaWt  case,  iind, 

(c)  Vide  9upra^  Pari  I.  p,  467.  and  also  Simp90iC%  case,  \  R.  A,  395.  jl.  5. 

{d)  Hie  same  points  resolved  in  CkentyU  case,  \  R.  A.  395.  p/.  1, 2. 
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within  the  statute,  and  the  record  ought  to  be  removed  into  the 
king's  bench.   2.  If  the  indictment  be  at  a  private  sessions,  this 
indictment  ought  to  be  delivered  into  the  quarter-sessions,  yet 
the  delivery  of  the  certiorari  at  the  private  sessions 
[  213  ]  closeth  the  the  hands  of  the  justices,  altho  the  allow- 
ance of  the  writ  and  the  tender  of  the  security  must  be 
by  the  statute  at  the  quarter-sessions.  M.  1653.  B.  R.  adjudged. 
Not  a,  7!  15  Car.  \.  B.  R.  in  Hancock's  case  these  points 
were  resolved.     1.  That  if  many  are  indicted,  and  one  only 
tenders  sureties  for  the  costs  upon  the  statute  of  21  Jac,  it  is 
sufficient. 

2.  If  the  surety  be  sufficient  as  to  lOL  that  is  a  sufficient 
surety,  and  ought  to  be  allowed  by  the  justices  of  peace. 

3.  A  feme  covert  is  not  within  the  statute  of  21  Jac  to  find 
sureties. 

4.  If  a  certiorari  issue  and  ought  to  be  allowd,  the  pro- 
ceeding of  the  justices  after  is  coram  nonjudice. 

5.  It  was  resolved  M.  4  Car.  that  the  removal  of  an  indict- 
ment of  forceable  entry  by  the  prosecutor  is  not  within  the 
statute  of  21  Jac. 

And  so  note  a  difference  between  a  writ  of  error  and  a  cer- 
tiorarij  the  former  is  a  supersedeas  to  the  issuing  of  execution 
from  the  time  of  the  delivery  of  the  writ  till  the  day  of  the 
return  be  past,  but  then  if  the  plaintiff  proceed  not  to  the 
removal  of  the  record,  execution  shall  be  granted  for  bis  delay; 
but  a  certiorari  is  a  supersedeas  from  the  time  of  the  delivery 
thereof  for  ever,  unless  di  procedendo  issue.  21  H.  6. 28. 6.  2>y. 
245.  a. 

If  at  the  sessions  of  the  peace  an  indictment  of  forceable  entry 
be,  and  restitution  be  awarded,  and  after  the  sessions  and  befoie 
restitution  actually  made  a  certiorari  is  delivered  to  one  justice 
of  peace,  before  the  statute  of  21  Jac.  it  closed  up  their  bands, 
and  no  restitution  shall  be  awarded,  but  the  justice  ought  to 
make  a  supersedeas  thereupon. 

And  it  seems  the  same  law  still  remains  at  this  day  upon 
indictments  of  forceable  entry  found  at  private  sessions,  because 
the  justices  make  execution  thereupon  before  any  quarter-ses- 
sions come  by  virtue  of  the  statute  of  8  H.  6.  cap.  9.  and  if  the 
certiorari  should  not  be  obeyed,  it  would  be  fruitless. 

If  •^.  B.  C.  and  D.  be  actually  indicted  in  one  indictment  for 
one  offense,  and  a  certiorari  be  to  remove  all  indict- 
[  214  3  ments  against  Jl.  and  B.  this  will  be  sufficient  to  re- 
move the  indictment  against  •^.  and  B.  and  also  it 
removes  the  indictment  as  to  C.  and  D.  for  the  justices  may 
deliver  the  indictment  per  manus  propriuSf  M.  37  &  38  Eliz. 
B.  R.  Woodward's  case,  contra  6  E.  4.  5.  a. 
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f  the  indictmeDt  be  but  one,  but  the  offenses  several,  as 
L  C.  and  Z>.  be  indicted  by  one  bill  for  keeping  several 
rly  houses,  a  certiorari  to  remove  this  indictment  against 
B.  removes  not  the  indictment  as  to  C.  and  D.  for  tho 
s  all  comprised  in  one  bill,  yet  they  are  several  indict- 
ind  several  offenses,  and  so  the  record  is  in  the  king's 
rirtnally  and  truly  as  to  ^.  and  jB.  but  as  to  C.  and  D. 
ird  remains  below. 

f  the  justices /ler  manus  sfuxs  proprias  deliver  the  bill 
irt  against  all  of  them  as  they  may,  then  if  a  record  be 
)f  that  delivery,  the  indictment  is  entirely  removed 
wf.  B.  C.  and  D.  because  not  done  upon  the  writ  of 
iri,  but  per  mantis  suas  proprias:  But  otherwise  it  is^ 
the  offenses  are  several,  and  the  indictment  against  wi. 
is  removed  by  writ,  and  by  a  return  indorsed  upon  the 
r  then  that  single  indictment,  that  concerns  ^.  and  B.  is 
d,  and  not  the  others^  where  the  offenses  are  several, 
erally  charged. 

18  I  said,  if  there  be  one  indictment  against  ttf.  B.  C.  and 
me  murder  or  burglary,  another  against  the  same  per- 
r  robbery,  and  a  third  against  the  same  persons  for  a 
certiorari  to  remove  all  indictments  against  «/9.  and  B» 
8  all  these  several  indictments  against  ^.  B.  C.  and  D. 
io  law  each  of  them  be  severally  a  felon,  yet  inasmuch 
are  jointly  charged  they  shall  be  ail  removed  as  to  Jl. 
nd  D.  by  virtue  of  this  one  writ,  contrary  to  the  opinion 
kham.  6  E.  4.  5.  a. 

yet  in  some  cases  variance  between  the  certiorari  and 
ird  causeth  the  record  not  to  be  removed,  as  if  the  cer- 
be  to  remove  the  record  of  an  inquisition  in  curid 
whereas  it  was  in  curid  of  the  predecessor,  the  record 
amoved.  3.  Eliz.  Dy.  206.  h. 
'  it  be  to  remove  an  indictment  for  stealing  of 
rses,  and  the  record  is  but  for  one.  3  ^ssiz.  3.  [  216  ] 
"iom.  393.  a. 

certiorari  issue,  it  is  a  supersedeas  in  law,  and  it  makes 
proceedings  after  the  certiorari  delivered  erroneous, 
nbly  it  makes  ministerial  proceedings,  as  the  award  of 
on  in  a  forceable  entry,  void  also;  vide  6  H.  7.  16  a. 
kfe,  although  it  doth  not  remove  the  record  before  the 
I)]/.  245.  a, 

a  c«r/iorart  issued  and  delivered,  and  before  the  record 
d  the  inferior  judge  may  be  enabled  to  proceed  by  a 
ndo  or  supersedeas  of  the  certiorari  issuing  out  of  the 
'  king's  bench. 
f  the  record  be  removed  and  filed  in  court,  at  common 
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law  no  procedendo  could  be  granted,  neither  could  the  record 
be  remitted,  but  now  by  the  statute  of  6  //.  8.  cap.  6.  the  court 
of  king's  bench  may  remand  the  record,  and  command  the 
judges  below  to  proceed  upon  the  indictment  so  remitted. 

And  note  the  difference  between  a  certiorari  in  the  king's 
bench  and  chancery:  In  the  king's  bench  the  very  record 
itself  is  removed,  and  that  which  remains  in  the  court  below  is 
but  a  scroll.  But  usually  in  chancery,  if  the  certiorari  be 
returnable  there,  they  remove  but  the  tenor  of  the  record,  and 
therefore  if  the  tenor  of  a  record  of  an  indictment,  or  attainder, 
or  conviction  be  removed  by  certiorari  into  the  chancery,  and 
thence  sent  by  mittimus  into  the  king's  bench,  they  cannot 
thereupon  proceed  either  to  judgment  or  execution,  because 
they  have  only  the  tenor  of  the  record  before  them,  and  not  the 
record  itself,  as  in  the  former  case.  Vide  37  H.  6.  17.  39  K 
6.  4.   Ih/.2l7.a.2  E.  3.  21.  a.(e)[2] 

(e)  Fuie  Dyer  369.  6. 


[2]  A  eeriiorari  is  an  original  writ,  issuing  out  of  the  Court  of  Chancery  or 
the  K.ing*s  Bench,  directed  in  the  king's  name  to  the  judges  or  officers  ofioleriur 
^urts,  commanding  them  to  certify  or  to  return  the  records  or  prooeediog*  in  »> 
judicial  matter  depending  before  them,  to  the  end  that  the  party  may  hare  tb^ 
more  sure  and  speedy  justice  before  the  king,  or  such  justices  as  he  shall  assigCB* 
to  determine  the  cause.    1  Bac.  Abr,  Certiorari,  A,;  Com»  Dig.  Certtorari.    Tb^ 
court  of  King's  Bench  having  a  general  superintendency  over  all  courts  of  ini9' 
rior  jurisdiction,  may  award  a  etrtiorari  to  remove  the  proceedings  from  any  c^ 
them,  except  some  particular  statute  or  charter  invest  them  with  abscdute  jiidie»<' 
tnre.   2  Hawk.  c.  27.  s.  22;  Carth.  494;  12  Mod,  386.    If  there  be  an  incKctmeimfl 
to  be  removed,  and  the  defendant  be  in  custody,  it  is  usual  to  have  a  kakom$  €90"^ 
fu$  to  remove  him,  and  a  certiorari  to  remove  the  record,  for  without  the  fcrme^ 
the  defendant  must  continue  in  the  same  custody.  R,  v.  The  DuckesM  of  Kingitomm 
Cowp,  263;  Rep,  temp.  Hard,  371;  Salk,  149.    On  a  removal  of  an  indlctmeiat^ 
the  trial  will  be  either  at  bar  or  at  nisi  prius,  by  a  jury  of  the  county  out  ofwhidk 
the  indictment  is  brought;  4  BL  Com.  320;  and  if  a  fair  trial  cannot  be  had  ia 
such  county,  the  court  will,  on  a  suggestion  entered  on  the  record,  order  it  to  b0 
tried  in  the  next  adjoining  one.  Burr,  1330;  6  T.  R.  195.    On  the  part  of  a  de- 
iendant,  this  writ  is  oflen  of  great  importance;  as  for  the  purpose  of  obCainiiif 
the  judgment  of  the  court  as  to  the  validity  of  the  proceedings,  and  to  have  s 
decision  of  the  superior  court  on  a  demurrer.  Cowp,  460.    So  also  to  enable  bin 
to  plead  a  pardon.  4  BL  Com.  320.    And  as  an  inferior  court  cannot*  in  crimiinl 
cases,  grant  a  new  trial  upon  the  merits,  but  only  for  irregularity  in  the  fbrmil 
proceedings,  this  advantage  may  be  gained  by  the  removal  13  £fltef,  416 ;  DoaA 
380;  Str.  113,  392;  Fast,  198. 

Except  where  a  statute  otherwise  directs,  this  writ  lies  in  all  judicial  proeeed. 
ings  in  which  a  writ  of  error  does  not  lie,  and  it  is  a  consequence  of  all  inienor 
jurisdictions  enacted  by  act  of  parliament  to  have  their  proceedings  retnmaUe  in 
the  king's  bench.  OroenveU  v.  BurweU,  Ld,  Raym,  469 ;  jR.  ▼.  inhab.  of  —  ia 
OUtmorganohire,  id,  580;  R,  v.  Justices  of  Cashiobury,  3  D,Sf  R,3S.  And  there, 
fore  a  certiorari  lies  to  justices  of  the  peace,  even  in  such  cases  which  they  are 
empowered  by  statute  finally  to  hear  and  determine,  and  tlie  superintendency  of 
the  court  of  King's  Bench  is  not  taken  away  without  express  words.  S  Hstpi.c 
27. «.  23;  R.  v.  Jukes,  8  T.  R.  542 ;  R,  v.  IbreUy,  Burr.  1040.    Where  a  tins 
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\  10  crested  h^  sUtiite  and  directed  to  be  tried'  in  en  inferior  coort,  if  each 
coon  be  evtabliehed  according  to  the  coarse  of  the  common  law,  all  the  common 
fiiw  coneeqaencea  attach  upon  the  proceedings,  one  of  which  is,  that  the  indict- 
;  maj  be  removed  into  the  coort  of  King's  fiench.  R,  ▼.  Hube^  5  T,  R,  543; 


JL  T.  WardleM,  A  M.  Sf  S,  508;  see  Hartley  v.  Ifoolrer,  Covtp.  524;  R,  ▼.  Rogers^ 
6  B.  Sf  AkL  773.  fiot  where  the  proceedings  are  ander  a  statute,  by  a  claase  of 
which  the  writ  of  eertterart  is  talcen  away,  uie  court  have  no  power  to  issue  such 
a  writ,  althongh  the  inferior  court  may  have  proceeded  informally.  R,  v.  Cauon, 
ID.ifR.  136;  \lAd.Sf  EU.  202,  n.;  3  Per.  df  Dav.  Ill ;  11  Ad.  ^  EU.  194. 
Nor  will  the  coort  in  such  a  case  directly  or  indirectly  in  any  manner  enable  a 
defendant  to  remove  proceedings  before  it  See  R.  v.  Eaton,  2  7. 12.  472 ;  R.  v. 
JmtHeet  of  Yorkekire,  1  Alt  jr  -SU.  563.  Nor  will  they  interfere  so  as  to  review  the 
pvoeeedings  by  mandamus.  K.  v.  Yorkakire,  5  B.^Ad.  1003 ;  3  Nev,  4r  M.  83.  Bat 
tB  enactment  taking  away  the  writ  of  cerlterort,  does  not  extend  to  cases  where 
the  court  below  has  no  jurisdiction.  See  R,  v.  Inhab,  of  Derbyshire^  2  Ld,  Kenyon, 
900;  R.  V.  Jbtf/er,  I  Ad.  A  EIL  836;  R.  v.  SomereeUhire,  6  D.  ^  12.  469 ;  5  B. 
Sf  C.  816;  1  Bum'a  JueU  555. 

A  certiorari  does  not  lie  to  remove  other  than  judicial  acto ;  it  therefore  does 
■ot  lie  to  remove  a  mere  order  of  court,  or  warrant  of  apprehension  issued  by  a 
magistrate.    R.  v.  Uoyd,  Cold.  309 ;  see  the  cases  collected,  1  Bum,  556. 

The  writ  lies  to  remove  indictmento  firom  inferior  criminal  jurisdictions,  before 
verdict.  At  the  instance  of  the  creten  the  writ  is  demandable  of  absolute  right, 
and  the  court  has  no  discretion  to  exercise.  Burr,  2458;  2  T.  12.  89.  But  it  is 
left  to  the  discretion  of  the  court  either  to  grant  or  deny  it  at  the  prayer  of  the 
defendant  12.  v.  Lewie,  Burr,  2456;  2  Hawk.  e.  27.  e.  27.  And  in  the  exercise 
of  their  discretion  it  is  seldom  granted  when  the  offence  charged  against  him  is 
ssrioas,  and  particularly  affecting  the  public  12.  v.  Pussy,  Str.  717;  H.  v.  Hay- 
wood^ 4  Juriet,  413.  As  to  removing  an  indictment  of  murder,  see  12.  v.  Mead, 
S  JD.  4r  IK.  301;  12.  V.  Tkomaa,  AM.  Sf  S.  442;  or  for  an  unnatural  crime,  see 
A.v.2M4ej»,2  JVev.  ^Jir.167;  5^.4*^.347;  for  a  felony,  see  12.  v.  Pf  fiprsse, 
4  Id.  575;  I  N.  if  M.  312.  The  court  will  grant  the  writ  when  they  are  satis- 
fied by  affidavit  that  any  difficult  point  of  law  is  likely  to  arise  at  the  trial  more 
fil  to  be  discossed  by  a  snperior  tribunal.  12.  v.  MouU,  5  Ad,  Sc  Ell.  539;  12.  v. 
Ibrten,  1  DomL  N.&  543;  12.  v.  Wartnaby,  2  Ad.  ^  EU.  435;  12  v.  Joeephe, 
8  DomL  128.  Also  if  it  be  shown  by  affidavit  that  there  is  a  probability  of  par- 
tiality or  anfaimsss  in  the  trial,  the  certiorari  will  be  granted.  12.  v.  Letoie^  Sir* 
704;  ML  v.  Fowle,  Ld.  Raym.  1452;  R.  v.  Waddtnglon,  1  Eaet,  167;  12.  v.  Hunt, 
I  A.  4r  -Aid.  444;  Rohan  v.  TVteer,  4  Jurist,  292.  But  a  very  strong  case  must 
he  oaade  oat,  sse  12.  v.  Mathewe,  1  Chit.  Rep.  751 ;  12.  v.  Jaede,  3  Jur.  999.  If 
the  pRMScatioD  ssem  to  rest  on  slight  foundation,  or  it  be  doubtful  whether  in 
point  of  law  it  be  sostoinable,  and  the  defendant's  general  character  be  good.  12. 
V.  WoUa^  Str.  549;  Nek^fo  case,  Salk.  151 ;  or  if  the  prosecution  seem  to  origi« 
■ate  in  malice,  1  Barnard,  41;  or  where  there  has  been  vexatious  delay,  and  by 
iMson  of  the  absence  of  the  judges  a  trial  has  not  been  obuined,  12.  v.  Morgan^ 
Ar.  1049}  12.  v.  Prrgason,  Rep.  temp.  Hardw.  370,  the  writ  will  in  general  be 
■Mcmwl  In  general,  a  mere  informality  in  a  conviction  or  order  having  no  refer^ 
meo  to  the  merito  of  the  case,  ought  not  of  itself  to  be  the  inducement  for  remove 
i*f  it,  bat  that  inducement  ought  to  be  of  some  substantial  defect  in  the  justice 
wad  logJ^i^J  of  the  proceeding  itself.  12.  v.  Juetieee  of  Denb^ohire,  i  B.  Sf  Ad. 
SI 6b  The  conduct  of  the  party  applying  for  the  writ  may  frequently  be  taken 
kto  eoosideration.  12.  v.  South  Holland  Drainage  CommUtee,  8  A.  /jr  £.  429. 
Pearilng  an  appeal,  a  cfrttsrsn  will  rarely  be  granted:  and  if  granted,  it  may  be 
yaahwl  12.  v.  Sparrow,  2  T.  R.  196.  n.  The  writ  will  never  be  granted  to 
vsnove  an  indictment  after  conviction,  unless  for  some  special  cause;  as  where 
Ihs Jiidge  below  u  doubtful  what  judgment  to  give,  dec.  2  Hawk.  c.  27.  e.  31;  R. 
V.  D.  Jackoon,  6  T.  R.  145;  see  1  B.  4^  C.  142;  2  P.  ^  i2.  209;  3  Id.  388; 
f  Jv/isi,  1039;  7  Dowl  578.  If  the  application  be  neglected  until  too  late,  the 
amij  eoanse  left  to  the  party  is  a  writ  of  error,  under  which,  however,  defecte  only 
apparent  on  the  face  of  the  indictment  can  be  taken  advantage  ofl   12.  v.  Setom^ 
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7  7. 12.373;  R.r.  Pennegoes,  I  B,^Cre9. 142;  3  D.  4r  iS.  309.  As  to  the  mods 

of  obtainin^r  the  writ;  see  1  BunCt  J.  562. 

The  writ  most  not  materially  vary  in  its  description  of  the  record  which  it  tm 
intended  to  remore.  2  Hawk,  e,  27.  a,  75.    If  it  profess  to  remove  an  indictment 
only,  it  will  not  be  effectual  to  remove  the  whole  record  afier  conviction.  12.  v« 
Dicon,  Ld.  Raym.  971.    And  even  more  formal  objections  have  sometimes  been 
held  to  be  material,  see  1  ChiL  C,  L,  367.    It  ought  to  be  directed  to  the  jadge 
or  magistrates  of  the  inferior  court,  before  whom  the  proceedings  were  originaily 
Uken.  Sir  T.  Biddolf  v.  Sir  C.  Clerk,  3  Keb.  13;  2  Hawk.  e.  27.  •.  38.    Though 
in  some  cases  it  may  be  directed  to  the  proper  officer  known  to  have  the  actul 
custody  of  the  record.  Dyer,  163.    The  effect  of  the  writ  is  to  remove  all  pro> 
eeedings  of  the  nature  described  therein,  which  have  taken  place  between  the 
teste  and  return.    The  inferior  court  or  justices  below  are  bound  to  obey  the  writ 
after  production  of  it,  and  notice  to  them  in  fact  of  such  production  when  sitting 
in  their  judicial  capacity ;  and  after  that  all  further  proceedings  before  them  on 
the  matter  are  erroneous  and  coram  turn  judiee,  R,  v.  BaUanUf  i  JSasI,  298.  CrsM 
V.  Smith,  Salk.  148.  Ld.  Raym,  836. 2  Hawk,  c.  27.  «.  57.    It  operates  as  a  MMf. 
ttdeat  from  the  time  of  its  being  actually  delivered,  and  not  from  the  time  of  its 
being  issued.  R.  v.  Inhab.  of  Seton,  7  T.  R.  373;  and  it  will  altogether  lose  its 
effect  if  not  delivered  before  its  return.  Id.  2  Hawk,  c,  27.  s.  59.    If  an  indict- 
ment be  removed  after  issue  joined,  and  afterwards  remanded,  the  inferior  ooorti 
may  proceed  to  trial  upon  it  in  the  same  way  as  if  the  writ  had  never  been 
awarded.  Id.  c,  27.  s.  61.    But  if  they  go  on  after  the  delivery  of  the  writ,  whes 
such  conduct  is  illegal,  they  may  be  punished  by  attachment  for  contempt  of  tbt 
superior  jurisdiction.  Id.  o.  62.  Salk.  148.    A  certiorari,  when  it  requires  it,  re- 
moves the  record  itself  out  of  the  inferior  court;  and  therefore,  if  it  remove  the 
record  against  a  principal,  the  accessary  cannot  be  there  tried.  S  /Isiolk.  c  29.  t. 
54. 1  C.  JV.  4r  R-  Id*  *>•    It  >n<Ly  he  sometimes  to  remove  and  send  up  the  reeord 
itself,  and  sometimes  only  the  tenor  or  copy  of  the  record,  and  it  most  be  obeyed 
accordingly,  or  it  will  be  bad.  2  Dalt.  c.  195.    The  return  of  a  copy  of  the  record 
will  not  do  when  the  certiorari  is  to  remove  and  send  op  the  record.  Palmir  v. 
Foroyth,  4  B.  Sf  C.  401.  e  D.  ^  R.  497.    Whenever  the  purport  of  the  writ  if 
not  to  proceed  upon  the  record  to.be  removed,  but  only  to  try  an  issue  of  wd  tid 
record,  it  is  sufficient  to  certify  the  tenor  of  the  record,  whatever  the  language  of 
the  writ  may  be.  3  Keb.  13.  2  Hawk.  c.  27.  f.  71.    In  general  if  any  thing  be  io- 
■erted  in  the  return  by  way  of  explanation  or  otherwise,  which  is  not  commanded, 
It  will  not  vitiate,  but  be  rejected  as  surplusage.  Inter  Inhab.  of  Weotom  riven  Sf 
St.  Peter's,  Marlborough,  SaUc,  493.    The  return  should  be  made  by  the  party  tO 
whom  it  is  directed;  a  return  by  the  deputy  of  that  party,  or  any  other  person 
will  not  do.    AMhley'9  case,  Salk.  479.  2  Hawk,  c,  27.  s.  66.    The  ratom  most  bo 
tuder  the  seal  of  the  inferior  court,  to  whom  it  is  directed;  and  if  they  have  no 
proper  seal,  under  any  other  seal  they  may  think  fit  to  empby.    BifteAer*f  esse^ 
Cro,  Elix,  821.  R.  v.  Kenyon,  9  D.  Sf  R,  694;  S  B.  Sf  C.  640.    If  the  return  bo 
defective  the  court  may  quash  it,  see  12.  v.  ii6er^e^,  8  Ad.  ^  £Z^  394.    If  the 
writ  appear  to  have  been  improperly  directed  or  granted,  it  will  be  quashed,  fita 
improotde  emanavit,  upon  cause  being  shewn  to  the  jurisdiction  from  whenco  it 
was  awarded.  R.  v.  Inhab.  ofSeton,  7  7.  12.  373.  12.  v.  Sharrow,  2  id.  196.  n.    If 
the  party  who  obtained  the  writ  did  so  for  delay,  and  that  con  he  established  bv 
his  admission  or  otherwise,  the  court  will  quash  it  Sandera  v.  Shiel,  3  DewL  90. 
R.  V.  Higgine,  5  A.  Sf  E.  554,  569.    The  court  above  cannot  in  any  way  alt^r  or 
amend  the  indictment,  becauae  they  have  not  the  concurrence  of  the  jurore  by 
whom  it  was  presented;  1  ChU.  C,  L.  297;  and  therefore,  however  long  it  may 
appear,  they  cannot  strike  out  a  count  from  the  record.  <Sltr.  1026.    Bat  they  may 
make  an  alteration  in  the  caption,  for  that  is  a  mere  history  of  the  prior  stages 
of  the  cause,  and  is  therefore  liable  to  be  corrected.  1  iSsttnd.  249.  n.  1.  4  JSstC, 
175.    All  the  subsequent  process,  after  plea  to  the  trial,  is  exactly  the  same  as  if 
the  cause  had  originally  been  commenced  in  the  court  to  which  the  eertsorvri 
has  removed  it.  2  Hawk,  c  27.  «.  83.    See  generally  4  Bl,  Com,  320.  1-  Chit.  0. 
X..  371, 1  Bum's/.  551. 
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In  New  York,  the  District  Attorney  may  remove  a  criminal  cause  by  cer^ 
tmrmri  to  the  Supreme  Court,  as  a  matter  of  right  People  y,  Vermilyea^ 
7  Cowen,  141 ;  and  so  in  Maryland,  see  State  ▼.  Jttdgea^  6fe,  3  Har,  if  MeH,  115; 
Stefe  ▼•  Hunt^  Cose,  287;  and  Tennessee,  Kendrick  ▼.  State,  Cooke,  474 ;  Bob  ▼. 
State,  2  Yerger,  173.  In  North  Carolina,  kaheao  corpus  and  certiorari  were 
issued  to  remove  the  prisoner  and  the  record  of  her  conviction  and  sentence  by 
the  county  court,  in  the  case  of  a  slave  convicted  and  sentenced  to  be  executed 
ior  an  offeooe  not  capital;  and  the  sentence  was  reversed,  and  the  prisoner  re- 
manded  to  the  county  court,  **  to  receive  such  judgment  as  the  laws  and  constu 
tution  of  the  State  will  warrant.**  State  v.  Sue,  Cam,  6eNor.  54;  see  People  v. 
McKry,  IS  Jokm.  212;  People  v.  Goodwin,  id.  187;  People  v.  VansarUooord, 
9  Cfow.  655:  People  v.  Winchell,  7  ui.  160.  This  writ  lies  to  remove  the  pro- 
ceedinf  •  of  three  justices  in  Georgia  in  the  trial  of  a  party  accused  of  inveigling 
a  negrow  Bx  parto  George,  Charl,  80.  In  Pennsylvania,  the  defendant  must 
show  cause  before  he  can  obtain  a  certiorari,  Penn,  v.  Kirkpatriek,  Addio, 
197, «.  But  when  a  removal  of  a  criminal  case  is  necessary  for  the  due 
admlniitration  of  justice,  an  allowance  of  the  writ,  by  one  of  the  judges  of  the 
Supreme  Court,  is  grantable  to  the  defendant  of  right  Com,  v.  McGinnig^ 
S  IFftsft.  117 ;  and  see  Com,  v.  Profit,  4  Sinn.  428;  Com.  v.  Lyon,  4  Doll,  302. 
In  New  Jersey,  indictments  found  at  oyer  and  terminer  may  be  brought  by  per* 
tmrmri  before  the  Supreme  Court  sitting  in  banc  State  v.  Gibbons,  1  South.' 40; 
NiehoUa  w.  State,  2  id.  539.  It  lies  after  verdict  and  before  judgment;  a  fortiori, 
it  lies  a/ler  an  inquisition  (which  is  not  a  verdict)  in  the  case  of  rioters  in  Vir* 
ginia.  Mackabay  v.  Com.  2  Virg,  Cas.  268.  A  certiorari  in  a  criminal  case 
mar  be  allowed  by  a  single  judge  at  chambers.  State  v«  Morris  Canal,  4rc. 
1  Grmm^  192 ;  ^iioii.  4  Haul.  2.  The  court  to  which  the  writ  is  directed  has 
BO  authority  to  decline  returning  an  indictment  State  ▼.  Hunt,  Coxe,  287. 
If  a  writ  m  certiorari  to  remove  an  indictment  in  the  quarter  sessions,  be 
directed  to  the  judges  of  the  Common  Pleas  and  be  returned  by  them,  the  mis- 
take is  fiitaL  Com.  w,  Franklin,  4  Dall.  316.  The  return  to  the  writ  must  be 
signed  by  the  justice  of  the  Supreme  Court  who  held  the  session  of  oyer  and 
terminer,  and  must  contain  the  record  of  the  whole  proceedings  against  the 
defendant,  and  not  merely  the  original  indictment  and  papers.    SSate  v.  Gibbons, 

1  Ssmik,  40.  A  eerfteran  to  return  diminution  need  not  be  allowed  by  a  judge. 
It  elKMild  regularly  be  directed  to  the  court  below ;  and  a  rule  to  return  should 
be  made  on  that  court,  and  will  not  be  made  on  their  clerk.  Lambert  v.  People, 
7  Csw.  103.    The  record  is  not  sent  up  with  the  writ,  but  a  transcript  only, 

2  SnOk^  542;  id,  746.  A  rule  will  be  granted  to  Uke  back  the  record  and 
lilom«  lor  the  purpose  of  having  the'  caption  to  the  indictment  amended  so  as  to 
eoaferm  it  to  the  fact  State  v.  Jones,  4  Halst.  2.  The  proceedings  in  an 
infermation  filed,  under  the  Massachusetts  statute,  for  the  purpose  of  causing  a 
coBviet  In  the  State  prison  to  be  sentenced  to  additional  punishment,  cannot  be 
Tomonred  by  certiorari.  Ex  parte  Cooke,  15  Pick.  234.  Doubts  concerning  the 
•dmieston  or  legal  effect  of  testimony  cannot  be  brought  before  the  court  by  eer^ 
Htrmri  or  writ  of  error.  Ex  parte  Vermilyea,  6  Cow,  555.  But  a  challenge  for 
prioeipnl  eaose  is  a  part  of  the  record,  and  this  may  be  reviewed  on  eer- 
fisrvrt,  in  a  eriminahcase,  and  on  writ  of  error  in  a  civil  case.  Aliter,  of  a 
diallenge  to  the  favor.  Id,  A  certiorari  to  remove  an  indictment,  directed  to 
the  Co«rt  of  Oyer  and  Terminer,  will  not  be  quashed  because  the  indictment 
was  IB  the  Court  of  Sessions,  when  the  writ  was  allowed,  if  it  were  in  the  former 
CQVt  when  the  writ  was  served.    People  v.  Jewett,  3  Tfend.  314. 
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CHAPTER  XXVm. 

TOUCHING  THE   ARRAIOVMEVT   OF   OFFEKDERS   IV  CAPITAL 
OFFEN9E3. 

In  the  former  chapter  I  have  shewed  how  the  prisoner  is  to  be 
accused,  namely,  by  indictment,  and  how  to  be  brought  in  by 
process  to  his  answer,  and  how  to  be  dealt  with,  if  he  make 
default,  or  stand  out  against  the  process  of  law. 

I  am  now  to  consider  how  he  is  to  be  proceeded  against,  if 
he  be  taken,  or  render  himself,  and  appear  in  court. 

For  in  case  of  an  indictment  of  treason  or  felony  no  offender 
can  appear  by  attorney,  but  in  person,  tho  in  some  cases  of  other 
indictments  after  plea  pleaded,  the  defendant  may  appear  by 
attorney.   9  E.  4.  4.  a.  22  ^ssiz.  73.  B.  Attorney  63. 

When  the  offender  in  treason  or  felony  comes  into  court,  or 
is  brought  in  by  process,  sometimes  of  capias^  and  sometimes 
of  habeas  corpus  directed  to  the  gaoler  of  another  prison,  the 
first  thing  that  follows  thereupon,  is  his  arraignment. 

And  herein  I  will  consider,  1.  What  the  arraignment  of  a 
prisoner  or  malefactor  is.  2.  How  it  is  performed,  and  in  what 
manner.    3.  When  it  is  to  be  done. 

I.  Arraignment  therefore  is  nothing  else  but  the  catling  of 
the  offender  to  the  bar  of  the  court  to  answer  the  matter  charged 
upon  him  by  indictment  or  appeal. 

And  the  word  in  Latin  is  no  other  than  ad  raiianem  ponere^ 
and  in  French  ad  reson^  or  abbreviated  a  resn^  for  as  the  vox 
forensis  disrain  or  derayn  used  antiently  in  our  books  de  ceo 
tend  suit  fy  derayne  imports  in  Latin  disrationare  to  disprove 
or  evince  the  contrary  of  any  thing,  that  is  or  may  be 
[  S17  "]  affirmed,  see  Spelman^s  Gloss,  tit.  DirationarCf  and 
Selden^s  notes  upon  Forteseue^  cap.  21.  /i.  23.  so  or- 
raigne  is  ad  rationem  ponere  to  call  to  account  or  answer. 

And  this  appears  to  be  the  true  sense  and  etymology  of  the 
word,  by  the  excellent  record  of  the  reversal  in  parliament  of 
the  judgment  given  against  the  Mortimers^  E.  2.  the  reversal 
and  whole  record  is  entered  verbatim  Patents  1  E.  3.  part  2. 
tn.  3.  where  there  are  three  errors  assigned  in  that  arbitrary 
judgment,  and  all  ruled  in  parliament  to  be  errors,  and  the 
attainder  reversed.  1.  Qu6d  cum  aliquis  de  regno  regis  tem- 
pore pacis  deliquerit  erga  dominum  regem  vel  alium,  per  quod 
debeat  vitam  vel  membrum  perdere,  &  super  hoc  coram  judi- 
cibus  in  judicium  ductus  fuerit,  prim6  debeat  poni  ratiooi  & 
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super  delicto  sibi  imposito  responsiones  ipsius  audiri,  priills  quam 
procedatur  ad  judicium  de  eo ;  sed  in  recordis  &  processibus 
praedictis  continetur,  qu6d  prsedicti  Rogerus  &  Rogerus  corjtm 
justic'  ducti  adjudicati  fuerunt  judicio  tractds  &  suspeudii,  &  po8« 
tea  perpetuse  prisonae  adjudicati  &  mancipati  absque  hoc,  qudd 
ipsi  fuissent  inde  arrenati,  seu  qu6d  ipsi  ad  aliqua  eis  imposita 
respondere  possint,  quod  est  contra  legem  &  consuetudinem 
regniy  &c.  per  quod  ad  judicium  de  eis  erronic^  processum  est 

2.  Dicit  etiam  qu6d  in  recordis  &  processibus  prsedictis  con- 
tinetur,  qu6d  dominus  rex  recordabatur  versus  ipsos  Rogerum 
t  Rogerum^  quckl  ipsi  hostilit^r  equitaverunt  cum  Humfrtdo 
de  Bohun  nuper  com'  Her^.  &  aliis  inimicis  domini  regis  con- 
tra ipsum  regem  &  populum  regni  sui  diversa  mala  &  facinora 
perpetrando,  quare  judicia  preedicta  super  eisdem  reddita  fue- 
rant,  cujusmodi  recorda  non  est  domino  regi  facere,  nisi  de 
inimicis  suis  tempore  guerr8e,&  hoc,  viz.  quando  idem  dominus 
rex  equitat  cum  vexillis  expticatis,  &  non  tempore  pacis,sed  eo 
tompore  dominus  rex  non  equitavit  cum  vexillis  explicatis,  nee 
fuit  tempore  guerrae,  cancellario  domini  regis  &  justiciariis  pla- 
cearum  de  utroque  banco  sedentibus  ad  justitiam  unicuique 
oonqueri  volenti  &  prosquenti  faciend',  per  quod  ad  judiciam  de 
eis,  ut  prsedictum  est  erronic^  processum  est  3.  Dicit  etiam 
qudd  erratum  est  in  hoc,  qu6d,  cum  in  Magna  Charta  de  liber- 
tatibus  Jlnglix  continetur,  quod  nullus  liber  homo  capiatur, 
aat  imprisonetur,  aut  de  libero  tenemento  suo  disseisietur,  vel 
de  libertatibus  vel  liberisconsuetudinibus  suis,  aut  utle- 

Etur,  aut  exulety  aut  aliquo  modo  destruatur,  nee  [  218  [] 
minus  rex  super  eum  ibit,  nee  super  eum  mittet, 
nisi  per  legale  judicium  paridm  suorum  vel  per  legem  terras, 
aed  iQ  recordis  &  processibus  praedictis  continetur,  qu6d  prae- 
dicti  Rogerus  &  Rogerus  sigillatim  judicio  tractCls  &  suspendii 
adjudicati  fuerunt,  &  postea  perpetuae  prisonas  adjudicati  & 
mancipati  absque  legali  judicio  paridm  suorum  ad  hoc  vpca- 
torum,  &  contra  legem  terrae.  ^nd  thereupon  judgment  ofre-- 
versal  is  given  in  these  words,  Et  quia  inspectis  recordis  &  pro- 
eeeribus  praedictis  compertum  est  in  eisdem,  quckl  praedictl 
Bo^erus  Mortimer  &  Rogerus  Mortimer  coram  justic'  ducti 
judicio  tractOs  &  suspendii  adjudicati  fuerunt,  &  postea  pertetuas 
prisonae  adjudicati  &  mancipati  absque  hoc,  qu6d  ipsi  ad  aliqua 
eis  vel  eorum  alteri  imposita  possint  respondere,  &  hoc  tempore 
pacis,  &  absque  hoc,  quod  dominus  rex  equitavit  cum  vexillis 
explicatis,  &  cancellario  domini  regis  &  justic'  de  utroque  banco 
•edentibtis,  ut  praedictum  est,  &  absque  legali  judicio  pariQm 
taorum,  quod  est  contra  legem  &  consuetudinem  regni  Jingliae 
9l  tenorem  Chartae  pra&dictaB,  consideratum  est  per  domiuura 
regem  nunc  &  ejus  concilium  in  pleno  parliamento,  quod  omnia 
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judicia  preedicta  ob  defectus  &  errores  prsedictos  &  alios  in  re- 
cordis  &  processibus  prsedictis  compertos  revocentur,  &c. 

I  have  transcribed  the  record  more  at  large,  because  there  are 
many  useful  parts  in  it,  some  whereof  will  be  useful  to  other 
purposes. 

But  as  to  the  business  in  question,  these  two  things  are  ob- 
serveable.  1.  What  arraignment  is,  namely,  it  is  ad  rationem 
ponercj  for  that  which  in  one  part  of  the  record  is  arrenaiusj 
is  before  rendered  rationi  ponercy  to  be  put  to  answer;  and 
therefore  Speltnanj  who  is  seldom  mistaken,  is  yet  herein  mis- 
taken, both  in  the  nature,  orthography,  and  etymology  of  the 
word,  which  he  saith  is  arramare  or  adrhamirej  for  it  is  nothing 
so.  2.  Of  what  importance,  and  hov^  essential  it  is,  that  in  ca- 
pital offenses  the  offender  being  in  court  should  be  arraigned  or 
put  to  answer;  the  want  whereof  rendered  the  judgment  given 
against  the  Mortimers  erroneous,  and  reversed  by  the  king  and 
his  parliament. 

The  arraignment  of  a  prisoner,  therefore,  consists  of  the^ 
parts: 

1.  The  calling  the  prisoner  to  the  bar  by  his  name, 
[  219  ]  commanding  him  to  hold  up  his  hand,  which  tho  it 
may  seem  a  trifling  circumstance,  yet  it  is  of  import- 
ance, for  by  holding  up  his  hand  constat  de  persond  indictati 
and  he  owns  himself  to  be  of  that  name.(a) 

2.  Reading  the  indictment  distinctly  to  him  in  Englishj  that 
he  may  understand  his  charge.[l] 

(a)  The  ceremony  of  holding^  up  the  hand  is  nol  reqnired  in  the  case  of  a  peer, 

nor  is  it  of  absolute  necessity  in  the  case  of  a  common  person,  it  beio|r  sufficients 
that  it  appears  to  the  court  who  is  the  person  nidicted.  See  lord  IhiumuTt*9  ease». 
State  TV.  Vol,  IV.  p,  211.  and  lord  Mo^irn**  case.  State  3k  VoL  IV.  p.  508. 

[1]  In  the  case  of  R.  ▼.  Pritchard,  7  C.  if  P.  303,  a  person  deaf  and  damb  was 
to  be  tried  for  a  felony,  the  judge  ordered  a  jury  to  be  empannelled  to  try  whether 
he  was  mute  by  the  visitation  of  God;  the  jury  found  that  he  was  so;  thej  were 
then  sworn  to  try  whether  he  was  able  to  plead,  which  they  found  in  the  affinnsp. 
ti?e,  and  the  defendant  by  a  sign  pleaded  not  guilty;  the  judge  then  ordered  tb» 
jury  to  be  empanneled  to  try  whether  the  defendant  was  now  sane  or  not,  and  on 
this  question  directed  them  to  say,  whether  the  defendant  had  sufficient  intoUaol 
to  understand  the  course  of  the  proceedings,  to  make  a  proper  defence,  to  chal- 
lenge the  jurors,  and  comprehend  the  details  of  the  CYidenoe,  and  that  if  they 
thought  he  had  not,  they  should  find  him  of  non  sane  mind.  In  MaasachoseCts  a 
deaf  and  dumb  prisoner  was  arraigned  through  a  sworn  interpreter,  and  the  trial 
then  proceeded  as  on  a  plea  of  not  guilty.  Com,  ?.  lltU,  14  Msts.  907.  Formerly 
when  a  prisoner  stood  mute  on  arraignment,  a  jury  was  called  to  inquire  whethor 
he  did  so  from  dumbness  ex  vintationt  Deit  or  from  malice :  and  unless  the  for* 
mer  was  the  case  he  was  sentenced  as  on  coo?iction.  1  Ckii,  C,  L.  43S;  7knwr*s 
case,  5  Ohio,  542.  But  now  by  the  7  &  8  Oeo,  IV.  c,  28,  s.  2,  and  the  act  of  Coo- 
grass  of  April  30th  1780,  s.  30,  where  a  prisoner  stands  mute  the  court  may  direct 
a  plea  of  not  guilty  to  be  entered,  and  the  plea  so  entered  shall  bare  the  same 
effect  as  if  the  party  himself  had  pleaded  it 
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eroanding  of  him  whether  he  be  guilty  or  not  guilty;  and 
leads  not  guilty,  the  clerk  joins  issue  with  him  cuL  prists 
ters  the  prisoner's  plea,[2]  then  he  demands  how  he  will 
1,  the  common  answer  is,  by  God  and  the  country^  and 
)on  the  clerk  enters /7o.«e,  and  prays  to  God  to  send  him 
deUverance.[3] 

f  the  prisoner  hath  any  matter  to  plead  either  in  abate- 
r  in  bar  of  the  indictment,  as  misnomer,  auterfoits  ae- 
\iterfoits  convict,  a  pardon,  8;c.  then  he  pleads  it  without 
ale  answering  to  the  felony:  but  in  some  cases  si  trove 
then  to  the  felony  not  guilty,  de  quopostea.  And  thus 
it  the  arraignment  is. 
low  to  be  done  or  performed. 

16  part  of  the  court,  what  is  to  be  done  is  shewn  before, 
elation  to  the  prisoner  and  his  coming  to  the  bar. 
prisoner,  tho  under  an  indictment  of  the  highest  crime, 
e  brought  to  the  bar  without  irons,  and  all  manner  of 
s  or  bonds.  Slamf.  P.  C/ol.  78.  a.  2  Co.  Inst.  316.  Co. 
.  34,  35.  Bract.  Lib.  III.  fol.  137.  a.  ^  alios  libros  ibi, 
there  be  a  danger  of  escape,  and  then  they  may  be 
t  with  irons. 

note,  at  this  day  they  usually  come  with  their  shackles 
leir  legs,  for  fear  of  an  escape,  but  stand  at  the  bar  un- 
till  they  receive  judgment.(A) 
bVhen  the  party  is  to  be  arraigned. 
Be  of  murder  at  the  common  law,  the  judges  did  [  220  ] 
forbear  to  arraign  the  prisoner  upon  an  indict- 

thii  it  appears  to  have  been  our  aathor*s  opinion,  that  upon  whatever 
&  prisoner  be  brought  into  court,  he  ought  not  to  stand  there  in  vinculiM 
lis  con?iction,  when  he  comes  to  receive  judgment,  nor  even  at  the  time 
aignment,  (for  that  is  the  time  our  author  is  here  discoursing  of,)  yet  in 
iase,  Mich.  9.  Qeo.  \.  B.R.K  difference  was  taken  between  the  time  of 
ent,and  the  time  of  trial;  and  accordingly  the  prisoner  in  that  case  stood 
•  in  chains  during  his  arraignment.    See  State  TV.  Vcl.  VI.  p.  230,  231. 

indants  in  an  indictment  have  a  right  to  plead  severally  not  guilty :  but 
plea  of  not  guilty  by  all  the  defendants,  is  in  law,  a  several  plea.  State 
ilredeU,  402. 

ough  a  prisoner  persists  in  saying  he  will  be  tried  by  his  king  and  his 
and  refuses  to  put  himself  on  bi«  trial  in  the  ordinary  way,  it  will  not 
I  a  conviction.  R.  v.  Davie,  Gow,  C,  iV.  P.  219.  And  when  the  clerk  of 
t  upon  the  arraignment  of  the  prisoners,  did  not  further  proceed,  upon 
ding  not  guilty,  to  ask  them  how  they  would  be  tried,  so  that  they  did 

the  usual  reply,  **  By  God  and  their  country,**  it  was  held  that,  under 
of  the  United  States,  the  plea  of  *^  not  guilty**  put  the  prisoners  upon  the 
by  a  sufficient  issue,  without  any  further  express  words.  U.  S.  v.  OUbert 
umuer^s  I/.  S,  R.  20.  In  Massachusetts,  it  is  provided  by  statute,  that  it 
be  necessary  to  ask  the  defendant,  when  arraigned,  how  he  will  be  tried. 
.  Mitf.  e.  136,  s.  28.    And  these  forms  alter  the  plea  of  not  guilty,  are 

by  the  7  &  8  Geo.  IV.  e.  28, 1. 1. 
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ment  till  the  year  and  day  were  past,  whether  an  appeal  werar 
depending  or  not  ptr  omntajutM  AngliaCy  22  B.  4.  Coron,  44. 
unless  the  evidence  were  very  clear  to  convict  him,  and  no  ap* 
peal  depending:  or  altho  an  appeal  were  depending,  if  the  appel- 
lant were  an  infant.  21  £.3.  23.  b.  Sian^f.  P.  C.foL  107.  a. 
because  of  the  delay. 

But  now  by  the  statute  of  3  H,  7.  cap.  1.  the  justices  shall 
proceed  to  try  him  upon  an  indictment  of  murder  (or  man- 
slaughter) tho  within  the  year,  and  if  acquitted,  yet  he  shall 
not  be  dischai^ed,  but  at  the  discretion  of  the  justices  shall 
be  continued  in  custody,  or  upon  bail,  till  the  year  and  day  be 
past. 

So  that  by  this  statute  auterfoUs  acquit  of  principal  or  ac- 
cessary, or  autcrfoUs  attaint  of  the  principal  upon  an  indict- 
ment is  no  bair  to  an  appeal,  but  autcr/oits  acquit  upon  an 
appeal  remains  a  bar  to  an  indictment  for  the  same  offeuce. 

But  auter/oits  convict  upqn  an  indictment,  and  having  had 
his  clergy,  is  a  good  bar  to  an  appeal  notwithstanding  this 
statute,  de  quo  infra;  and  yet  in  favour  of  an  appeal,  if  a  man 
be  indicted  of  murder,  and  plead  to  it,  and  be  convict,  if  the 
wife  enter  an  appeal  for  the  same  death  against  the  prisoner, 
as  long  as  that  appeal  is  depending,  judgment  shall  be  respited; 
but  if  the  wife  be  nonsuit  in  her  appeal,  then  judgment  shall  be 
given  upon  the  conviction.  P'ide  Jf.  12  ^  13  EUz.  B.  R.  Dy. 
296.  a,  Stanley^s  case. 

But  as  to  other  indictments,  as  of  robbery,  fyc.  the  same 
remain  at  common  law,  as  before  this  statute,  yet  it  is  the  con- 
stant course,  unless  an  appeal  be  depending,  to  arraign  the 
prisoner  upon  an  indictment  within  the  year;  for  now  by  the 
statute  of  21  H.  8.  cap,  11.  the  party  robbed  hath  as  effectual 
restitution  of  his  goods  upon  his  prosecution  of  an 
[  221  ]  indictment,  as  upon  an  appeal;  and  so  an  appeal  of 
robbery  is  rarely  brought. 

Nay,  tho  an  appeal  of  robbery  be  brought  by  writ,  the  jus- 
tices will  not  stay  the  arraignment  of  the  prisoner  upon  the 
indictment,  unless  it  be  by  bill,  or  that  the  plaintiff  in  an 
appeal  by  writ  hath  declared  upon  the  writ,  because  the  writ 
is  general,  and  it  cannot  appear  what  the  goods  are  till  de- 
claration; but  in  an  appeal  of  death  by  writ  the  person 
killed  is  certain,  31  H.  6.  11.  a.  Stamf.  P.  C.  Lib.  II.  cap.  36. 
fol.lOl.a. 

If  a  man  be  indicted  and  appealed  before  the  same  jos* 
tices  for  the  same  murder  or  other  felony,  the  party  ^all  be 
arraigned  upon  the  appeal  first,  and  not  upon  the  indictment, 
in  favour  of  the  appellant,  as  I  have  said;  but  if  the  appellant 
be  nonsuit  upon  bis  appeal,  the  prisoner  shall  be  arraigned 
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^n  the  appeal,(c)  and  process  shall  cease  upon  the  indict- 
^^l  4  E.  4.  10.  a.  And  it  shall  be  entered  cesset  processus 
^pon  the  indictment,  4  E.  4. 10.  a.  And  if  the  prisoner  plead, 
^Od  be  acquitted,  or  plead  the  king's  pardon,  and  it  be  al- 
^red,  regularly  the  acquittal  or  pardon,  and  the  allowance 
^hereof  shall  be  entered  upon  the  appeal,  tho  it  be  safe  to 
Mer  it  likewise  upon  the  indictment;  and  therefore  if  in  that 
mBBj  thro  the  mistake  of  the  clerk,  there  be  no  entry  of  cesset 
processus  upon  the  indictment,  and  the  indictment  lying  thus 
pen,  there  be  process  of  outlawry  made  upon  the  indictment, 
nd  the  party  be  outlawed,  he  hath  no  remedy  but  to  bring  a 
riit  of  error  upon  the  outlawry,  and  he  may  assign  for  error 
is  acquittal  upon  the  appeal,  and  aver  it  to  be  the  same 
slony,  and  upon  confession  of  the  king's  attorney,  it  shall  be 
BTerst.  4  E.  4.10.  a. 

If  there  be  an  inquisition  before  the  coroner  of  murder,  and 
seamed,  and  likewise  an  indictment  for  the  same  offense  by 
tie  grand  inquest,  it  is  usual  to  arraign  the  prisoner  upon  the 
Qdictment,  but  he  may  be  arraigned  upon  both  at  the  same 
ime;  but  if  arraigned  upon  the  indictment  only,  there  ought 

0  be  an  entry  of  cesset  processus  upon  the  coroner's  inquest 
18  to  the  prisoner,  who  may  otherwise  be  outlawd  upon  it. 

If  a  prisoner  be  found  guilty  of  murder  by  the 
nroner's  inquest,  and  a  bill  of  indictment  of  murder  [  222  ] 
>e  against  him  at  the  sessions  of  gaol-delivery  for  the 
Kme  murder,  it  is  usual  to  arraign  him  upon  the  coroner's 
oquest,  and  not  upon  the  indictment,  and  if  he  be  acquit  upon 
hat,  then  to  arraign  him  upon  the  bill,  and  put  him  to  his 
|>iea  of  auterfoils  acquit. 

But  to  avoid  .the  trouble  of  a  double  arraignment  and  plea, 

1  have  observed  this  course. 

1.  If  one  indictment  be  of  manslaughter,  and  the  other  of 
nurder,  then  to  arraign  him  of  that  offense,  which  is  highest, 
ind  spare  the  other. 

8.  If  both  be  of  murder,  but  one  is  insufficient,  as  for  the 
nost  part  coroners  inquests  are,  then  to  arraign  him  upon  the 
;ood  indictment,  and  quash  the  other. 

9.  If  both  presentment  and  indictment  be  of  the  same 
mtare,  and  both  (for  instance)  of  murder,  and  both  good,  and 
)oth  returned  into  court  the  same  sessions,  I  have  usually  ar- 
raigned the  prisoner  upon  both  (so  as  they  be  put  upon  the 
nme  inquest  to  be  tried)  to  avoid  the  trouble  of  the  plea  of 
nUer/oiis  acquit  or  attaint^  and  to  indorse  his  acquittal  or 
ittainder  upon  both  presentments,  always  directing  the  jury 

(e>  At  the  tait  of  the  kiD|r. 
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to  acquit  him  upon  both,  if  acquitted  upon  one,  and  €  eon- 
verso. 

Now  concerning  the  arraignment  of  the  acceataiy;  regnlariy 
the  accessary  shall  not  be  arraigned,  nor  put  to  answer  till  the 
principal  be  attaint  by  outlawry  or  confession,  or  be  convict, 
and  attaint  also  by  judgment  upon  verdict;  for  it  is  an  offense 
dependant  upon  the  principal;  and  altho  the  principal  be  con- 
vict, yet  if  he  have  his  clergy,  the  accessary  is  discharged  there* 
by,  and  shall  not  be  arraigned.  2  Co,  Inst.  183.  super  stai. 
fVesim*  1.  cap.  14. 

But  yet  the  principal  and  accessary  being  indicted  by  one  or 
several  indictments,  and  both  appearing,  may  be  arraigned 
together  at  the  same  time,(£f)  and  both  pleading  not 
[  223  ]  guilty^  the  same  jury  shall  be  charged  with  both,  and 
directed  to  inquire  of  both,  viz.  first  of  the  principal, 
and  if  they  find  him  guilty,  then  to  enquire  of  the  accessary. 
9  Co.  Rep.  119.  a.  lord  Sanchar^s  case.  2  Co.  Inst.  184.  super 
Stat.  Westm^  1.  cap.  14. 

But  if  «/f .  and  B.  be  indicted  for  murder,  ^.  as  giving  the 
stroke,  and  B.  as  being  present,  aiding,  and  abetting,  if  ^.  flies, 
and  B.  is  apprehended,  B.  may  be  arraigned  and  tried  before 
^.  be  attainted  by  outlawry,  tho  he  be  principal  but  in  the 
second  degree,  for  they  are  both  principals;  and  so  it  was  done 
in  the  case  of  Thadj/y  H.  25  4*  26  Car.  2.  tho  in  point  of  discre- 
tion it  is  good  to  try  them  both  together. 

If  ^.  be  indicted  of  high  treason,  and  B.  be  indicted  for  re- 
ceiving or  comforting  him,  or  procuring,  or  abetting  (but  not 
present,)  here  it  is  true  they  are  all  principals;  but  in  as  much 
as  B,  in  case  of  a  felony  would  have  been  but  accessary,  and 
it  is  possible  that  «^.  may  be  acquitted  of  the  .fact,  it  seems  to 
me,  that  B.  shall  not  be  put  to  answer  of  the  receipt  or  procure- 
ment till  «^.  be  outlawd,  or  at  least  jointly  with  ^.j{e)  and  in 
this  case  the  same  jury  may  be  charged  with  both,  and  their 
charge  shall  be  first  to  inquire  whether  A.  were  guilty,  and  if 
not,  then  to  acquit  both  ^.  and  B.  and  if  .4.  be  found  guilty, 
then  that  they  inquire  of  B.  And  in  Somervill^s  case,  26 
Eliz.(f)  mentiond  before,  the  inquiry  was  first  of  the  principal 
offender,  and  then  of  the  receiver  or  procurer  to  avoid  that 
inconvenience  and  aweroustj  that  might  happen  in  case  B. 
were  first  convict  of  the  procurement  and  receipt,  and  yet  pos- 
sibly •^.  might  be  acquitted  of  the  principal  fact. 

{d)  They  may  be,  but  not  neeeisarUy  mutt,  ai  was  laid  down  for  law  bj  C  J. 
Pemberton  in  the  trial  of  Count  Comnfrgmark.  See  State  TV.  Fol.  IIL  f.  465. 
and  Sir  John  HawU*9  remarks  thereon,  State  TV.  Vol.  IV.  p.  199. 

(e)  Yet  in  lady  lAsle's  case,  State  TV.  Vol.  IV.  p.  105.  it  was  withoat  any  foun- 
dation in  law  practised  quite  contrary.    Vide  tupra^  Part  1.  p.  238.  in  ntlie. 

(J)  1  And.  109. 
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\f  the  principal  do  not  plead  not  guilty j  but  some  other  plea, 
>3  in  abatement,  or  in  bar,  the  accessary  shall  not  be  put  to 
^  plead  till  the  plea  of  the  principal  be  determind.  9  //.  7.  19.  b. 
bat  i/the  principal  plead  not  guilty ^  then  the  accessary,  if  pre- 
sem,  shall  be  put  to  plead  presently,  and  they  may  be  tried  by 
the  same  inquest,  ut  supra. 

In  antient  time,  if  the  principal  made  default,  and 
appeard  not,  the  accessary  was  not  put  to  answer.  [  224  ] 
44  E.  3.  7.  6.  Coron.  216.  But  of  later  times  the  ac- 
cessary, if  he  appear,  hath  been  arraigned  and  put  to  plead,  but 
process  against  the  inquest,  and  trial  ceaseth  till  the  principal 
come  in  or  be  attaint  by  outlawry.  9  H.  4.  2.  a.  7  H.  4.  36.  a. 
Stamf.  P.  C.  Lib.  I.  cap.  49.  foL  46.  a. 

But  the  accessary  may  pray  process  against  the  principal,  4* 

rtnuniiari  juri pro  se  introducto,  Sind  his  consent  makes  it  not 

error,  8  H.  5.  6.  b.  Coron.  463.  and  therefore,  if  the  accessary 

be  acquitted  before  the  principal  tried,  it  is  agreed,  that  it  is  a 

good  acquittal,  and  by  the  same  reason,  if  he  were  convict,  it  is 

^  good  conviction,  yet  no  judgment  shall  be  given  against  him 

Upon  that  conviction  till  the  principal  tried. 

And  upon  this  reason  it  is,  that  if  •^.  be  arrested  or  in  prison 
for  felony,  and  B.  rescue  him,  or  the  gaoler  suffers  him  volun- 
^rily  to  escape,  tho  this  be  a  distinct  felony  in  B.  the  rescuer, 
^nd  in  the  gaoler  that  voluntarily  suffers  him  to  escape,  for 
^rhich  they  may  be  presently  indicted,  yet  they  shall  not  be 
^raigned  or  put  to  answer  till  ^.  be  convicted  and  attainted  by 
itidgment,  or  outlawd.  1  H.  7.  6.  a.  1  E.  3.  16.  A.  2  Co.  In- 
^4ii.  692.  Muper  stat.  de  frangentibus  prisonatn;  for  '\{  ^.  be 
^oqaitted  upon  the  indictment,  the  rescuer  or  gaoler  shall  be 
^iflchai^d. 

But  if  .4.  be  indicted  of  the  felony,  or  not  indicted,  and  be 

lawfully  imprisond  and  break  the  prison,  he  may  be  ifidicted 

Und  arraigned  for  his  felony  in  breaking  the  prison,  before  his 

conviction  of  the  felony  for  which  he  was  committed.  2  Co. 

Insiii.  ubi  supra. 

And  yet,  if  after  that  indictment  «/9.  be  arraigned  of  the  prin- 
cipal felony,  and  acquitted,  he  may  plead  that  acquittal  of  the 
principal  felony  in  bar  to  the  indictment  for  the  breach  of  pri- 
sod;  vide  rationem  supra,  Part  I.  cap.  54.  p.  611. 

If  *a  capias  be  awarded  against  a  felon,  and  he  render  him- 
self and  plead  not  guilty,  and  is  let  to  bail,  and  then  makes 
default,  a  capias  ad  auditndam  juratam  shall  issue ;  and  if 
he  be  brought  in,  he  shall  be  brought  in  upon  his  plea,  but  it 
is  said  by  Scot,  that  if  he  had  rendred  himself  upon  the  exigent j 
and  pleaded  not  guilty,  and  been  let  to  bail  till  the 
trial,  and  then  made  default,  whereupon  an  exigent  is  [  225  J 
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awarded,  and  the  feloo  is  brought  in  npon  the  exifrent^  he 
shall  plead  de  novo^  and  couseqaently  be  arraigned  de  novOf 
for  by  the  exigent  awarded,  the  first  issue  is  discontinued. 
lejlssiz,  13. 


CHAPTER  XXIX. 

COVCERVINO  THE  PLEA  OF  THE  PRISONER  ITPON  HIS  11- 
RAI6NMENT,  AND  FIRST  OF  HIS  CONFESSION  OF  THS  FACT 
CHARGED,   AND   APPROYINO   OTHERS. 

When  the  prisoner  is  arraigned,  and  demanded  what  he  saith 
to  the  indictment,  either  he  confesseth  the  indictment,  or  pleads 
to  it,  or  stands  mute,  and  will  not  answer. 

The  confession  is  either  simple,  or  relative  in  order  to  the 
attainment  of  some  other  advantage. 

That  which  I  call  a  simple  confession  is,  where  the  de- 
fendant upon  hearing  of  his  indictment  without  any  other 
respect  confesseth  it,  this  is  a  conviction;  but  it  is  usual  for 
the  court,  especially  if  it  be  out  of  clergy,  to  advise  the  partf 
to  plead  and  put  himself  upon  his  trial,  and  not  presently  to 
record  his  confession,  but  to  admit  him  to  plead.  27  4^ 
siz.  40. 

If  it  be  but  an  extrajudicial  confession,  tho  it  be  in  court, 
as  where  the  prisoner  freely  tells  the  fact,  and  demands  the 
opinion  of  the  court,  whether  it  be  felony,  tho  upon  the  fret 
thus  shewn  it  appear  to  be  felony,  the  court  will  not  record  his 
confession,  but  admit  him  to  plead  to  the  felony  not 
[  226  ]  guiliy.  22  Jissiz.  71.  Sianif.  P.  C.  Lib.  II.  a^  51. 
/o/.  142.6.[1] 


[1]  CoDfeuions  made  by  the  accused  on  his  trial  may  be  either  ezpiensd  tf 
implied.    An  express  confession  is,  where  a  defendant  pleads  guiUy  and  therfllV 
directly  confesses  the  crime  with  which  he  is  charged,  which  is  a  conTietiQn  of 
the  highest  nature.    2  Hawk,  e.  31,  s.  1 ;   1  Ckii.  C.  L.  42a    An  impUftd  eoi- 
lession  is,  where  a  defendant  in  a  case  not  capital  does  not  direcUy  own  hiniidf 
guilty,  but  in  a  manner  admits  it  by  yielding  to  the  mercy  of  the  crown,  tod 
desiring  to  submit  to  a  small  fine;   which  submission  the  court  may  acee|itt 
without  putting  him  to  a  direct  confession.    2  Hawk,  e.  31.  t.  3.    In  nnaUsr 
offences,  as  assaults  or  the  like,  it  may  be  advisable  to  confeai  the  indletaeili 
as  the  defendant  may  afterwards  produce  affidavits  to  show  that  the  proaeentoc 
made  the  first  assault,  which  he  cannot  do  after  conviction.  12.  v.  7\Nnp{siii«i,  Salk. 
55.    And  in  trifling  personal  injuries,  the  proeecutor  and  defendant  frequently 
■ettle  the  charge  in  private,  and  the  latter  comes  into  court  and  pleada  guilty  to  Um 
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>Dfes8ioQ  in  order  to  some  other  advantage,  is  either 
the  prisoner  coufesseth  the  felony  in  order  to  his  clergy, 
if\fraj  cap,  44.  or  where  he  confesseth  the  offense,  and 
Bth  others  thereof,  thereby  to  become  an  approver,  and 
pon  to  obtain  his  pardon,  if  he  convict  them,  and  this 
the  whole  learning  touching  approvers  and  approve- 
¥hich  I  shall  here  open  in  the  order  that  Mr.  Stan\ford 
Dne  before  me. 

)f  what  offenses  a  man  may  be  an  approver.  2.  In 
iiits.  3.  At  what  time.  4.  Before  whom.  5.  In  what 
r.  6.  How  he  shall  be  ordcrd  before  and  after  his 
.  7.  What  process  shall  issue  against  the  party  ap- 
8.  What  pleas  he  shall  have,  and  how  tried.  9.  How 
ded  in.  10.  What  judgment  shall  be  given  for  or 
t  the  appellor  or  appellee. 

»re  I  come  to  these  particulars,  we^  are  to  know,  that  it 
$ly  in  the  discretion  of  the  court  to  admit  the  approver 
eal  or  not,  or  to  give  him  any  respite  from  judgment  or 
ion  upon  his  confession  and  approvement;  for  other- 
t  would  be  in  the  power  of  any  party  arraigned  foT 
by  becoming  an  approver  to  delay  judgment,  where  (it 
»e)  his  appeal  is  but  feigned,  for  the  admission  of  his 
,  or  respite  of  judgment  is  but  a  matter  of  grace  and  dis* 
I.  21  H.  6.  34.  b.  Cororu  66  8r  67.  per  omnes  justk? 
que  band.  Co.  P.  C.  cap.  56.  p.  129. 
i  therefore  this  course  of  admitting  of  approvers  hath 
ong  disused,  and  the  truth  is,  that  more  mischief  hath 
to  good  men  by  these  kind  of  approvements  by  false 
tions  of  desperate  villains,  than  benefit  to  the  public  by 
acovery  and  convicting  of  real  offenders,  gaolers  for 
>wn  profits  often  constraining  prisoners  to  appeal  honest 
and  therefore  provision  made  against  it  by  1  E.  3. 

I  upon  this  reason  it  is,  that  as  of  later  times  the  ad- 

n  of  such  appeals  hath  been  wholly  disused,  so  in  times 

diey  were  aximitted,  a  great  strictness  was  held 

luch  appeals,  as  will  appear  upon  the  examina-  [  227  ] 

r  the  ensuing  particulars. 

lierefore  touching  the  offenses,  whereof  an  approvement 


ni;  and  upon  proving  a  general  releaee  gi?en  by  the  firmer,  submits  to 
fine  for  the  breach  of  the  peace  which  his  conduct  has  occasioned, 
t  J,  867.    As  to  the  mode  in  which  the  confession  is  made,  and  the  sub- 
frooeedings  on  charges  of  felony,  see  1  ChU.  C  L,  438. 
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It  may  be  only  of  capital  offenses,  as  of  treason  or  felony, 
whether  they  be  at  common  law,  or  by  act  of  parliament. 

When  a  prisoner  is  admitted  to  be  an  approver,  he  is  sworn 
in  court  to  approve,  or  rather  to  discover  all  felonies  and  trea- 
sons  that  he  knows,  and  a  certain  time  prefixt,  (as  three  or 
four  days)  to  make  his  appeal,  and  a  coroner  assigned  to  him 
to  receive  such  his  appeal  and  discovery.     12  E.  4. 10.  b. 

And  yet  the  appeal  is  not  good  as  an  appeal,  or  as  an  approve- 
ment to  compel  the  parties  appealed  to  answer,  but  only  as  to 
such  felonies  or  treasons  that  were  committed  by  the  appellee 
together  with  the  appellor,  and  whereof  the  appellor  stands 
indicted  in  court,  and  as  to  other  treasons  or  felonies,  [than] 
whereof  the  appellor  so  stands  indicted,  it  is  no  legal  appeal  or 
approvement  to  put  the  appellee  to  answer. 

And  therefore  if  Ji,  being  jndicted  for  robbing  of  B.  and  he 
appeal  C.  that  he  robbed  j^.  himself,  this  is  a  void  appeal,  and 
the  appellor  shall  be  executed,  and  the  appellee  shall  not  be  pat 
to  answer  to  it.  25  E.  3.  39.(flf.) 

So  if  he  appeal  C.  as  accessary  to  the  robbery  of  B.  either 
before  or  after,  C  shall  not  be  put  to  answer,  for  it  is  not  the 
same  felony  charged  upon  ^.  but  only  an  accessary  to  it  10  E, 
4.  14.  a. 

So  if  «^.  be  indicted  of  felony,  and  he  appeal  B.  of  treason,  B^ 
shall  not  be  put  to  answer  that  appeal ;  but  B.  being  so  accused^ 
it  may  be  a  ground  for  the  justices  in  point  of  discretion  tov 
make  B.  find  sureties  for  his  appearance  at  the  next  sessions^ 
or  in  the  king's  bench,  and  in  the  mean  time  to  be  of  good 
haviour  towards  the  king  and  his  people,  as  was  done  when  i 
person  that  had  abjured  for  felony,  made  such  an  appeal  < 
treason.     Af.  19  E.  2.   Coron.  387.  vide  simile  21  JS.  3.  18.  < 
Coron.  449. 

II.  In  what  suits. 
[  228  ]  Approvement  lies  not  in  an  appeal  of  felony,  for  the^ 
delay  that  may  come  thereby  to  the  plaintiff.  A#.  l^S 
E.  3.  Coron.  113.  2  B.  3.  22.  b.  And  therefore,  if  a  party  b^ 
indicted  of  felony,  and  the  prisoner  becomes  an  approver,  if  ai^ 
appeal  for  the  same  felony  be  sued  afterwards,  all  proceeding^ 
upon  the  approvement  shall  stay.     8  H.  5.  Coron.  442. 

But  if  t^.  be  indicted  of  felony,  and  he  becomes  an  approver, 
and  appeal  B.  as  a  companion  with  him  in  the  same  felony, 
and  B.  comes  in,  it  seems  he  may  not  become  an  approver,  and 
appeal  C.  of  the  same  felony,  15  J5.  3.  Coron.  113.  Stamf. 
P.  C.  Lib.  II.  cap.  58. /oL  147.  a.  tho  II  H.  4.  93.  *.  B.  Coron. 
34.  seems  to  be  contrary. 

(a)  N.  EdU.  of  Uie  year  booki,  /oL  62.  i. 
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If  a  inan  be  arrested  and  imprisond  for  suspicion  of  felony, 
he  cannot  become  an  approver,  because  he  is  not  indicted. 
Siavnf,  P.  C.  Lib.  IL  cap.  55.  Co.  P.  C.  cap.  56.  p.  129. 
against  the  opinion  of  Strange  and  Hanhf.  6  H.  6.  Coron.  231. 

III.  At  what  time  a. man  shall  become  an  approver. 

After  a  person  is  abjured  for  felony,  19  E.2.  Coron.  387.  19 
B.  3.  Ibid.  443.  or  be  oullawd,  21  E.  3.  17.  b.  Coron.  452.  or 
otherwise  attaint,  and  hath  his  clergy,  17  £.  3.  Coron.  445.  he 
shall  not  be  admitted  to  be  an  approver;  nor  one  convict  by 
verdict.  19  H.  6.  47.  b.  Coron.  8. 

If  «^.  be  indicted  of  felony,  and  plead  not  guilty,  and  put 
himself  upon  the  country,  and  the  jury  is  charged  with  him,  yet 
before  the  evidence  fully  heard,  and  the  jury  gone  from  the 
bar,  he  may  be  admitted  to  be  an  approver.  12  E.  4.  10.  6. 
11  H.  7.  5.  b.  per  omnes  justic^:  vide  contra  2  H.  7.  3.  fl.,(6) 
9  H.  5.  Coron.  440. 

But  if  the  whole  evidence  be  heard,  then  he  shall  not  be  ad- 
mitted to  be  an  approver,  21  ^.  3.  18.  Coron.  449.  2  H.  7.  3. 
w  that  it  seems  much  in  the  discretion  of  the  court  to  admit 
him  to  be  an  approver  at  any  time  before  verdict  given, 
Iho  after  not  guilty  pleaded.  12  £.  4.  10.  b.  in  B.  R.  [  229  ] 
^11  H.l.  5.  b.per  omnes  juslic\  which  is  of  greater 
weight  than  the  other  books. 

IV.  Before  whom  a  man  may  become  an  approver. 

It  may  be  before  the  justices  of  the  king's  bench,  or  justices 
of  gaol-delivery,  or  justices  in  eyre^  for  they  may  assign  a  coro- 
ner to  the  prisoner  to  receive  his  appeal. 

Bat  it  cannot  be  in  inferior  courts,  as  those  that  have  soke 
and  sakCj  and  infangtheftj  and  utfangtheft.  Bract.  Lib.  III. 
Cfljp.  35. 

But  in  case  of  a  royal  franchise,  as  a  county  palatine,  or  the 
Toyaii  franchise  of  Ely y  where  the  bishop  hath  justices  and  coro- 
ners of  his  own  making,  there  a  felon  may  become  an  approver. 
%9  E.  3.  42.  a.  Coron.  462.  in  the  case  of  Ely. 
•   Neither  can  a  man  become  an  approver  before  justices  of 
peace,  nor  oyer  and  terminer j  for  they  cannot  assign  a  coroner. 
9  H.  4.  1.  Coron.  457.   4  Co.  Instil.  165.  169.    Co.  P.  C.  130. 
v.  The  manner  of  approver,  and  of  the  allowance  of  it. 
Before  any  man  shall  be  admitted  to  be  an  approver,  he  must 
confess  the  indictment  in  open  court,  and  pray  a  coroner  to  be 

iff)  In  Uiii  case  the  whole  eridence  had  been  given^  and  the  jury  gone  from 
die  bar*  which  was  one  reason  assigned  by  the  court,  why  they  could  not  admit 
the  pciaooers  to  become  approvers ;  so  that  this  case  no  way  contradicts  what  is 
htSan  said ;  bot  there  was  another  exception  besides,  on  which  the  court  laid  the 
greatest  stren,  because  they  only  prayed  a  coroner,  but  did  not  acknowledge  the 
idoDj. 
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assigned  him,  aQd  regularly  this  is  to  be  done  upon  his  arraign- 
ment, before  plea  pleaded,  tho,as  hath  been  said,  his  confession 
hath  been  sometimes  admitted  after  not  guilty  pleaded.  \\  H^ 
7.  5.  6.  12  £.  4.  10.  b,  and  therefore  if  he  hath  pleaded  before 
not  guilty^  and  then  prays  a  coroner  without  confessing  the 
felony,  the  inquest  shall  be  taken,  and  if  found  guilty  he  shall 
be  executed.  2  H,  7.  3.  a.  adjudged;  and  if  he  hath  not  pleaded 
to  the  country,  but  prays  a  coroner,  and  will  say  no  more,  he 
shall  have  peine  fort  fy  dure^  tho  the  book  of  1  H.  5.  Coron, 
441.  be  that  he  shall  be  hanged. 

Upon  confessing  the  felony,  and  praying  a  coroner  to  be  as- 
signed, the  court  doth  these  things. 

1.  They  assign  him  a  coroner  to  take  his  appeal.  2.  They 
prefix  him  a  time  to  make  his  appeal,  sometimes  three,  some- 
times four  days.  8  H.  5.  Coron.  439.  12  E.  4. 10.  b.  26  Amz. 
19.  3.  He  shall  be  removed  out  of  the  strait  custody,  and 
make  his  appeal  before  the  coroner,  that  he  may  not  have  any 
just  pretence  to  say  it  was  by  duress  or  constrain^ 
[  230  ]  12  E,  S.  Coron.  169.  and  therefore,  if  upon  the  coming 
back  of  the  approver  to  the  court,  he  wave  his  appeal, 
as  being  made  by  duress  and  against  his  will,  the  coroner  shall 
be  examined  touching  it  upon  oath;  and  if  he  affirm  it  was 
made  de  bon  grie^  the  appeal  shall  stand,  but  the  approver  shall 
be  hanged.  22  E.  3.  Coron.  255.  12  E.  3.  Caron.  169.  4. 
The  coroner  must  put  his  appeal  into  form,  and  when  the  pri- 
soner comes  back  into  the  court,  he  must  repeat  his  appeal,  and 
shall  not  be  helped  by  the  court  or  any  by-stander,  26  Jlssiz.  19. 
and  if  he  miss  in  repeating  his  appeal  in  any  matter  of  moment, 
as  the  colour  of  the  horse,  fyc.  he  shall  be  hanged;  for  if  he 
mistake  in  such  circumstances,  which  must  need  come  from  \» 
own  memory  and  information,  it  is  a  sign  it  is  feigned.  5.  If 
he  make  not  his  appeal  before  the  coroner  in  the  time  prefixtt 
he  shall  be  hanged;  and  if  he  make  it,  and  disavow  it  when  be 
comes  into  the  court,  he  shall,  upon  the  examination  of  the 
coroner  upon  oath,  be  hanged.  6.  If  he  appeal  one,  who  by 
his  own  confession  is  not  in  the  kingdom,  he  shall  be  hanged. 
2  E.  3.  Coron.  153.  for  he  cannot  be  attaint  at  his  suit.  7.  After 
his  appeal  made  he  shall  have  an  allowance  of  Id.  per  diem  by 
the  book  of  12  E,  4.  10.  b.  26  ^s^iz.  19.  S  H.  5.  Coron.  439. 
three  half-pence  per  diem  per  Brittonf  and  by  Forteseut  21 H 
6.  34.  b.  nothing  at  all,  till  he  hath  convicted  the  appellee. 

VI.  Touching  process  upon  an  appeal  by  an  approver. 

It  is  to  be  known,  that  altho  a  coroner  cannot  receive  an 
original  appeal  but  of  such  felonies  as  are  committed  in  that 
county  whereof  he  is  coroner,  yet  if  a  felon  become  an  approvet| 
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may  take  an  appeal  of  any  felony,  tho  committed 
county.   9  H.  5.  Coron,  437. 
eems,  that  book  is  not  law,  for  he  can  appeal  only 
y  where  he  is  indicted,  and  he  cannot  be  indicted 
ly  of  a  felony  committed  in  another  county,  there- 
Hbrum;  it  seems  it  must  be  intended  where  A.  is 
he  county  of  B.  and  taken  in  the  county  of  C.  and 
roner  receives  his  confession  and  appeal, 
biy  he  may  do  without  any  special  assign-  [  231  ] 
e  officii,  as  he  may  take  an  abjuration  of  a 
a  foreign  county. 

oroner  in  that  case  cannot  make  process  against  the 

a  foreign  county,  29  E.  3.  48.  a.  Coron.  462.  but  be 

same  county,  Sian\f.  P.  C.  146.  a.  b. 

efore  the  bishop  of  Efy  having  the  royal  franchise 

justices  and  coroners  of  his  own,  and  also  having 

reiorna  brevium  in  divers  hundreds  in  the  county 

and  likewise  a  gaol  there,  a  felon  indicted  and  in 

'/y  became  an  approver  before  the  coroner  of  the 

Ely,  and  appeald  one  in  the  bishop's  gaol  in  his 

the  county  of  Suffolk,  the  coroner  of  Efy  cannot 

ss  to  the  bishop's  bailiff  of  his  liberty  in  the  county 

to  bring  the  appellee  to  Ely,  which  is  in  another 

Cambridgeshire,  adjudged  29  E.  3.  42.  a.    Co- 

on  law  it  seems,  if  an  approver  appeal  parties  that 
int  in  a  foreign  county,  there  could  be  no  process 
1  the  king's  bench,  by  removing  the  record  thither 
ices  of  gaol-delivery,  before  whom  the  parties  be- 
prover. 

is  remedied  by  the  statute  of  28  E.  1.  de  appellatis^ 
»wer  is  given  to  justices  of  gaol-delivery  to  issue 
he  sheriffs  of  foreign  counties  to  take  the  appellees, 
bem  before  the  justices  in  that  county  where  the  ap- 
licted. 

speller  allege  the  place,  whereof  the  appellees  are, 
t,)  and  thereupon  process  issues  to  the  sheriff  of  that 
1  he  return  there  are  no  such  persons  in  his  baili- 
?.  3.  42.  b.  or  non  sunt  invenii,  21  H.  6.  34.  b.  the 
hall  have  judgment  and  be  executed,  and  he  shall 
ived  to  say  they  are  in  another  county,  and  pray  pro- 
.  22  E.  3.  Coron.  460.  for  if  he  be  once  found  false 
saith,  he  shall  not  be  credited  in  any  thing,  but  his 
I  be  presumed  untrue;  vide  21  H.  6. 34.  b.  Coron.  456. 
pprover  die  before  his  appeal  determind,  or 
d  for  the  felony,  21  E.  3w  18.  a.  21  E.  3.  [  232  ] 
.  IL — 19 
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17.  b.  Coron.  452.  or  hath  the  advantage  of  his  clergy,  8.  S. 
3.  Coron.  369.  or  disavows  his  appeal,  and  will  not  proee- 
cute  it,  21  H.  6.  34.  b.  3  H.  6.  50.  b.  yet  process  shall  be  ooo^ 
tinned  against  the  appellee  at  the  king's  suit,  and  the  appellee^ 
if  he  come  in,  shall  be  arraigned,  for  the  appeal  was  well  com^ 
menced,  and  it  stands  as  an  indictment,  by  reason  of  the  grear 
presumption  that  a  man  that  confesseth  himself  guilty,  would 
not  charge  another  falsely  to  be  companion  with  him  in  the 
same  felony. 

But  if  the  appeal  were  never  well  commenced,  as  if  the 
appellor  were  convicted  by  verdict  or  outlawry,  de  quibui 
infra,  or  if  the  king  pardons  the  approver  after  the  approve- 
ment made,  and  before  trial,  47  E.  3.  16.  a.  Siamf.  P.  C./oL 
149.  a.  the  appellee  shall  be  discharged  without  arraignment  al 
the  king's  suit,  or  further  process  upon  the  appeal;  for  now  the 
approver  having  his  pardon  is  sure  to  escape,  and  therefore 
shall  not  be  trusted  in  his  prosecution  against  another  for 
the  same  felony,  fiut  of  these  matters  farther  under  the  next 
head. 

If  the  appellee  be  returned  non  inventus,  the  appellor,  as 
hath  been  said,  may  be  executed,  but  process  of  outlawry 
shall  issue  against  the  appellee,  as  it  seems  not  by  one  ca- 
pias and  exigent,  but  by  capias,  alias,  pluries  and  exigent; 
qusere. 

VII.  Touching  proceedings  upon  the  appeal  after  appearance 
of  the  appellee. 

He  that  is  appeald  shall  not  be  let  to  bail  but  in  three 
cases:  1.  If  the  approver  be  dead.  2.  If  the  person  ap- 
peald be' of  good  fame.  3.  If  the  appellor  wave  his  appeal. 
Westm.  1.  cap.  \5.{a)  Starr^.  P.  C.  Lib.  11.  cap.  la  M 
74.  a.  b. 

And  therefore,  if  ^.  be  severally  appeald  by  two  ap^ 
provers,  ^.  and  C.  indicted  severally  of  several  felonies,  and 
•d?.  join  battle,  and  vanquish  B.  yet  he  shall  not  be  let  to  bail 
till  the  appeal  of  C  be  determind.     25  E.  3. 42.  b. 

When  the  appellee  comes  in  he  may  take  his  legal 
[  233  ]  exceptions  to  the  insufficiency  of  the  appeal,  as  that 
the  appellor  is  not  in  prison  but  at  large,  21  E.  3. 18.0. 
Coron.  448.  6  H.  6.  Coron.  231.  or  that  the  appellor  is  within 
age,  or  above  seventy  years  old,  or  a  woman,  or  maimed, 
whereby  the  appellee  loseth  his  trial  by  battle.  Stantf.  P.  C. 
cap.  58.  fol.  147.  b.  or  that  he  is  a  clerk  convict,  and  hath  not 
made  his  purgation.  17  E.  3.  13.  a.  or  that  he  is  abjured 
the  realm.    19  E.  2.  Coron.  387.  or  that  he  was  eonvict  by 

(a)  2  Co.  In$tU.  p.  188. 
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Verdict  before  he  appealed  of  the  same  offense:  Vide  Co.  P. 

C.  cap.  56. 

Also  he  may  have  all  those  exceptions,  which  an  appellee 

at  the  suit  of  a  lawful  person  either  by  writ  or  bill  may  have, 

as  that  the  plaintiff  is  outlawd  for  another  felony,  or  in  a  per- 

aonal  action,  but  if  he  hath  obtained  his  pardon,  the  appellee 

shall  be  put  to  answer,  as  in  another  appeal.    21  £.  3.  17.  b. 

bat  if  the  approver  be  pardoned  that  felony,  upon  which  he 

makes  his  appeal,  the  appellee  shall  not  be  put  to  answer 

neither  at  the  party's  suit,  nor  at  the  suit  of  the  king.   47  E.  3. 

16,  a.  ubi  supra. 

If  the  appellee  hath  no  exceptions  to  the  appeal,  or  to  the 
disability  of  the  appellor,  but  pleads  to  the  felony,  he  may  put 
himself  upon  trial,  either  by  battle,  or  by  the  country. 

Touching  the  form  of  the  trial  by  battle,  I  shall  make  no 
k>ng  narrative  at  this  time,  because  it  is  an  unusual  trial  at 
this  day,  and  besides,  it  will  come  more  aptly  in  another  place. 

If  when  battle  is  joined  they  come  to  the  combat,  and  the 
appellee  be  vanquished,  it  is  an  attainder  of  the  appellee,  and 
the  appellor  shall  have  the  benefit  of  the  king's  grace  and  a 
pardon  tanquam  ex  merito  justitiae. 

But  if  the  approver  appeals  several  persons,  and  they  seve- 
rally join  battle,  the  appellor  shall  not  have  his  pardon  till  he 
vanquish  them  all  successively,  for  if  he  be  vanquished  by  the 
last,  or  disavow  his  appeal  against  the  last,  he  shall  be  exe- 
cuted.    41  E.  3,  Coron.  98.   2\H.6.  34.  *.   Coron.  456. 

And  notej  that,  if  in  the  field  when  they  come  to  battle,  the 
appellor  disavow  his  appeal,  the  approver  shall  be  executed, 
and  the  appellee  deliverd  without  being  arraigned  at  the 
king's  suit,  for  his  disavowing  in  the  field  is  quasi 
a  trial  in  fact.  21  H.  6.  34.  b.  Coron.  456.  Slan{f.  [  234] 
P.  C.  148.  a.  b. 

Bat  if  before  the  deraigning  of  battle  the  approver  disavow 
his  appeal,  the  approver  shall  be  hanged,  but  the  appellee  shall 
be  put  to  answer  at  the  king's  suit,  for  it  may  be  the  king  hath 
other  evidence  besides  the  approver  to  convict  him. 

If  wf .  becomes  approver,  and  appeals  B.  C.  and  D.  of  the  same 
felony,  and  in  his  combat  with  B.  becomes  recreant,  B.  shall  be 
discharged,  but  the  appeal  shall  stand  against  C.  and  D.  41  E. 
S.  Coron.  98. 

If  three  be  indicted  for  the  same  felony,  and  they  become  ap- 
provers, and  the  appellee  joins  battle  with  them  all,  he  shall 
perform  it  severally;  but  if  he  vanquish  one  of  the  appellants, 
be  is  tiiereby  acquitted  against  all  the  rest,  and  the  approvers 
shall  be  executed,  and  the  appellee  deliverd.  7  E.  3.  12.  a. 

But  if  the  appeal  be  of  several  felonies,  tho  he  vanquish  one 
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appellant,  he  mast  fight  successively  with  the  rest.  19  ^.  6. 
35.  a,  47  E.  3.  5.  a.  for  the  charges  are  several  by  the  several 
appellants. 

If  the  appellee  puts  hipself  upon  trial  per  patriam^  the  ap- 
prover shall  be  sworn  as  well  to  the  petit  jury  upon  the  trial 
when  he  gives  his  evidence,  as  well  as  make  a  general  oath  at 
the  time  of  his  first  becoming  approver,  and  hence  he  is  called 
probatory  {quod  iamen  qusercy  because  he  is  a  person  convict,) 
so  that  altho  he  were  a  partner  in  the  offense,  and  tho  he  stand 
indicted  of  it,  and  tho  he  be  convicted  by  his  confession,  yet  he 
is  admitted  a  witness  upon  his  own  accusation  or  appeal,  and 
the  reason  is,  because  he  accuseth  himself  by  his  confession,  as 
well  as  he  doth  the  appellee  by  his  appeal,  and  therefore  gains 
a  probable  credibility  of  his  testimony. 

And  therefore  P.  19  Jac.  in  the  star-chamber,  Noye*s  Rep. 
p.  154.  in  Sir  Percy  Cresbt/^s  case,  one  defendant,  that  accuseth 
not  himself,  is  not  admitted  as  a  witness  to  convict  his  com- 
panion, but  if  he  accuse  himself,  he  is  a  witness  against  his  com- 
panion. 

But  this  testimony  or  evidence  is  not  conclusive  to 
[  235  ]  the  jury,  for  the  jury  may  consider  as  well  the  credibi- 
lity or  not  credibility  of  the  witness,  as  the  matter  he 
swears. 

And  altho  it  seems  it  is  now  no  plea  for  the  appellee  to  say, 
he  is  boni  nominis  fyfamsBj  4*  in  franco  plegio  fy  in  assisd  da- 
mini  regis,  4*  habet  dominum,  qui  ipsum  advocei^  as  it  was  in 
Bracton^s  time,  it  is  good  evidence  for  the  prisoner,  if  there  be 
no  other  evidence  against  him  but  the  testimony  of  the  approver; 
and  therefore,  if  the  appellor  die,  yet  the  king  may  proceed  with 
the  appeal,  because  tho  he  cannot  have  the  testimony  of  the 
approver  himself,  yet  there  may  be  other  evidence  of  the  fact. 

But  yet,  when  the  approver  is  dead  after  his  appeal,  and  be- 
fore trial,  the  party  is  bailable,  because  much  of  the  evidence, 
which  may  conduce  to  the  conviction,  namely  the  oath  of  the 
approver,  is  lost,  and  so  less  probability  of  his  conviction. 

If  the  approver  be  vanquished  and  kild  upon  the  place  in  the 
battle,  or  if  the  appellee  be  acquitted  by  verdict,  yet  a  judgment 
must  be  entred  upon  his  confession ;  for  his  bare  confession  of 
the  felony  is  a  conviction,  it  is  true,  but  not  an  attainder  till  judg- 
ment given,  qudd  suspendatur  per  collum^  which  is  not  pre- 
sently entred  upon  his  becoming  approver,  but  when  either  by 
trial,  or  for  any  other  cause  before  shewn,  the  court  thinks  not 
fit  to  spare  his  execution. 

And  on  the  other  side,  if  the  appellee  be  convict  by  verdict 
or  battle,  or  slain  upon  the  field,  yet  judgment  must  be  given, 
gudd  suspendaiur  per  collum.   8  jS.  3.  Judgement  225.   And 
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in  that  case,  altho  the  life  of  the  approver  is  saved,  yet  he  shall 
be  banished,  unless  he  obtain  the  king's  pardon.  Stamf,  P.  C 
Lib.  II.  cap.  52.  lord  Coke  P.  C.  cap.  56.  saith  he  shall  have  a 
pardon  ex  debito  justitise.  And  thus  far  concerning  approvers. 
I  should  now  consider  the  business  of  abjuration,  which  is 
always  accompanied  with  a  confession  of  the  felony  before  the 
coroner,  but  because  that  was  a  kind  of  appendant  to  sanc- 
tuary, which  is  wholly  and  finally  taken  away  by  the  statute 
of  21  Jac.  cap.  28.  I  shall  not  incumber  myself  with  that  busi- 
.[2] 


[236] 
CHAPTER  XXX.  ^        "^ 

CONCEBNINO  THE  PLEAS  OF  THE  PRISONER  UPON  HIS  ARRAIGN- 
MENT, AND  FIRST,  CONCERNING  PLEAS  IN  ABATEMENT  OF  THE 
INDICTMENT. 

The  prisoner  upon  his  arraignment  either  confesseth,  or  pleads, 
or  stands  mute;  the  first  of  these  is  dispatched  in  the  former 
chapter,  the  second  matter  comes  now  to  be  considered,  viz.  his 
pleas  upon  his  arraignment. 

Fleas  upon  the  arraignment  are  of  four  sorts. 

1.  Pleas  that  are  declinatory  of  his  trial,  and  such  were  an- 
tiently  the  plea  of  privilege  of  sanctuary,  and  the  plea  of  clergy; 
the  former  is  taken  away  by  the  statute  of  21  Jac.  cap.  28.  the 
latter  stands  still  in  force;  but  because  for  the  most  part  that 
benefit  is  claimed  after  conviction,  and  rarely  before,  I  shall 
refer  the  whole  business  of  clergy  to  a  distinct  examination, 
after  I  have  done  with  the  conviction  of  the  prisoner. 

2.  Pleas  in  abatement  of  the  indictment. 

3.  Pleas  in  bar  of  the  indictment. 

4.  Pleas  to  the  matter  of  the  indictment,  viz.  Not  guilty. 
Now  as  to  pleas  in  abatement  of  the  indictment,  they  are  of 

these  kinds. 

L  Such  defects  as  arise  upon  the  indictment  itself,  and  the 
insufficiency  of  it,  which  hath  been  at  large  considered  in  the 
24th  chapter;  if  any  such  exception  be  taken  by  the  prisoner, 
he  may  pray  counsel  to  be  assigned  to  him  to  manage  his  ex- 
ceptions and  take  more ;  but  he  shall  not  have  a  copy  of  the 

[3]  See  Awe.  Cr.  E9. 131 ;  1  Btini^f  J.  365;  1  Chit.  Cr.  Law,  603. 
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indictment(a)  from  the  court,  but  he  and  the  counsel  assigned 
may  have  oyer  of  the  indictment,  and  press  their  exceptions 
upon  it. 

But  it  is  rare  to  take  any  exceptions  to  indictments 

[  237  ]  before  conviction,  unless  upon  indictments  removed 

into  the  king's  bench  by  certiorari  which  the  court 

may  in  discretion  hear  or  not  hear,  but  remand  the  prisoner  and 

the  indictment. 

And  the  reasons,  why  they  are  not  taken  in  the  country  be- 
fore  conviction  are,  1.  Because  he  may  have  the  same  advan- 
tage of  the  exceptions  after  the  trial  and  before  judgment,  as 
before  trial.(*)  And  2.  Because  if  the  exceptions  appear  ma- 
terial, the  court  can  quash  that  indictment,  and  direct  a  new 
bill  to  be  sent  out  to  the  grand  jury,  wherein  these  faults  may 
be  amended,  and  the  prisoner  arraigned  de  novo. 

II.  Such  defects  as  are  in  matters  of  fact,  as  misfhosmer,  or 
false  addition  of  the  prisoner. 

As  to  the  plea  of  misnosmer :  In  appeals  or  actions  between 
party  and  party,  or  in  indictments,  if  the  defendant  plead  mti- 
nosmer,  he  must  be  careful  that  he  conclude  not  himself  by  the 
manner  of  his  pleading. 

Therefore,  when  jilan  Gerard  was  committed  upon  a  capiat 
in  felony,  the  pleading  was  fy  statim  ductus  ad  barram  in  pro- 
prid  persondy  fy  quaesitus  quomodo  se  velit  inde  acquietare 
siatim  dicit^  quod  ipse  habet  nomen  Johannis  Allen,  fy  nan 
Alani  Gerard,  and  pleads  over  to  the  felony  not  guilty^  and  the 
king's  attorney  replied,  that  tempore  indictamenti  prsedicti 
fuit  fy  adhuc  est  cognitus  tim  per  nomen  Alani  Grerard,  quikm 
per  nomen  Johannis  Allen,  fy  quod  culpabitis  est  de  felon^  fyc 
Et  hoc  petit  quod  inquiratur  per  patriamj  fyc.  ideo  venit  inde 
jurat a^  fy  prsedictus  Alanus  Gerard  j9^r  nomen  Johanuis  Allen 
tradiiur  in  ballium :  Vide  6.  H.  7.  7.  a. 

In  an  appeal  or  other  action  at  the  suit  of  the  party  mtmot- 
mer  is  a  good  plea. 

If  the  defendant  in  an  appeal  or  indictment  plead. 

[  238  ]  misnosmer  of  his  surname,  the  plaintiff  or  king  may 

aver,  que  conusper  un  nosme  fy  P autre,  1  H.  7. 89.  a. 

(a)  Bat  now  by  7  W,  3.  cap,  3.  in  all  casei  of  treaaon,  which  works  oorraption 
of  blood,  or  of  misprision  of  such  treason,  the  prisoner  shall  have  a  copy  of  the 
indictment 

(*)  But  now  by  7  W.  cap,  3.  no  indictment  for  hij[fh  treason,  whereby  any  eor- 
mption  of  blood  may  be  made,  or  for  misprision  of  such  treason,  nor  any  process 
or  return  thereupon  shall  be  quashed  for  mis-writinfr,  mis-spelhn^,  fkbe  or  Im- 
proper Latin^  unless  exception  be  taken  in  court  before  any  evidence  fivaii  npoa 
such  indictment,  nor  shall  any  such  mis-writin^,  ^e.  be  any  cause  to  arrest  juidiff* 
ment  after  conviction,  but  such  judgment  may  nevertheless  be  reverted  opon  writ 
of  error,  as  if  this  act  had  never  been  made. 
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.  But  in  an  appeal  or  action  at  the  suit  of  the  party,  if  mis- 
nosmtr  be  pleaded  of  the  christian  name,  the  plaintiff  must  take 
issue,  and  cannot  plead  conus  per  Pun  nosme  fy  Pauire.  1  HI 
7.  29.  a.  21  E.  3.  47.  b. 

In  an  indictment  of  felony  if  the  prisoner  plead  misnosmtr 
of  his  christian  name,  some  books  hold  it  a  good  plea.  11  H,A. 
41.  b.  Misnosmer  18.  Slam/.  P.  C.  Lib.  3.  cap.  IS./ol.  181.  b. 
but  other  books  of  greater  and  later  authority  be  to  the  con- 
trary. 1  H.  5. 5.  b.  Misnosmer  9.  Coron.  274.  3  H.  6.  26.  a.(b) 
B.  Misnosmer  6  per  Rolf. 

It  seems  by  the  case  of  Gerard  before  cited,  which  was  a  re- 
cord of  a  plea  in  the  time  of  E.  4.  tho  the  defendant  may  plead 
misnosmer  of  his  christian  name,  yet  the  king  may  aver  conus 
per  Pun  nosme  fy  Paulre^  tho  it  be  otherwise  in  an  appeal,  but 
in  all  cases  of  pleading  misnosmer,  he  must  plead  over  to  the 
felony:  Vide  By.  88.  a.b.  21  E.  4,  71.  a.  b. 

But,  as  hath  been  before  said,  there  is  little  advantage  comes 
by  these  pleas  to  the  prisoner  upon  these  reasons;  1.  Because,  if 
this  exception  be  taken  in  the  country  at  the  gaol-delivery,  the 
court  may  allow  the  exception,  and  direct  a  new  bill  according 
to  what  the  prisoner  says  his  true  name  or  addition  is,  for,  as 
hath  been  said,  whosoever  pleads  misnosmer  or  a  false  addition 
must  give  himself  the  true  name  and  true  addition  by  his  plea, 
and  Ihai  will  be  conclusive  to  him. 

2.  Because  this  plea  of  misnosmer  or  untrue  addition  shall  be 
always  tried  by  the  same  inquest,  that  is  to  pass  upon  the  pri- 
soner, and  is  ready  at  the  bar,  and  at  common  law  should  never 
be  sent  to  be  tried  in  a  foreign  county.  34  H.  6.  50.  a.  1  E.  4. 
3.  a.  tho  the  book  of  5  E.  4.  2.  a.  as  to  the  addition  of  place  be 
contrary. 

But  however  in  all  cases  of  indictments  of  felony, 
tho  the  plea  in  itself  were  a  foreign  plea,  and  triable  in  [  239  2 
another  county,  yet  by  the  statute  of  22  H.  8.  cap.  14. 
(continued  by  28  H.  8.  cap.  I.  made  perpetual  by  the  statute  of 
32  H.  8.  cap.  3.)  all  foreign  pleas  shall  be  tried  by  a  jury  of  Ihe 
same  county  where  the  party  is  indicted,  but  that  statute  extends 
not  to  treason,  nor  to  an  appeal  of  felony,  but  32  H.  8.  cap.  2. 
extends  to  appeals  of  felony,  but  not  to  an  indictment  of  treason, 
so  that  foreign  pleas  in  case  of  indictments  of  treason  stand  as 
they  did  at  common  law.  Co.  P.  C.  p.  27. 

And  note,  that  regularly  in  all  pleas,  whether  to  the  writ,  or 

(6)  The  caie  in  1  H.  5. 5. 6.  wu  a  misnomer  of  the  airname,  and  in  Uie  ahridge- 
Bieot  of  that  caae,  by  Fitxh.  Coron.  374.  there  ia  a  qumro  added,  qutare  §i  $oU  €% 
motmt  do  bapiiome^  and  in  3  H.  6.  26.  a.  it  was  not  the  point  of  the  caee,  hot  onlj 
•aid  obiter  arguendo;  and  Oerard'o  eaae  ia  to  the  contrary.  See  alao  Layor*$ 
eaae,  8UU  TV.  Vol.  VI.  p.  237. 
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in  bar  by  matter  of  record,  or  by  matter  of  fact,  or  both,  if  the 
plea  do  not  confess  the  felony,  as  the  plea  of  a  pardon  in  case 
of  an  indictment,  or  a  release  in  case  of  an  appeal,  tho  his  plea 
be  found  against  him  by  issue  tried,  or  adjudged  against  him 
by  the  court,  yet  he  shall  not  be  convicted  thereupon,  but  plead 
over  to  the  felony  nol  guilty^  as  well  upon  an  indictment,  as 
upon  an  appeal,  and  this  infavorem  vitXj  22  E.  4.  39.  pur  cur\ 
9  H.  4.  1.  b. 

III.  A  third  sort  of  pleas  in  abatement  by  matter  dehors  is 
matter  of  record. 

If  ./f.  be  indicted  of  the  murder  of  B,  and  there  is  another  in- 
dictment afterwards  taken  of  the  same  death  against  the  same 
person,  and  he  is  arraigned  upon  the  second  indictment,  because 
It  is  the  king's  suit  the  second  shall  not  abate ;  yet  usuaUy  the 
justices  quash  the  other  by  judgment. 

Yet  nota  the  common  course  to  prefer  a  new  indictment  of 
murder  to  the  grand  jury,  altho  an  inquisition  of  murder  be  re- 
turned by  the  coroner,  and  if  the  coroner's  inquisition  be  insuffi- 
cient indeed,  it  shall  be  quashed,  but  if  sufficient,  it  is  usual  to 
arraign  the  prisoner  upon  both  indictments,  and  an  acquittal 
upon  one  shall  be  upon  both ;  and  this  is  done,  because  other- 
wise the  coroner's  inquest  will  stand  as  a  charge  on  record. 
against  the  prisoner,  tho  acquitted  upon  the  indictment,  andL 
process  of  outlawry  will  issue  thereupon. 

So  it  is  the  constant  use  at  this  day  to  prefer  two  indictments^ 
upon  the  same  killjng  against  the  same  person,  one  o^^ 
[  240  ]  murder,  and  the  other  of  manslaughter  upon  the  statutesav 
of  1  Jac,  for  stabbing,  and  the  prisoner  arraigned  upootf* 
both  pleads  to  both,  and  the  jury  charged  with  both,  viz.  thal^ 
if  they  find  him  guilty  of  both  indictments,  to  return  it  so,  if  nol^ 
guilty  of  murder,  yet  to  inquire  whether  guilty  upon  the  otheir^ 
indictment. 

If  a  duke,  or  an  earl,  or  baron  be  indicted  by  a  common  name^ 
of  J.  S.  miles,  or  J.  S.  armiger,  he  may  plead  the  misnosmer^ 
to  the  indictment,  viz.  that  he  is  a  duke,  or  an  earl,  or  baroo^ 
or  peer  of  the  realm,  nieni  nosme,  fyc,  because  that  title  is  parC 
of  his  name,  and  intitles  him  to  be  tried  by  his  peers;  but  then 
he  must  shew  forth  a  writ  testifying  it  upon  his  plea  pleaded, 
because  it  is  but  dilatory,  and  shall  not  be  tried  by  the  country, 
but  by  the  record  a  35  H,  6.  46.  a.  per  Fortescue.   6  Co.  Rep. 
53.  a.  countess  of  Rvlland's  case.  Per  curiam. 

And  thus  far  touching  dilatory  pleas.[l] 


[1]  If  the  indictment  assign  to  the  defendant  no  christian  name,  or  a  ' 
one,  no  sarname,  or  a  wrong  one«  no  addition,  or  a  wrcnr  one,  hit  only  mode  6t 
objection  to  sach  matter  is  by  plea  in  abatement  2  Hawk.  e.  25.  t.  70;  2  T 
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Cm.  t.  Dedktm,  16  Matt.  146;  7\im$  ▼.  Com.  6  JTeto.  335.  Bj  the 
i  c  16.  f.  11.  it  ii  provided  that  no  dilatory  plea  shall  be  received  an  anr 
if  record,  unlen  the  party  offering  such  plea  do  by  affidavit  prove  the  trath 
\  or  show  fome  probable  matter  to  the  court  to  induce  them  to  believe  that 
t  of  eoch  dilatory  plea  ii  true.  This  provision  applies  to  pleas  in  abate- 
a  criminal  proceedings.  R.  v.  Grainier,  Biirr.  1617;  Vom,  v.  Sayen, 
i,  799.  This  affidavit  may  be  made  by  the  defendant  or  a  third  person. 
f  T.  Foft«r,  Bomeg^  344.  It  should  state  that  the  plea  is  true  in  substance 
t,  and  not  merely  that  the  plea  is  a  true  plea.  Chulow  v.  Booths  Sir,  705. 
ianomer,  in  general,  is  ground  for  abatement;  as  where  the  indictment 
1  the  defendant  as  George  Lyons,  it  was  held,  he  could  well  abate  it  by 
or  his  true  name  was  George  Lymes.  LifnuM  v.  State^  5  Porter^  236.  So, 
r  addition.  State  v.  H%ighe9^  2  Har,  ^  MeHen,  479.  And  a  wrong  addi- 
ly  be  taken  advantage  of  in  the  same  manner.  Thus,  in  an  indictment  on 
nte  of  Maine,  prohibiting  the  sale  of  lottery  tickets,  giving  the  accused  the 
>f  lottery  vendor,  when  his  proper  addition  was  broker,  furnishes  good 
for  abating  the  indictment  State  v.  BUhop,  15  Maine,  129.  If  the  plea 
<MDer  or  want  of  addition  be  true,  the  prosecutor  may,  instead  of  replying, 
prand  jury  be  still  sitting,  alter  the  indictment  by  substituting  the  name, 
which  the  defendant  so  pleaded,  for  the  name  in  the  indictment,  and  have 
I  preferred  and  found,  and  the  defendant  again  arraigned  upon  it,  in  which 
will  be  estopped  from  again  pleading  a  misnomer  or  want  of  addition. 
IT  by  the  7  Oeo,  IV.  e.  64.  t.  19.  for  preventing  abuses  from  dilatory  i^eaa, 
ided,  that  no  indictment  or  information  shall  be  abated  by  reason  of  any 
'  plea  of  misnomer,  or  want  of  addition,  or  of  wrong  addition  of  the  party 
^  such  plea,  if  the  court  shall  be  satisfied  by  affidavit  or  otherwise  of  the 
ranch  plea;  but  in  such  case  the  court  shall  forthwith  cause  the  indictment 
rmatton  to  be  amended  according  to  the  truth,  and  shall  call  upon  such 

>  plead  thereto,  and  shall  proceed  as  if  no  such  dilatory  plea  had  been 
•  The  court  will  not  allow  a  plea  in  abatement  to  be  amended.  1  Burn'B 
t  the  plea  be  insufficient  in  form,  or  bad  in  substance,  the  prosecutor  may 

R,  V.  Gihwn,  8  Eawt,  83.  Great  exactness  is  required  in  these  pleas. 
«S  T.  Rtg.  11  CI.  4r  Pi^  155;  9  JuriBt,  25.  The  court  will  not,  on  mo- 
ladi  a  bad  plea  in  abatement.  There  is  a  great  difference  between  quash- 
fdments  and  quashing  pleas ;  it  would  in  general,  be  going  too  far  to  quash 
er,  though  it  were  clearly  defective.  R.  v.  Cooke,  2  B.  4r  ^*  618 ;  \  D,  Sf 
9L  C.  In  cases  of  felony  the  demurrer  and  joinder  may  be  ore  tenu9,  Fott. 
JLamek,  476.  In  indictments  for  treason,  the  defendant  must  join  in  de- 
jnataBter.  6  St,  TV.  241.  Two  pleas  in  abatement,  it  is  said,  may  be 
■I  the  same  time.  Com.  v.  Long,  2  Virg.  Ca$.  318.  If  the  plea  be  untrue 
the  prosecutor  may  reply  denying  such  fact,  or  allege  matter  of  estoppel 

>  a  plea  of  misnomer,  he  may  either  deny  the  plea,  or  reply  that  the  detend- 
(Down  as  well  by  one  name  as  the  other.  2  Leach,  476.  It  is  not  a  good 
ion  that  the  defendant  is  the  same  person  mentioned  in  the  indictment 
.  Dackham,  Thatek,  C.  C.  238. 

usual  proof  in  support  of  a  plea  in  abatement  of  misnomer,  is  an  examined 
'  the  register  of  the  defendant's  baptism,  with  evidence  of  identity  by  a 
reaent  at  the  ceremony  or  otherwise.  1  Burn,  4.  Where  the  defendant 
tliat  he  was  named  and  called  J.  8.,  it  is  enough  for  him  to  prove  that  he 
aersUy  known  by  that  name.  But  it  is  not  sufficient  in  such  case  to  prove 
hae  been  called  so  once  or  twice.  Maeeter  v.  Hartz^  3  M.Se  &  453. 
■e  the  7  Geo.  IV.  above  referred  to,  the  judgment  for  the  derendant  on  these 
ma,  in  case  of  a  misdemeanor,  that  the  mdictment  be  quashed,  and  that  he 
eompelled  to  answer,  but  should  depart  the  court  without  day:  R.  v. 
MTf,  10  EoMt,  87;  but  for  felony  or  treason,  though  the  indictment  were 
U  the  court  would  not  dismiss  the  defendant,  but  would  cause  him  to  be 
I  again.  Sir  H.  FerrerU  case,  Cro.  Car.  371 ;  2  Hawk.  e.  34.  s.  2.  But 
Qte  allowa  the  court  to  cause  the  indictment  to  be  amended  on  such  plea. 
Ball  oo  the  party  to  plead  as  if  no  dilatory  plea  had  been  pleaded.    The 
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jodgrment  for  the  crown  on  a  plea  in  abatement  to  an  indictment  lor  a  miade- 
meaner  is  final,  3  Hau>k»  c.  31.  t.  7;  8  Eaat^  107;  but  in  treason  or  Many  the 
judgment  is  that  the  defendant  do  answer  over.  Id,  And  in  both  cases,  on  a 
jadgment  on  demurrer,  the  judjfrnient  is  that  the  defendant  do  answer  over; 
7Vematfi«*s  P.  C.  189;  R,  v.  jToAnsofi,  6  Bait,  583 ;  Eichom  v.  Le  Mmiir^^  3  Wik, 
368;  and  the  reason  for  this  latter  doctrine  is,  that  every  man  shall  not  be  pre- 
sumed to  know  matter  of  law,  which  he  leaves  to  the  judgement  of  the  coart»  but 
he  is  presumed  to  know  whether  his  plea  be  true  or  false  in  matter  of  (kct    See 

Knerally,  2  Hawk,  e,  34;  Bae,  Abr,  Abatement;  Com,  Dig,  Abatememt;  ArdL  C, 
edit,  1846.  f.  99;  1  Bum'e  Ju$t.  1  WharL  C.  JL  135. 


CHAPTER  XXXI. 

CONCERNING   PLEAS   IN  BAR  OF  AN  INDICTMENT  OF  FELONT  OB 
TREASON,  AND  FIRST,  OF  AUTERFOITS  ACQUIT. 

Pleas  in  bar  of  the  indictment  of  felony  or  treason  are  of  two 
kinds,  viz,  1.  Such  as  are  purely  matters  of  record,  or  2.  Such 
as  are  mixt,  partly  consisting  of  matters  of  record,  partly  of 
matters  of  fact. 

Of  the  former  sort  are  the  pleas  of  pardons,  either  general  by 
act  of  parliament,  or  special  by  the  king's  charter. 

But  because  the  business  of  pardons  is  not  only  a  lai^  title 

and  full  of  variety,  but  is  also  applicable  to  all  offenses 

[  241  ]  criminal,  whether  the  party  be  indicted  or  not  indicted^ 

or  whether  convicted,  or  attainted,  outlawd,  or  put  in. 

exigent^  I  shall  reserve  the  discussion  of  pardons  towards  tho 

end  of  this  book. 

Of  the  latter  sort  are  many  pleas  consisting  of  matters  of 
record  and  also  matters  of  fact.    And  they  are  of  these  sorts 
principally, 

1.  •^ut  erf  oil  9  acquit  of  the  same  felony. 

2.  AuttrfoHs  attaint  or  convict  of  the  same  felony. 

3.  ^uterfoiis  attaint  of  another  felony. 

4.  Auttrfoit9  convict  of  another  felony  and  had  his  clergy. 
Now  as  to  the  plea  of  auter/oits  acquit,  (as  also  auter/oiU 

attaint  de  mesme  felony  ou  treason^)  it  consists  of  two  kinds 
of  matters.  I.  Matter  of  record,  namely,  the  former  indkt^ 
roent  and  acquittal,  and  before  what  justices,  and  in  what  man* 
ner,  viz.  by  verdict  or  otherwise;  and  2.  Matter  of  fact,  namely, 
that  the  prisoner  is  the  same  person  that  was  acquitted,  that  the 
fact  is  the  same  of  which  he  was  acquitted,  and  whereof  he  is 
now  indicted.  This  plea,  tho  the  prisoner  ministreth  rudely, 
yet  counsel  shall  be  assigned  to  him  to  put  his  plea  in  due  form, 
because  it  is  a  special  plea. 
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Mr.  Stamford  tells  us,  that  the  prisoner  need  not  have  the 
record  of  his  acquittal  in  potgne,  because  the  plea  is  not  dila- 
tory, but  in  bar,  (and  so  in  the  other  case  of  auier/oils  attainij 
as  it  seems,)  according  to  the  difference  taken  by  Frowicky  91 
H.  7.  9.  a. 

But  if  that  should  be  law,  it  were  in  the  power  of  every  pri- 
soner to  delay  his  trial  as  he  pleaseth,  by  pleading  auierfoits 
acquit  or  attaint  in  another  court,  and  so  to  put  the  king  to 
reply  nul  tiel  record j  and  then  day  given  over  to  the  next  gaol- 
delivery  to  have  the  record,  and  to  remove  it  by  certiorari  into 
the  king's  bench,  if  the  trial  be  there,  or  the  tenor  of  it  by  cer- 
tiorari  into  chancery,  and  by  mittimus  into  the  court  where 
the  trial  is. 

For  regularly,  if  a  record  be  pleaded  in  bar,  or  declared  upbQ 
in  the  same  court,  the  other  party  shall  not  plead  nul 
tiel  record,  but  have  oyer  of  the  record ;  but  if  it  be  in  [  242  J 
another  court,  he  shall  plead  nul  tiel  record,  and  a 
day  given  to  procure  the  certificate  of  the  record,  or  the  tenor 
thereof.    5  H.  7.  24.  a.  b. 

But  it  seems,  that  for  the  avoiding  of  false  pleas  and  sur- 
mises and  to  bring  offenders  to  speedy  trial  in  capital  causes 
the  prisoner  must  shew  the  record  of  his  acquittal,  or  vouch  it 
in  the  same  court  one  of  these  ways. 

1.  By  removing  the  tenor  of  the  record  of  his  acquittal  into 
chancery  by  certiorariy  and  having  it  in  poigne,  or  sent  to  the 
justices  by  mittimus  sub  pede  sigilli  and  thus  the  prisoner 
pleading  auterfoita  acquit  shewed  the  record  of  his  acquittal 
sub  pede  sigilli.  2  E.  3.  26  b.  Cor  on.  150. 

2.  Or  else  if  he  be  arraigned  in  the  king's  bench  upon  an 
indictment  removed,  or  found  before  them,  and  were  formerly 
acquitted  of  the  same  felony,  either  before  justices  of  peace  or 
gaol-delivery,  the  court  will  give  him  a  writ  of  certiorari  to 
remove  the  record  before  them,  and  respite  his  plea  till  he  can 
remove  his  acquittal  into  the  court,  that  so  he  may  form  his 
plea  upon  it,  for  the  record  is  part  of  his  plea,  and  thus  it  was 
done.  SO  E.  2.  Coron.  232.  and  thereupon  his  plea  is  put  into 
form  setting  out  the  record  in  certain,  Et  hoc  vocat  recordum 
aequietancise  prsedictse  coram  ipso  rege  hie  ad  mandatum 
domini  regis  missum  fy  coram  ipso  rege  remanens;  and  thus 
it  is  pleaded  in  2  E.  4.  in  HodsonU  case,  who  was  arraigned  in 
the  king's  bench  for  murder,  and  pleaded  an  acquittal  before 
the  justices  of  peace  in  Lincolnshire. 

But  it  is  to  be  observed,  that  the  record  must  be  removed  by 
writ;  for  altho  the  king's  bench  may  take  an  indictment  or  other 
record  of  the  justices  of  peace  propriis  manibus,  where  it  is  to 
be  proceeded  on  for  the  king,  yet  they  cannot  take  a  record  of 
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an  acquittal  to  ser^e  the  prisoner's  plea  without  writ.  8  £  4. 
18.  6.  3  E.  3.  B.  Coron.  218. 
If  a  man  pleads  auterfoits  acquit  dt  mesme  fetonie,  and 

vouch  the  record,  the  court  may  examine  proof,  that  it  is  the 
same  felony,  and  thereupon  allow  it  without  any  solemn  con- 
fession by  the  king's  attorney,  26  jissiz.  15.  But  the  safest 
way  is  the  confession  of  the  king's  attorney,  or  an 
[  243  ]  inquest  charged  to  inquire,  whether  it  be  the  same 
fact,  F'ide  R.  Entries  385.  a.  his  plea  allowed  by  the 
testimony  of  the  justices  of  peace  before  whom  he  was  acquit, 
ideo  consideratum  est  qudd  praedictus  B,  de/elonid  prstdictA 
sit  quietus  fy  eat  inde  sine  die. 

3.  If  the  prisoner  be  indicted  and  arraigned  in  the  country 
before  justices  of  gaol-delivery,  fyc.  and  the  prisoner  pleads 
auterfoits  acquit  of  the  same  felony  before  the  same  justices 
in  that  county,  or  other  justices  of  the  same  county,  that  were 
before  them,  then  he  concludes  his  plea,  Et  hoc  vocai  re- 
cordum  acquietanciasj  prsedictise  coram  prafatis  justiciariit 
at  such  a  gaol-delivery;  and  if  it  be  in  the  king's  bench,  he 
mentions  the  term  and  roll,  and  thus  is  the  plea  in  13  E4. 
eludes  case  in  the  king's  bench. 

So  that  the  prisoner,  tho  he  doth  not  shew  the  record  sub 
fede  sigilli,  yet  he  must  plead  it  certain,  and  have  the  record 
in  court  and  remove  it  thither,  if  it  be  not  in  the  same  court, 
and  not  expect  till  nut  tiei  record  be  pleaded,  for  it  is  part  of 
the  prisoner's  plea,  tho  the  court  may  favour  him  with  time  to 
procure  the  removal  of  the  record. 

Now  the  matter  of  fact  of  his  plea  consists  in  his  avenneot, 
that  he  is  the  same  person,  and  that  the  felony,  whereof  he 
was  acquitted,  is  the  same  whereof  he  is  indicted,  whieb  is 
issuable,  and  the  king's  attorney  may  take  issue  upon  it,  or 
confess  it  if  it  be  true,  and  then  thereupon  judgment  shall  be 
entered,  qudd  eat  sine  dicj  or  the  court  may  examine  proofs 
and  allow  it.    26  ^ssiz.  15. 

But  it  is  to  be  known,  that  there  must  not  only  be  an  ft^ 
quittal  by  verdict,  but  a  judgment  thereupon,  qudd  eat  sii^ 
die,  for  the  bare  verdict  of  his  former  acquittal  is  not  a  saffi* 
cient  bar  without  a  judgment  pleaded  also,  tho  the  acqnittal 
regularly  is  a  warrant  for  entry  of  the  judgment  at  any  tioiB 
after. 

And  note  also,  that  a  formal  acquittal  by  judgment  is  not 
only  a  bar  of  a  new  indictment  for  the  same  offense,  but  if 
the  party  be  outlawd  upon  that  new  indictment,  he  may  as- 
sign his  former  acquittal  for  error  in  that  outlawry,  and  re- 
verse it  for  that  cause,  and  in  that  case  the  judgment  is  not 
only  for  the  reversal  of  the  outlawry,  but  also  farther,  quid 


HI8T0RIA  PLACITORUM  CORONA,         244 

I  de  indiciamento  de  marie  ^  murdro  prmdicV  8^ 
Se  utUgarid  prsedictd  eat  sine  die,  and  such  is  the 
It  in  dud's  case,  14  E,  4.  where  thai  error  is  assigned 
se  the  outlawry. 

for  the  full  declaration  of  this  plea  these  things  are 
able.  I.  What  shall  be  said  the  same  felony  whereof 
y  was  acquitted.  2.  What  manner  of  acquittal  there 
to  make  it  a  bar.     3.  In  what  suits  auterfoits  acquit 

L. 

to  the  first  of  these. 

and  B.  be  indicted  as  principals  in  robbing  or  killing 
nd  B,  be  convict  as  principal,  and  •/f.  be  acquitted,  if 
8  Ji.  be  indicted,  as  accessary  after  the  fact,  this  formal 
1  as  principal,  is  no  bar,  for  it  is  another  offense,[ I] 
r.  10  Coron.  200.  8  H.  5.  6.  b.  Coron.  463.  Slan^f.  P. 
05.  a. 

f  •^.  be  indicted  as  accessary  before  the  fact,  he  may 
held,)  plead  auterfoits  acquit  as  principal,  because  it 
isct  the  same  offense.  2  E.  3.  26.  b.  Coron,  150.  282. 
iently  the  law  was  otherwise.  8  E.  2.  Coron.  424. 
Kant\ 

be  indicted  in  the  county  of  B.  for  the  murder  of  C. 
t>e  supposed  that  the  murder  was  committed  1  Martii 

and  he  be  acquitted,  and  after  indicted  again  in  the 
ounty,  supposing  the  murder  21  Car.  yet  not  with- 
;  that  variance  he  may  plead  auterfoits  acquit,  and 
to  be  the  same  felony,  for  the  day  is  not  material,  and 
the  death  is  of  a  person  certain,  who  can  be  but  once 

3  ^ssiz.  15.  25  E.  3.  Coron.  136.  22  Jlssiz,  55. 
the  same  law  seems  to  be  in  an  indictment  of  robbery, 

possible  several  robberies  may  be  committed  at  several 
ir  still  it  lies  in  averment,  that  it  is  the  same  notwith- 
g  the  variance. 

man  be  indicted  for  the  robbery  or  murder  of  John  a 
and  acquitted,  and  after  indicted  for  the  robbery  or 

of  John  a  Nokes,  yet  he  may  plead  auterfoits  acquit^ 
er  it  to  be  the  same  person  notwithstanding 
iance  in  the  sirname,  for  a  man  may  have  [245] 
jmames,  and  he  may  aver,  que  conusper  Fun 
^  r autre.     26  Assiz.  15  Coron.  189.  11  //.  4.  41.  a. 
,  be  indicted  in  the  county  of  B,  for  a  robbery  or  other 
mpposed  to  be  done  at  D.  in  the  county  of  B.  and  be 
sd,  and  be  afterwards  indicted  for  a  robbery  upon  the 
erson  in  the  county  of  B.  but  at  another  vill,  yet  he  shall 

l]2aiinfc.c35,t.ll;  fWt.361;  iS. y.  Pkm,  7  C.  ^  P. 575. 


246         HISTORIA  PLACITORUM  CORONiE. 

plead  aulerfoits  acquit  notwithstanding  the  variance  of  the 
vill,  and  may  aver  it  to  be  the  same;  but  if  he  be  afterwards 
indicted  in  the  county  of  C  for  a  robbery  supposed  to  be  com- 
mitted in  the  same  county  of  C.  (as  it  must  be»)  he  shall  never 
plead  auterfoita  acquit  of  the  same  robbery  in  the  county  of 
B.  for  the  justices  in  the  county  of  B.  can  only  inquire  touch* 
ing  a  felony  in  that  county,  and  therefore  it  can  never  be  aver- 
red to  be  the  same,  but  it  is  said,  that  it  is  otherwise  in  ao 
appeal.    4  H.  7.  5.  b. 

And  therefore  the  book  of  41  Jlssiz.  9.  where  an  acquittal 
pleaded  in  a  foreign  county  was  allowd,  must  be  intended  of 
an  indictment  removed  out  of  that  county,  where  he  was  first 
indicted  and  acquitted. 

If  •^.  rob  B.  in  the  county  of  C  and  carry  the  goods  into  the 
county  of  D.  tho  he  cannot  be  indicted  of  robbery  in  the  county 
of  D.  yet  he  may  be  indicted  of  larciny  in  the  county  of  D, 
because  the  goods  were  carried  thither;  but  suppose  he  be  a^ 
quitted  of  larciny  in  the  county  of  D.  yet  that  acquittal  is  no 
bar  to  an  indictment  of  robbery  in  the  county  of  C.  because  it 
is  another  offense. 

Nay  it  seems,  it  is  no  bar  to  an  indictment  of  larciny  in  the 
county  of  C.  for  tho  he  be  acquitted  in  D,  it  may  be  because 
the  goods  were  never  brought  into  that  county,  and  so  the  ' 
felony  in  C  may  not  be  in  question,  neither  can  the  graod 
inquest  or  petit  jury  in  the  county  of  D.  take  notice  of  any 
felony  committed  in  the  county  of  C.  and  so  the  felony  in  C* 
is  a  distinct  felony  from  that  contained  in  the  indictment  in  2). 

UnA.  commit  a  burglary  in  the  county  of  B.  and  likewise  at 
the  same  time  steal  goods  out  of  the  house,  if  he  be  indicted  of 
larciny  for  the  goods  and  acquitted,  yet  he  may  be  indicted  for 
the  burglary  notwithstanding  the  acquittal. 

And  I  conversoy  if  indicted  for  the  burglary  and  a^ 

[  246  ]  quitted,  yet  he  may  be  indicted  of  the  larciny,  for  they 

are  several  offenses,  tho  committed  at  the  same  time. 

And  burglary  may  be  where  there  is  no  larciny,  and  larciny 

may  be  where  there  is  no  burglary. 

Thus  it  hath  happened,  that  a  man  acquitted  for  stealing  the 
horse,  hath  yet  been  arraigned  and  convict  for  stealing  the  sad* 
die,  tho  both  were  done  at  the  same  time. 

But  if  a  man  be  acquit  generally  upon  an  indictment  of  mtir* 
der,  auter/oits  acquit  is  a  good  plea  to  an  indictment  of  man- 
slaughter of  the  same  person,  or  i  converso,  if  he  be  indicted  of 
manslaughter,  and  be  acquit,  he  shall  not  be  indicted  for  the 
same  death,  as  murder,  for  they  differ  only  in  degree,  and  the 
fact  is  the  same.  4  Co.  Rep.  46.  b.  HulcrofCs  case  ptr  cuf% 
and  upon  the  same  reason  auterfoita  acquit  upon  an  indict- 
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!nt  of  murder  is  a  good  bar  to  an  indictment  of  petit  treason, 

I  i  eonverso. 

L  As  to  the  second,  what  manner  of  acquittal  is  a  good 

I. 

i  must  be  an  acquittal  upon  trial  either  by  verdict  or  battle. 

ind  therefore,  if  w9.  be  accused  and  committed  for  felony, 

DO  bill  preferred,  or  ignoramus  found,  so  that  at  the  end 

he  sessions  he  is  quit  by  proclamation,  and  delivered,  yet 

may  be  afterwards  indicted,  for  he  is  not  kgiiimo  modo 

uieiaius. 

f  ji.  be  assaulted  upon  the  highway,  or  in  his  house  by 

▼68  or  burglars  to  rob  him,  and  he  kill  one  of  the  thieves, 

ich  is  no  felony  in  law,  and  this  matter  be  specialty  found 

the  coroner's  inquest  or  grand  inquest,  whereupon  he  is  dis- 

rged,  yet  he  may  be  indicted  de  novo  seven  years  afterwards 

murder  or  manslaughter,  and  cannot  plead  the  acquittal  by 

grand  inquest 

lut  if  he  had  been  indicted  generally  of  murder  or  man- 

ighter,  and  pleaded  to  it  not  guilty j  and  this  special  matter 

i  been  found  by  the  petit  jury,  and  thereupon  judgment 

MI9  qudd  eat  sine  die,  if  he  be  afterwards  indicted  for  the 

le  fact,  he  may  plead  auter/oits  acquit.  Crotnpt.foL  28.  a. 

IPs  case  26  Eliz. 

Therefore  it  is  no  prudence  to  have  the  matter  in  any 

3  found  specially  by  the  grand  inquest  or  coroner's  [  247  j 

nest,  tho  the  fact  being  truly  found  by  them  amounts 

to  felony,  as  in  the  case  before;  and  so  per  infortuniumj 

le  d^endendo. 

f  «4.  be  indicted  for  felony,  and  be  erroneously  acquit  by  the 

taken  direction  of  the  judge,  as,  for  that  the  felony  was  not 

imitted  the  day  mentiond  in  the  indictment,  yet  that  mis- 

B  lies  not  in  averment,  but  to  another  indictment  setting  the 

'  right  he  may  plead  auter/oits  acquit.  2  Co.  Instit.  318. 

f  a^.  be  indicted  of  murder  or  other  felony,  and  plead  non 

p.  and  a  special  verdict  found,  and  the  court  do  erroneously 

ddge  it  to  be  no  felony,  yet  as  long  as  that  judgment  stands 

vverst  by  writ  of  error,  if  the  prisoner  be  indicted  de  novOf 

may  plead  auter/oits  acquit  and  shall  be  discharged:  vide 

/.  5.  2.  b.  for  it  is  the  king's  own  suit,  and  tho  the  error  ap- 

jty  and  regularly  the  judgment  against  the  king  is  salvo  Jure 

iSf  yet  it  is  otherwise  in  case  of  life. 

3ot  if  the  judgment  be  reverst  the  party  may  be  indicted  de 

fo;  quxre,  whether  in  that  case  upon  the  reversal  upon  the 

Dt  of  the  verdict  the  party  shall  not  be  executed,  for  the 

ge  a  que  should  have  given  that  judgment,  but  it  seems  in 
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favorem  vitas  he  shall  be  arraigned  de  novo,  for  possibly  he 
hath  other  matter  for  his  defense. 

If  at  common  law  •/?.  had  committed  murder,  and  had  been 
arraigned  within  the  year  upon  an  indictment,  and  had  been 
acquitted,  tho  this  arraignment  should  not  have  been,  yet  it 
stands  as  a  good  acquittal  pleadable  to  another  indictment  or 
appeal:  vide  8  H.  5.  6.  b.  Coron.  463.  16  E,  4.  11.  a. 

Ji.  was  indicted  for  the  murder  of  £.  by  poisoning,  and  the 
indictment  runs  qu&d  B.  fidem  adhibens  persuasioui  dicti  w7. 
nesciens  prsBdictum  potum'cum  veneno  fore  intoxicatum  recepit 
&  bibit,  per  quod  prsBdictus  B,  immeditat^  post  receptionem  ve- 
neni  praedicti  obiit;  but  it  is  not  alleged,  qu6d  venenum  prsdic- 
tum  recepit  &  bibit ;  upon  this  he  was  arraigned  and  acquitted, 
and  had  judgment,  qudd  eat  sine  die.  Afterwards  be 
[  248  ]  was  indicted  again  for  the  same  offense,  and  pleaded 
auterfoils  acquit^  and  shewed  the  record  in  certain, 
and  pleaded  over  to  the  felony  and  murder  not  guilty. 

It  was  resolved,  1.  That  the  indictment  was  insuflScient  for 
this  cause.  2.  That  in  this  case  auterfoits  acquit  was  no  plea, 
because  the  indictment  itself  was  insufficient,  for  it  coutaind  not 
any  matter  of  felony.  3.  And  so  he  is  not  legitimo  modo  ae- 
guietatus,  and  so  the  difference  is  between  this  case  and  those 
above  of  an  erroneous  judgment,  for  here  the  foundation  itself^ 
namely  the  indictment  contained  no  felony.  4.  But  if  the  error 
be  only  in  the  process  in  an  appeal  or  indictment,  and  yet  the 
prisoner  appear  and  plead  not  guilty  and  be  acquit,  this  acquit- 
tal is  pleadable  19  J?.  3.  Coron.  444.  5.  But  if  he  had  been 
attainted  upon  this  insufficient  indictment  and  judgment  given, 
he  should  not  have  been  auterfoits  arraigne  upon  a  new  in- 
dictment for  the  same  offense,  unless  the  former  judgment  had 
been  first  reversed.  6.  But  auterfoits  convict  or  auterfoits  ae^  - 
quit  by  verdict,  fyc.  is  no  plea,  unless  judgment  be  given  upon  • 
the  conviction  or  acquittal  in  any  case,  4  Co.  Bep.  44,  45.  - 
F'auxe^s  case. 

And  the  true  reason  of  this  judgment  is  rightly  given  by  my  ^ 
lord  CokCyJP.  C.  214.  because  the  judgment  upon  the  acquittal  Ji 
is  only,  qudd  eat  sine  die,  which  may  be  upon  the  defect  in  ihe^ 
indictment,  which  the  judges  are  bound  to  look  into,  and  it  shalLfl 
be  supposed,  that  it  was  given  upon  that  defect,  and  not  upoo..— 
the  verdict,  for  the  judgment  is  the  same  in  both,  but  the  judg^^ 
roent  upon  a  conviction  is,  qudd  suspendatur,  which  is  all  ther 
judgment  that  can  be  given. 

But  in  the  case  of  the  special  verdict  above,  where  an  erro- 
neous judgment  of  acquittal  is  given,  yet  it  is  conclusive  to  the 
king  till  the  judgment  be  reversed  by  error,  for  the  judgment 
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could  be  onlygiFen  upon  the  verdict^the  indictment  being  suffix 
cient,  and  so  is  the  diversity. 

And  note  generally,  that  where  auier/oils  acquit  or  attaint 
is  pleaded,  yet  mfavorem  vitas  he  shall  plead  over  to  the  felony, 
and  be  tried  for  the  same,  tho  his  special  plea  be  found  or  ad- 
judged against  him,  Vauxe^s  case,  ubi  auproy  fyc.  fy  22  E.  39.  b. 

III.  The  third  general  is  where,  and  in  what  suits 
avterfoits  acquit  is  a  good  plea.  [  249  J 

If  ^,  be  appeald  of  murder  of  B.  by  C.  as  son  and 
heir  of  B.  and  is  acquitted,  and  in  truth  C.  was  not  the  hoir, 
but  D.  and  thereupon  D.  brings  an  appeal,  this  auter/oits  ac- 
quit  is  no  plea,  because  not  brought  by  the  right  party.  21  H. 
6.  28.  b.  neither  is  it  a  bar  to  the  king,  but  he  may  be  indicted 
notwithstanding  that  acquittal,  or  if  D.  be  nonsuit  in  his  new 
appeal,  he  may  be  arraigned  upon  that  appeal  at  the  king's  suit. 
21  H.  5.  28.  b. 

If  an  appeal  of  murder  or  robbery  be  brought  by  •^.  against 
J9.  and  B.  is  thereupon  acquit  by  verdict,  regularly  this  is  a 
good  bar  to  an  indictment  preferred  by  the  king  for  the  same 
robbery  or  murder  both  at  common  law  and  at  this  day. 

But  an  acquittal  by  battle  upon  an  appeal  is  held  to  be  no 
bar  to  an  indictment  for  the  same  offense:  vide  Stamf.  P,  C 
Lib.  II.  cap.  36.  p.  106.  b.{*) 

And  at  common  law,  if  ji,  had  been  araigned  upon  an  in-- 
dictment  for  murder  or  robbery,  tho  within  the  year,  if  an  ap- 
peal be  after  brought  for  the  same  crime  auterfoits  acquit  upoa 
the  indictment  had  been  a  good  bar  to  the  appeal,  16  ^.  4. 11.  a. 

And  therefore  the  justices  at  common  law  would  rarely  ar- 
raign a  prisoner  upon  an  indictment,  especially  for  murder 
within  the  year  after  the  death  in  favour  of  the  appeal.  22  E. 
4.  Coron.  44.  unless  the  appellant  had  been  an  infant  32  H.  6. 
Caron.  278  4*  279.  or  the  evidence  had  been  very  pregnant. 
21  H.  6.  28.  6. 

But  now  by  the  statute  of  3  H.  7.  cap.  1.  in  case  of  murder  or 
manslaughter  the  justices  shall  proceed  to  arraign  the  prisoner 
upon  an  indictment,  tho  within  the  year;  and  if  the  principal  or 
accessary  be  acquitted  or  attainted  within  the  year  and 
day,  yet  this  shall  be  no  bar  to  an  appeal  against  them,  [  250  3 
as  if  there  had  been  no  such  acquittal,  and  therefore 
tbo  upon  the  indictment  the  offenders  be  acquit  within  the  year, 

(*)  The  reason  assigned  for  this  by  Stamford  is,  because  trial  by  battle  does  not 
Be  afaiost  the  king,  wherefore  he  shall  not  be  bound  b?  such  trial,  yet  S^mford 
makes  a  qumrt  of  this,  for  Bract.  lAb.  III.  cap,  19.  §  8.  is  express  to  the  contrary, 
and  says,  that  if  he  be  acquit  by  battle,  he  shall  go  quit  not  only  against  the  ap. 
pellants,  but  also  from  the  suit  of  the  king,  quia  per  Aoc  purgat  innoeentiam  tumm 
ncrtiis  omne$,  oc  «t  t«  ponertt  iuper  patriamt  ^  patifa  omtUnd  ipium  acquUta" 

VOL.  II. — ^20 
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the  court  ought  not  to  discharge  them,  but  at  discretion  to  bai 
or  commit  them,  till  the  year  and  day  be  past,  vide  It  statute. 

So  that  by  this  statute  auter/oits  acquit  or  attaint  upon  ai 
indictment  of  murder  or  manslaughter  is  no  bar  of  an  appea 
for  the  same  death,  tho  on  the  other  side  auter/oits  acquit  o\ 
attaint  upon  an  appeal  stands  still  a  good  bar  to  an  indictmeiK 
for  the  same  murder  or  manslaughter.  Slamf,  P.  C.  ubi  supra 
4  Co.  Rep.  40.  a.  Barley^ s  case. 

But  auter/oits  convict  of  murder  or  manslaughter,  and  had 
bis  clergy  upon  an  indictment  is  a  good  bar  to  an  appeal  not- 
withstanding this  statute,  for  indeed  the  statute  itself  bath  thii 
exception,  the  benefit  o/  clergy  not  being  hadj  4  Co,  Rep. 
45.  b.  Wigg'^s  case,  and  this,  tho  an  appeal  were  depending, 
whereunto  the  prisoner  had  not  pleaded  at  the  time  of  his  ac- 
quittal. 4  Co,  Rep.  45.  b,  Holcro/Vs  case. 

But  the  case  of  other  appeals,  as  of  robbery,  rape,  ^c,  are  not 
within  this  statute,  and  therefore  auter/oits  acquit  upon  an 
indictment  within  the  year  stands  as  at  common  law  a  good 
bar  to  an  appeal  of  robbery,  or  any  other  offense  other  tbaq 
murder  or  manslaughter. 

And  yet  at  this  day  the  judges  never  forbear  to  proceed  upon 
an  indictment  of  robbery,  rape,  or  other  offense,  altho  witbia 
the  year,  and  the  reason  is,  because  appeals  of  robbery  espe- 
cially are  very  rare,  and  of  little  use  since  the  statute  of  21  HL 
8.  cap,  11.  gives  restitution  to  the  prosecutor  upon  an  indict- 
ment, as  effectually  as  upon  an  appeal. 


[  261  ]  CHAPTER  XXXII. 

CONCERNING   THE    PLEA   OF  AUTERFOITS  ATTAINT   OR   COVnCt 
OF    THE   SAME    FELONY,   OR    AN7   OTHER   OFFENSE. 

If  Jl.  be  indicted  and  convict  of  felony,  but  hath  neither  jadg* 
ment  of  death,  nor  hath  prayed  his  clergy,  this  is  no  bar  of  t 
new  indictment  for  the  same  offense,  if  the  first  were  insoffi* 
cient.  4  Co.  Rep,  45.  a.  F'auxe^s  case,  and  it  seems,  tho  it  wed 
sufficient,  yet  it  is  no  bar  without  clergy  or  judgment;  but  if 
be  had  his  clergy  allowd  him,  auter/oits  convict  and  had  bil 
fslergy  is  a  good  bar  to  an  indictment,  or  an  appeal  for  the  sami 
crime,  and  so  remains  at  this  day,  notwithstanding  the  statoti 
of  3  H,  1.  cap,  \.  A  Co,  Rep.  40.  a.  45.  b.  Wigg^s  case. 
And  so  it  is  tho  he  prays  his  clergy,  and  the  court  will  adviai 
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upon  it,  tho  the  clergy  be  not  actually  allowcl.(*)  4  Co,  Rep. 
46.  a.  HolcrofVs  case.  Co.  P.  C  cap.  57. 

•^uterfoits  attaint  dt  mesme  feloniej  tho  upon  an  insufficient 
indictment,  was  at  common  law  a  bar  to  appeals,  as  well  as 
indictments  of  the  same  offense.  -4  Co.  Rep.  45.  a.  f^aware'*  case, 
and  remains  so  still  at  this  day  in  all  cases  but  in  appeals  of 
death,  which  is  alterd  by  the  statute  3  H,  7.  cap.  1. 

1(  Ji.  be  attaint  of  felony  by  outlawry,  yet,  if  he  reverse  the 
outlawry,  he  shall  be  put  to  answer  the  same  felony,  and  plead 
to  the  indictment,  whereof  he  was  ouilawd;  but  if  he  reverse 
the  outlawry  for  this  error,  because  he  was  auterfoits  acquit 
for  the  same  felony,  (which,  as  before  is  said,  is  assignable  for 
error,)  he  shall  be  discharged  of  the  indictment,  for  it  stands  as 
well  a  plea  to  the  indictment,  as  an  error  in  the  outlawry. 

If  Jl.  be  indicted  of  piracy  and  refusing  to  plead 
haih  judgment  of  peine  forte  fy  dure^  and  by  the  gene-  [  252  ] 
ral  pardon  piracies  are  excepted,  but  the  judgment  of 
Vtine  forte  fy  dure  is  pardoned  by  the  general  words  of  all 
contempts,  quaere^  whether  he  may  be  arraigned  for  the  same 
piracy,  but  by  the  better  opinion  he  may  be  arraigned  of  any 
oiher  piracy  committed  before  that  award,  14  Eliz.  Dy.  308.  a. 
lid.  be  attaint  of  treason  or  felony  by  outlawry,  yet  he  shall 
iiotbe  de  novo  indicted  or  appeald  for  the  same  felony  till  the 
outlawry  be  reversed,  for  auterfoits  attaint  of  the  same  felony 
*8agood  plea.  Co.  P.  C.  213. 

Auterfoits  attaint  de  murder  is  a  good  plea  to  an  indict- 
Dtent  of  petit  treason. 

.  If  Ji.  had  been  indicted  at  common  law  of  felony,  and  had 
judgment  of  death,  yet  he  may  notwithstanding  his  attainder 
^  arraigned  for  treason  committed  before  the  felony  for  the 
advantage  of  the  king,  who  is  to  have  the  escheat,  but  not  for  a 
^^eason  committed  after  the  felony.  1  H.  6.  5.  b.  Stamf.  P.  C. 
lib.  II.  cap.  37.  fol.  107.  b.  But  in  this  my  lord  Coke  differs 
ftom  Stamford^atid  saith  that  for  a  treason  committed  after  he 
*all  be  arraigned.  Co.  P.  C.  p.  213.(a) 

If  t^.  commit  divers  robberies,  one  upon  B.  another  after- 
Irards  upon  C.  and  afterwards  another  upon  D.  and  they  bring 
several  appeals,  and  he  be  attaint  at  the  suit  of  jB.  yet  he  shall 
be  put  to  answer  to  the  appeals  of  C.  and  D.  for  the  benefit  of 
the  restitution  of  their  goods.   Stamf.  ubi  supra. 

And  if  there  be  an  indictment  and  attainder  at  the  prosecu- 
tioQ  of  B.  yet  quaere^  whether  after  at  the  prosecution  of  C.  he 
may  not  be  put  to  answer  an  indictment  at  his  prosecution  to 

(•)  See  the  cue  of  Arwutrong  and  IA$le,  Kti.  103,  104. 
(«)  Tlae  case  in  1 H.  6. 5. 6.  wan  of  a  treaoon  autMequeni  to  the  felony,  and  theret 
tan  fmlher  flnaket  agaiaat  SUmford  ia  fitvoor  of  lord  Cdke*«  opinion. ' 


262         HISTORIA  PLACITORUM  CORONA 

have  benefit  of  restitution  upon  the  statute  of  21  H.  8.  cap.  11. 
Stamf.  Lib.  3.  cap.  10. 

It  seems  in  that  case  there  may  be  an  inquest  of  office  to  in- 
quire of  the  robbery  of  C.  so  as  to  intitle  him  to  restitution  with- 
out arraigning  the  party  upon  an  indictment  of  C. 

\i  Ji.  commit  several  felonies  and  be  attaint  for  one 
|[  253  ]  of  those  felonies,  and  the  king  pardon  that  attainder 
and  the  felony,  for  which  he  was  attaint,  if  he  be  after 
indicted  or  appeald  for  the  same  felony,  he  may  plead  bis  at- 
tainder, and  it  will  be  no  good  replication  to  say  he  was  par- 
doned after. 

But  yet  he  may  be  indicted  or  appeald  for  the  other  felonies, 
and  if  he  plead  his  former  attainder,  it  is  a  good  replication  to 
say  he  was  pardoned  after,  whereby  he  is  now  restored  to  be  a 
person  able  to  answer  to  those  offenses.  6  H.  4.  6.  b.  10  H.  4. 
Coron,  227.  vide  conira  Co.  P.  C.  p.  213, 

And  so  if  a  person  attaint  commit  a  felony  after,  and  be  par- 
doned the  first  felony  and  attainder,  yet  he  shall  be  put  to  answer 
the  new  felony.   6  H.  4.  6.  b. 

If  •3.  commit  several  felonies  and  be  convict  for  one  of  them, 
but  no  judgment  of  death  nor  clergy  given  him,  he  may  be  in- 
dicted for  all  those  former  felonies.   Stamf.  ubi  supra. 

But  if  he  had  been  convict  for  any  one  felony  and  prayed  his 
clergy,  and  read  and  been  deliverd  to  the  ordinary,  he  should 
never  be  arraigned  for  any  of  those  former  felonies.  And  it 
seems  by  the  better  opinion,  that  if  he  had  prayed  his  clergy, 
^  iradilo  ei  libro  legit  ut  clericus,  but  no  award  of  traditur 
ardinario^  yet  he  should  not  be  arraigned  for  any  felony  com- 
mitted before  his  clergy  allowd,for  it  was  the  fault  of  the  court, 
that  they  did  not  award  tradatur  ordinario.  4  Eliz.  Dy.  211. 
b.  Co.  P.  C.  cap.  57. 

And  the  reason  is,  because  the  statute  of  25  E.  3.  cap.  5,  pro 
clero  enacts,  that  he  shall  be  arraigned  of  all  his  offenses  to- 
gether, and  then  deliverd  to  the  ordinary,  and  therefore  if  once 
deliverd  to  the  ordinary,  all  his  capital  offenses  committed  be- 
fore are  in  effect  discharged,  and  therefore  at  least  before  the 
Srisoner  departs  from  the  bar  after  his  clergy  allowd,  he  must 
e  indicted,  or  otherwise  he  is  for  ever  discharged. 

But  for  any  felony  committed  after  conviction  and  clergy 
allowd,  he  may  be  indicted  and  arraigned,  but  not  if  be  stands 

attainted  and  unpardoned. 
[  254  ]      But  at  this  day  that  old  law  concerning  the  discharge 
of  offenses  by  clergy  allowd  is  alterd. 

By  the  statute  of  8  Eliz.  cap.  4.  it  is  enacted,  "  That  if  any 

Eerson  admitted  to  his  clergy  shall  before  such  his  admission 
ave  committed  any  offense^  whereupon  clergy  is  not  allowable 
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bf  the  laws  and  statutes  of  this  realm,  and  not  being  thereof 

indicted  and  acquitted,  convicted  or  attainted,  or  pardoned  shall 
and  ma7  he  indicted  or  appeald  for  the  same,  and  put  to  an- 
SHrer,  as  if  no  such  admission  to  clergy  had  been. 

And  by  the  statute  of  18  EUz,  cap,  7.  delivery  to  the  ordi- 
nary is  taken  away,  and  burning  in  the  hand  wholly  substituted 
Id  lieu  thereof,  and  that  every  person  admitted  to  his  clergy  shall 
answer  such  felonies  or  offenses,  as  he  should  have  done,  if  be 
had  been  deliverd  to  the  ordinary  and  made  his  purgation. 

So  that  now  clergy  doth  discharge  all  offenses  precedent 
within  clergy,  but  not  such  other  offenses,  as  are  out  of  the  bene- 
fit of  clergy. 

There  remains  one  special  kind  of  auier/oits  acquit  of  an- 
other person,  than  he  that  pleads  it,  which  I  shall  mention  and 
so  conclude  this  chapter. 

The  accessary  upon  his  arraignment  may  plead  the  acquittal 
of  the  principal. 

A  gaoler  arraigned  for  the  voluntary  escape  of  a  prisoner  for 
felony  may  plead  the  acquittal  of  the  felon  of  the  principal 
felony,  and  so  may  the  rescuer  arraigned  upon  an  indictment 
for  rescue  of  a  felon,  and  that  is  the  reason,  that  the  gaoler  and 
rescuer  shall  never  be  arraigned  till  the  principal  felon  be  tried 
and  convicted,  because  if  he  be  acquitted,  the  gaoler  or  rescuer 
cannot  be  guilty  of  felony. 

If  Ji.  steal  the  goods  of  B.  and  break  prison,  Jj.  may  be 
arraigned  for  the  felony  of  breaking  prison  before  the  arraign- 
ment upon  the  principal  felony,  but  if  Jj.  be  arraigned  upon 
the  principal  felony  and  acquitted  before  conviction  of  the  felony 
for  breaking  the  prison,  ^.  may  plead  this  acquittal,  for  hereby 
that  felony  is  purged  before  his  conviction,  this  was 
Mrs.  SamforcPa  case  in  Kent  for  stealing  the  goods  [  255  ] 
of  the  earl  oi  Lcicester.{^) 

To  conclude  this  whole  matter  of  auterfoits  acquit^  convict 
or  attaint  these  things  are  to  be  observed.  1.  The  party  that 
pleads  the  record  must  plead  it  specially  setting  forth  the  record. 
2.  He  must  either  shew  the  record  sub  pede  sij^illi^  or  have  the 
record  removed  into  the  court,  where  it  is  pleaded  by  certiorari^ 
or  if  it  be  a  record  of  the  same  court  must  vouch  the  term,  year 
and  roll,  for  the  record  is  part  of  his  plea.  3.  He  must  make 
averments,  as  the  case  shall  require,  as  that  he  is  the  same  per- 
son, that  it  is  the  same  offense.  4.  No  issue  shall  be  taken  upoa 
the  plea  of  nut  tiel  jrecord^  because  it  is  pleaded  in  court,  but 
the  king's  attorney  may  have  oyer  of  the  record.  5.  The  aver* 
ments  are  issuable.    6.  If  issue  be  taken  upon  them  they  shall 

(•)  Ftif  ««pra,  Pwrt  I.  p.  613. 
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be  tried  by  the  jury,  that  is  returned  to  try  the  prisoner  by  thd 
statute  of  22  H,  8.  cap.  14.  7.  He,  that  pleads  these  pleas, 
must  also  plead  over  not  guilty  to  the  felony,  for  if  the  pleas 
be  adjudged  against  him,  yet  he  shall  be  tried  upon  the  not 
gxdUy\y\ 

{1]  At  to  the  pleaB  ofautrffoi$  acquit  &l  ovtrefois  convict,  see  Whari,  C  L.  136^ 
where  the  English  and  American  cases  are  collected  and  considered.  Two  thingi 
are  necessary  to  constitute  a  good  plea  of  autrefoia  acquit;  first,  that  the  former 
acquittal  should  have  been  regular;  secondly,  that  the  first  indictment abookl  have 
been  sufficient   Arch.  C,  P.  106;  State  t.  Cooper,  1  Green,  361 ;  StaU  ▼.  Brown, 
16  Connect,  54.    A  legal  acquittal  in  any  court  of  competent  jurisdiction,  if  tiM 
indictment  be  good,  will  be  sufficient  to  preclude  any  subsequent  proeeedingl 
before  every  other  court  2  Hawk,  c.  35,  «  10;  Bailetfo  caoe,  1  Virg.  Coo.  188,343, 
S58;  Com.  v.  Ooddard,  13  Mao:  457;  Wortham  v.  Com,  5  Rand.  669;  Com.t. 
Cunningham,  13  Maoo,  245.    An  acquittal  by  a  competent  tribunal  abroad  iia 
bar  to  an  indictment  for  the  same  offence  before  any  other  court    R,  ▼.  Hmtekii^ 
aon,  1  Leach,  135,  B.  N,  P.  245.    But,  in  this  case,  the  defendant  should  prodnoe 
an  exemplification  of  the  record  of  his  acquittal  under  the  public  sealof  tisat  state 
or  kingdom  where  he  has  been  tried  and  acquitted.  Hutchinoon'o  cate,  3  K^.ISS; 
and  see  Beak  v.  Thyrwhit,  3  Mod.  194,  Show,  6;  R.  v.  Roche,  1  Leadk^  134.    Aa 
acquittal  upon  an  indictment  in  a  wrong  county  cannot  be  pleaded  to  a  aobis- 
quent  indictment  for  the  offence  in  another  county.    Vaux^o  caoe,  4  Rep.  45,  s. 
46,  b.  Com,  Dig,  Indict,  (I.)    A  conviction  of  a  breach  of  the  peace  before  a  ma- 
gistrate, on  the  confession  or  information  of  the  offender  himself,  is  no  bar  torn 
indictment  by  the  grand  jury  for  the  same  offence.  Com.  v.  Aldorman,  4  Maoa,  477. 
A  person  may  be  indicted  for  an  assault  committed  in  view  of  the  coiirt«  tboogii 
previously  fined  for  the  contempt;  for  this  is  an  act  which  constitutes  two  ofienoei, 
one  against  the  law  which  protects  the  sanctity  of  courts  of  justice,  the  other 
against  the  general  law  which  maintains  the  public  order  and  tranquillity.  SttU 
T.  Yancy,  1  Car,  L,  R.  519.  See  2  Opinions  of  the  Atty.  Geo.  958.  Etsu  the  entry 
of  a  nolle  prouqui  by  the  proper  authority  is  no  bar  to  a  subsequent  indiotineiit 
for  (he  same  offence.  State  v.  McNeit,  3  Hawk:  183;  Com.  v.  WhetUr,^  Man,  ITS; 
Com,  V.  Lindsay,  2  Virg,  Cat.  345;  State  ▼.  Haokett,  3  /li//,  S.  C.  R95;U.&  ▼• 
Shoemaker,  2  McLean,  114.    A  former  conviction  procured  by  the  firaiid  of  the 
defendant  is  no  bar  to  a  subsequent  prosecution.    Str.  707,  State  v.  laitU,  1  S. 
Hamp.  268;  State  v.  Brown,  16  Connect.  54;  Com.  t.  Jackeon,  2  Virg.  Cae.  501. 
Where  the  defendant,  at  a  prcTious  term,  had  pleaded  to  another  iodictmeatftr 
the  same  offence,  it  was  held  that  the  former  indictment  being  still  pendinff,  wif 
BO  bar  to  a  trial  on  the  second.  Com.  v.  Dunham,  1  Boot.  Law  Rep,  145,  Tketd' 
er*«  C.  C,  513.    But  if,  after  a  prisoner  has  pleaded  to  an  indictment,  and  after 
the  jury  has  been  sworn  and  evidence  offered,  the  public  prosecutor,  without  tlw 
consent  of  the  priuoner,  withdraw  a  juror  merely  because  he  is  unprepared  with 
his  evidence,  the  prisoner  cannot  afterwards  be  tried  on  the  same  indictment,  and 
if  he  be  tried  and  convicted,  judgment  will   be  arrested.    PeopU  t.  Barrttt, 
2  Caineo,  304.  The  true  lest  by  which  tlie  question,  whether  the  plea  of  autre  fii» 
acquit  is  a  sufficient  bar  in  any  particular  case,  may  be  tried,  is,  whether  the  evi- 
dence necessary  to  support  the  second  indictment  would  have  been  sufficient  to 
procure  a  legal  conviction  upon  the  first  Arch.  C.  P.  XOt,  R.  v.  Clark^  I  B,  ^  B* 
473 ;  People  v.  Barrett,  1  Johns,  56 ;  Com,  v.  Cunningham,  13  Maoo,  245;  HUe  f. 
State,  9   Yerg.  357;   Com.  ▼.  Halatat,  2  Boot,  Law  Rep,  177;  Com.  ▼.  Csrttt, 
Thatcher's  C,  C,  202 ;  Com,  t.  Ooodenough,  id.  132 ;  Gerrard  t.  People,  3  &ssi. 
MOfi  ni.  Rep,  363;  State  v.  Ray,  Rice  1;  State  t.  Rider,  I  Riehardoon,  219.  If  tbs 
charge  be  in  truth  the  same,  though  the  indictment  differ  in  immaterial  oircaow 
stances,  the  defendant  may  plead  his  previous  acquittal  with  proper  averments; 
for  it  would  be  absurd  to  suppose  that  by  varying  the  day,  parish,  or  any  other 
allegation  the  precise  aceoraoj  of  which  is  not  material,  the  prosecutor  could 
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ebinge  the  rij^ht  of  the  defendant,  and  subject  him  to  a  second  trial.  1  Bum''$  J, 
312;  Hiie  v.  <Slta<e,  9  Yerg,  357.  But  if  the  crimes  charged  in  the  two  cases  are 
so  diittinct  that  evidence  of  the  one  will  not  support  the  other,  ii  is  inconsistent 
with  reason  and  law,  to  say  that  they  are  so  far  the  same  that  an  acquittal  of  the 
one  will  be  a  bar  to  the  prosecution  of  the  other.  Id,  The  rule  is,  that  if  the  pri- 
soner could  have  been  legally  convicted  on  the  first  indictment,  upon  any  evidence 
that  might  have  been  adduced,  his  acquittal  on  that  indictment  may  be  success- 
folly  pleaded  to  a  second  indictment ;  and  it  is  immaterial  whether  the  proper 
evidence  were  adduced  at  the  trial  of  the  first  indictment  or  not  1  Burn^  312. 
Where  judgment  has  been  arrested  for  any  defect  in  the  indictment,  a  new  one 
may  be  preferred,  correcting  the  error,  and  the  former  cannot  be  pleaded  in  bar, 
fts  where  there  has  been  a  final  judgment  of  acquittal  or  conviction.  WrithpoW^t 
MM,  Cro.  Car.  147;  Ld.  Raym.  9§2,  Fast.  104;  R.  v.  Wilday,  \  M.  Se  8,  188, 
SI  C.  ^^  P.  640;  Com.  v.  Durham.  I  Boat.  Law  Rep.  145;  People  v.  Cas6om«, 
13  Johns^  351 ;  State  v.  Phil.  1  Stewart^  31.  A  defendant  who  has  been  acquitted 
vpon  one  of  several  counts  in  an  indictment,  is  entirely  discharged  therefrom,  nor 
ten  be  be  a  second  time  put  upon  his  trial  upon  that  count.  Campbell  v.  Statt^ 
9  Ferf .  333.  An  acquittal  upon  an  indictment  for  a  felony,  is  no  bar  to  an  indict- 
ment loT  a  misdemeanor,  and  e  eonvereo.  2  Hawk,  e,  35,  a.  5.  So  an  acquittal  upon 
•n  insufiicient  indictment  is  no  bar  to  another  indictment  for  the  same  offence. 
IC  ▼.  Cogan,  2  Leach,  503 ;  R.  r.  Phillipe,  1  Lond.  Jurist,  427 ;  R.  v.  Taylor,  3  B. 
^  C.  6U2;  Com.  V.  Mortimer,  2  Virg.  Ca».  325;  Hite  v.  State,  9  Yerg.  337;  StaU 
y.  Riaker,  1  Rickard»on,  219;  Com.  v.  Wade,  17  Pick.  395;  State  v.  McGraw, 
1  Walk.  208. 

An  acquittal  on  an  indictment  for  a  greater  offence,  is  a  bar  to  a  subsequent 
iDtfictment  for  a  minor  offence  included  in  the  former.  People  v.  McGowan,  17 
WemeL386;  State  ▼.  Cooper,  1  Green,  361 ;  State  v.  Lewis,  2  Hawka.  98;  State  v. 
Skmdiferd,  5  Porter,  523.  When  the  first  charge  is  for  a  felony,  and  the  second 
for  a  mere  misdemeanor,  the  previous  acquittal  will  be  no  bar.  1  Leach,  12,  12 
£r«t,  415;  Com.  ▼.  Gahle,  1  8.  Sf  R.  423.  An  acquittal  on  an  indictment  for  • 
niiior  offence  is  generally  no  bar  to  a  subsequent  indictment  for  the  greater.  An 
leqoitUl,  however,  for  manslaughter  is  a  bar  to  a  future  prosecution  for  murder, 
fer  if  the  defendant  were  innocent  of  the  modified  offence,  he  could  not  be  guilty  of 
the  Mme  fact,  with  the  addition  of  malice.  4  Rep.  45,  Foal.  329,  12  Pick.  504. 
But  a  conviction  for  an  assault  with  an  intent  to  kill,  would  be  no  bar  to  an  in- 
dictment for  murder.  Com.  ▼.  Roby,  12  Pick.  496. 

The  plea  ronst  consist  of  matter  of  record,  viz.  the  former  indictment  and  ac- 
inittml,  and  the  circumstances;  and  of  matter  offset,  viz.  the  identity  of  the  per- 
mn  aeqaitted,  and  the  fact  of  which  he  was  acquitted.  2  Hawk.  e.  35,  a.  3, 1  Bum^ 
114,  I  M.SfS.  188.  For  the  form  of  a  plea  of  autrefoia  acquit,  see  1  Bum,  3\% 
Arch,  C.  P.  108.  The  proof  of  the  bsue  lies  upon  the  defendant;  be  must  first  prove 
(be  record  and  then  the  averment  of  identity  contained  in  his  plea.  See  R.  v. 
Fmrwy,  1  C.  Sf  P.  836;  R.  v.  Bowman,  id.  101,  337.  The  judgment  against  the 
laftodiaDt,  in  felonies,  is  reapondeat ouater.  R.t.  Vandereomb,  2  Leach,lQS;  R.  v. 
B1«CR,  2  C.  <fr  P.  635.  In  misdemeanors  the  judgment  is  final.  R.  v.  Goddard^ 
LdL  Baym.  922;  but  see  Barge  t.  Com.  3  Penn.  262;  Com.  v.  Foster,  8  Watta  Sf 
9trg.  77, 13  Mass.  455.  When  the  plea  is  allowed,  the  judgment  is  that  the  de- 
feodant  shall  go  without  day,  and  he  is  altogether  discharged  from  the  proeecu* 
tioB.  1  Dfcon^  90.  See  1  Bum's  J.  312,  ilrcA.  C.  P.  ifidit.  1846)  106. 
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CHAPTER  XXXIII. 

CONCERNING  PLEAS  TO  THE  FELONY,   VIZ.   NOT  OUILTT. 

Regularly,  where  a  man  pleads  any  plea  to  an  indictment  or 
appeal  of  felony  that  doth  not  confess  the  felony,  he  shall  yet 
plead  over  to  the  felony  in  favorem  vitas,  and  that  pleading 
over  to  the  felony  is  neither  a  waving  of  his  special  plea,  nor 
makes  his  plea  insufficient  for  doubleness.     22  E.  4.  39.  b. 

And  therefore,  if  he  pleads  any  matter  of  fact  to  the 
[  266  ]  writ  or  indictment,  or  pleads  auterfoits  convict^  or 
auterfoits  acquit  he  shall  plead  over  to  the  felony;  and 
altho  he  doth  it  not  upon  his  plea,  but  his  plea  be  found  or  tried 
against  him,  yet  he  shall  not  be  thereby  convict  without  plead- 
ing to  the  felony  and  trial  thereupon.    22  E.  4.  39.  6. 

But  if  a  man  plead  to  the  jurisdiction  of  the  court,  as  if  an 
indictment  of  rape  be  found  before  the  sheriff  in  his  Turn  and 
deliverd  to  the  justices,  because  the  sheriff  hath  no  jurisdiction 
to  take  an  indictment  of  rape,  the  prisoner  may  plead  to  it  with- 
out answering  to  the  felony,  thus  it  was  done,  22  E.  4.  22.  6. 
which  was  one  Wheeler^s  case;  so  if  the  justices  of  the  peace 
should  arraign  one  for  treason 

Or  if  a  man  plead  a  plea,  that  confesseth  the  fact,  as  a  release 
in  an  appeal,  he  shall  not  plead  over  to  the  felony.  22  E.  4. 
39.  b.  9  H.4,l.  b. 

But  yet  even  in  that  case  it  seems  to  me,  that  he  may,  if  he 
please,  plead  over  to  the  felony  not  guilty y  and  accordingly  it 
is  held  by  Markham,  7  E,  4.  15.  a,  in  case  of  a  release. 

\i^.  be  indicted  of  felony  and  plead  the  king's  pardon,  for 
instance,  if  the  indictment  be  of  murder,  and  the  party  plead  a 
pardon  of  felonies,  or  the  like,  he  shall  not  need  to  plead  over 
to  the  felony,  because  it  suits  not  with  his  plea. 

And  yet,  if  the  pardon  upon  a  demurrer  of  the  king's  attor- 
ney,  or  upon  advisement  of  the  court  be  adjudged  insufficient, 
the  party  shall  not  be  thereupon  convict,  but  shall  be  put  to 
plead  to  the  felony  and  be  tried  for  it,  and  yet  the  pleading  of 
the  pardon  is  a  kind  of  confession  of  the  fact,  but  yet  in  favo- 
rem vitae  the  party  shall  be  put  to  answer  the  felony ;(*)  and 
thus  it  was  done  in  the  case  of  Butabi/j{i)  who  was  indicted 
for  murder  in  Durham,  and  the  indictment  removed  by  certio- 
rari  into  the  king's  bench,  and  there  he  pleaded  the  king's  par- 

(•)  Vide  9upra,  p.  239.  (f)  Vide  eupra.  Part  I.  p.  467,  Part  11.  p.  912. 
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^on  of  murder,  which  for  some  defects  were  adjudged  insuf- 
ficient to  pardon  him. 

He  was  thereupon  remanded,  and  the  indictment  remitted, 
And  tried  for  the  fact  in  Durham^  and,  as  I  have  heard,  acquit- 
ted.    Hill  1653. 

And  regularly  in  all  cases  of  felony  or  treason,  where 
a  roan  pleads  a  special  matter,  tho  he  conclude  his  plea  [  257  ] 
with  not  guilty  to  the  felony,  or  doth  not  conclude  it 
so,  yet  if  his  plea  be  tried  or  found,  or  ruled  against  him,  he 
shall  be  put  to  his  plea  of  not  guilty  and  be  tried  for  the  felony, 
for  tho  a  man  shall  lose  his  land  in  some  cases  for  mispleading, 
yet  he  shall  not  lose  his  life  for  mispleading.  Stamf,  P.  C. 
Z^b.  11.  cap.  34.  foL  98.  b. 

And  therefore  the  book  of  14  E.  4.  7.  a,  that  saith,  if  the 
appelee  demurs,  and  it  be  judged  against  him,  it  is  peremptory, 
and  he  shall  be  executed,  must  be  understood  cum  grano  salts; 
and  therefore  Brook  in  abridging  it,  B.  Peremptory  86.  makes 
doubt  of  it. 

Bat  the  true  difference  seems  to  be  this,  if  a  person  be  in- 
dicted or  appeald  of  felony  and  he  will  demur  to  the  appeal  or 
iodictment  and  it  be  judged  against  him,  he  shall  have  judg^ 
pcfecnt  to  be  hanged,  for  it  is  a  confession  of  the  indictment,  and 
indeed  a  wilful  confession,  for  he  may  have  all  the  advantages 
^^f*  exception  to  the  insufficiency  of  the  indictment  or  appeal  by 
^^ay  of  exception  either  before  his  plea  of  not  guilty j  or  after 
*^  is  conviction  and  before  judgment,  as  he  might  have  by  de- 
^J^urrer,  and  in  case  of  his  demurrer  no  judgment  of  peine  fort 
^*  dure  can  be  given,  because  the  demurrer  is  a  plea,  and  thus 
^^le  book  of  14  E.  4.  7.  a.  and  7  E.  4.  29.  a.  are  to  be  under- 
^^ood,  and  accordingly  2  Co.  Instil.  178.  super  slat.  fVestm. 
^^  cap.  12. 

But  if  the  prisoner  pleads  in  bar,  and  concludes,  as  he  ought 
^^  the  felony,  or  plead  a  pardon,  where  he  concludes  not  to  the 
^^lony,  and  the  attorney  general  demur,  and  he  join  in  demur- 
rer, and  it  be  adjudged  against  the  prisoner,  yet  he  shall  be  put 
to  answer  the  felony,  for  this  demurrer  is  no  confessing  of  the 
indictment,  and  it  is  all  one,  as  if  his  plea  were  found  against 
him  by  the  jury,  or  by  certificate  of  the  bishop,  which  yet  is 
not  so  peremptory(flr)  but  he  shall  be  after  tried  for  the  felony; 
Stamf.  P.  C.  Lib.  II.  cap.  34.  fol.  98.  b. 

If  j3.  be  indicted  of  murder  and  he  hath  the  king's 
pardon  of  manslaughter,  if  he  be  arraigned  upon  the  [  258  ] 
indictment  for  murder,  he  must  not  plead  generally 
not  guilty f  for  then  he  waves  his  pardon,  but  he  must  confess 

(a)  See  14  jC.  4.  7.  a. 
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the  indictment  as  to  manslaughter  and  plead  therennto  th« 
king's  pardon, and  as  to  the  murder,  rir.  interfection*  ex  malt" 
ad  prsecnsrilaia  he  is  to  plead  not  guilty ^  and  if  he  be  found 
guilty  of  murder,  he  shall  have  judgment,  if  acquit  of  the  mnr* 
der,  then  his  plea  shall  be  allowd,  and  thus  I  directed  it  in  Sir 
Thomas  Peiius's  case  in  Norfolk  about  24  Car.  2.  and  it  is 
pursuant  to  the  direction  of  the  statute  of  13  R.  2,cap.  1.  which 
requires,  that  before  the  pardon  allowd  it  shall  be  inquired  bf 
the  country,  whether  the  party  were  slain  of  malice  prepense, 
and  if  so,  the  pardon  to  be  disallowd. 

Now  the  plea  to  the  felony  consists  of  two  parts,  viz.  1. 
The  issue  of  not  guilty^  whereunto  the  clerk  joins  issue  euL 
prist.  2.  The  putting  himself  upon  the  country,  when  the 
clerk  demands  how  he  will  be  tried. 

If  either  of  these  fail,  it  is  in  law  a  standing  mute,  where- 
upon in  case  of  felony  he  is  put  to  his  penance,  and  in  case  of 
treason  he  hath  judgment,  as  upon  a  nihil  didtf  and  so  is 
attainted.  14  E.  4.  7.  a. 

In  case  of  an  indictment  of  felony  or  treason  there  can  bene 
justification  made,  as  a  man  cannot  plead,  that  what  he  did  was 
se  de/endendo,  or  in  his  defense  against  a  burglar  or  robber,  tho 
it  amount  in  truth  to  no  felony. 

And  the  reason  is,  because  the  indictment  supposeth  in  trea- 
son, that  the  fact  was  done  proditoril  fy  contra  ligeantix  suss 
debitum,  and  in  felony,  that  the  fact  was  done  fslonict,  whicfi 
is  the  point  of  the  indictment,  and  must  be  answered  direcilyf 
but  upon  not  guilty  pleaded  he  shall  have  the  advantage  of  all 
such  defenses,  as  he  can  make  to  acquit  himself  of  the  felon/ 
or  treason,  and  may  give  all  his  special  defense  in  evidence* 
tho  the  matter  of  fact  be  proved  upon  him,  and  so  it  is  the  most 
advantageous  plea  for  the  prisoner. 

If  duress  and  compulsion  from  others  will  excuse  him  or  his 

own  necessary  defense  in  safe-guard  of  his  life,  or  any  other 

matter,  the  jury  upon  the  general  issue  ought  to  take 

[269]  notice  of  it,  and  to  find  their  verdict  accordingly,*^ 

efiectually,  as  if  it  were  or  could  be  specially  pleaded. 

And  now  we  have  brought  the  prisoner  to  his  trial,  whereifl 
we  shall  now  proceed.  And  these  trials  of  prisoners  are  of 
two  kinds,  viz,  by  battle,  or  by  the  jury. 

The  former  doth  not  concern  indictments,  for  therein  there  is 
no  trial  by  battle,  but  concerns  only  appeals  and  approvers,and 
I  shall  therefore  defer  the  discussion  of  trials  by  battle,  till  I 
come  to  consider  of  appeals  in  the  end  of  this  book,  and  pro* 
ceed  to  the  business  of  trial  by  jury.[l] 


[]]  The  ijreneral  imtie  is  pleaded  by  the  prisoner  viva  voe§  at  the  bar,  ia  1 

words,  *•  Not  QuiUy  ;**  by  which  plea,  since  the  7  4r  8  Geo.  I V.  dk.  S8. 1. 1.  withoilt 


HISTORIA  PLACITORUM  CORONJB.         259 

Ibrther  form,  every  person,  not  having  privile^  of  peerage,  upon  being  arraigned 
upon  any  indictment  for  treason,  felony,  or  piracy  is  deemed  to  have  put  himeelf 
upon  the  country  for  trial.  A  prisoner  who  bad  been  previously  tried  and  con- 
victed, but  whose  trial  was  deemed  a  nullity  on  account  of  some  informality  in 
•wearing  the  witnesses,  was  arraigned  again  upon  an  indictment  for  the  same 
offence,  and  refused  to  plead,  alleging  that  he  had  been  already  tried ;  Littledalt^ 
J.  and  Vaughan,  B,  ordered  a  plea  of  not  guilty  to  be  entered  for  him.  R,  v.  BiU 
ton,  6  C.  ^  P.  92.  Where  a  prisoner  has  pleaded  guilty  to  a  charge  of  felony, 
and  sentence  has  been  passed  upon  him,  he  cannot  afterwards  retract  hit  plea  and 
plead  not  guilty.  R.  v.  Sell,  9  C.  Sf  P,  346. 

The  general  issue  makes  it  incumbent  upon  the  prosecutor  to  prove  every  faet 
and  circumstance  constituting  the  offence,  as  stated  in  the  indictment.  On  the 
other  hand  the  defendant  may  give  in  evidence,  under  this  plea,  not  oi)ly  every 
thing  which  negatives  the  allegations  in  the  indictment,  but  also  all  matter  of 
excuse  and  justification. 

If  the  defendant  gives  any  evidence,  whether  written  or  parol,  the  counsel  for 
the  prosecution  has  the  right  of  reply.  Even  if  the  evidence  for  the  defendant 
be  only  to  his  character,  it  gives  in  strictness,  a  light  of  reply,  although  it  is  sel. 
dom  exercised  in  such  case.  If  two  prisoners  are  indicted  jointly  for  the  samA 
offence,  and  one  call  witne-sses,  it  seems  that  the  counsel  for  the  prosecution  is 
entitled  to  a  general  reply ;  but  if  the  offences  are  separate,  and  they  might  have 
been  separately  indicted,  he  can  reply  only  in  the  case  of  the  party  who  has  called 
witnesses.  Arch,  C.  P.  115 ;  IZ.  v.  Haye$,  2  M,  Sf  Rob,  15.5 ;  R,  v.  Jordan,  9  C.^ 
P.  118.  Whenever  the  defendant  gives  evidence  to  prove  new  matter  by  way  of 
defence,  which  the  crown  could  not  foresee,  the  counsel  for  the  prosecution  is 
entitled  to  give  evidence  in  reply  to  contradict  it.  See  R,  v.  Froit,  9  C,  ^  P, 
159 ;  5  Bum*$  J.  561;  1  Chit.  C.  L.  471 ;  Davu'  Vtrg.  C.  L.M1. 


CHAPTER  XXXIV. 

TOUCHING   THE   TRIAL   OV  OFFENDERS    BT   JURY,  AND   FIRST, 
THE    PROCESS. 

After  the  prisoner  hath  pleaded  and  put  himself  upon  the 
country,  the  next  thing  in  order  of  proceeding  is  the  trial  of  the 
offender.  « 

And  therein  these  things  will  be  necessary  to  be  considered. 
!•  The  process,  that  brings  in  the  jury  to  try  the  prisoner.  2. 
The  return  i6  be  made  of  them,  and  of  what  nature  and  quality 
they  ought  to  be.  3.  What  is  to  be  done,  if  they  appear  not, 
or  be  challenged  off.  ^1.  Concerning  the  challenge  of  the  king, 
or  of  the  prisoner  unto  them,  if  they  do  appear.  5.  The  trial 
and  allowance,  or  disallowance  of  the  challenge.  6.  The  order 
of  the  swearing  of  the  jury.  7.  The  evidence  to  be  given  to 
the  jury,  what,  and  how,  and  in  what  manner.  8.  The  de- 
meanor of  the  jury  before  and  at  the  time  of  the  delivering  of 
the  verdict    9.  The  verdict  itself,  how  to  be  given  and  ordered 


£60  HISTORIA  PLACrrORUM  CORONiB. 

by  the  jary  and  by  the  oonrt     10.  What  is  to  be  done  in  caaai 

of  miscarriage  of  the  jury  either  in  their  verdict,  or  the  circnm- 
ttances  that  attend  it. 

I.  And  first  therefore  I  will  consider  what,  and  how  process 
IS  to  issue  to  bring  in  the  jury. 

And  this  will  be  various  according  to  those  courts  or  judica* 
tories,  wherein  the  prisoner  is  to  be  tried,  viz.  1.  In  the  king's 
bench.  2.  Before  commissioners  of  oyer  and  terminer.  3. 
Before  justices  of  gaol-delivery.  4.  Before  justices  of  peace, 
for  these  are  the  usual  tribunals,  where  matters  of  this  nature 
are  determined. 

1.  Therefore,  as  to  the  king's  bench. 

If  the  offense  be  committed  in  the  county,  where  the  king's 
bench  sits,  and  the  indictment  be  originally  taken  in  the  king's 
bench,  and  the  prisoner  arraigned  there,  the  court  may  proc^d 
de  die  in  diem  in  the  term-time,  and  there  needs  not  fifteeiL 
days  between  the  teste  and  return  of  the  venire  Jitc'  to  bring  in* 
the  jury.  9  Co,  JRep.  118.  6.  lord  Sanchar* s  Cdise. 

And  the  same  law  is,  if  the  offense  be  committed  in  thesam^ 
county  where  the  king's  bench  sits,  and  the  indictment  be  takeiK^ 
before  justice^  of  peace  of  the  same  county,  and  removed  int€»> 

the  king's  bench  by  certiorari,  and  the  prisoner  be  there  ar^ 

raigned  and  plead. 

But  if  the  offense  be  committed,  and  the  indictment  taken  ir^i^ 

another  county  than  where  the  king's  bench  sits,  and  it  be  re 

moved  into  the  king's  bench  by  certiorari^  and  the  prisoner  be— ^ 
there  arraigned  and  pleads,  there  must  be  fifteen  days  betweeir^ 
the  teste  and  return  of  the  venire  fac^  or  bthdir  process.  Lorc::::^ 
Sanchar^s  case.  9  Co.  Rep,  ubi  supra. 

The  venire  fac^  as  all  other  process  of  that  court,  issues  ii 
the  king's  name  under  the  seal  of  the  court  and  teste  of  the 
chief  justice,  and  always  ought  to  bear  teste  after  the  issue 
joined  between  the  king  and  the  prisoner. 

%,  As  to  the  commission  of  oyer  and  terminer.  Tho  thei 
gaes  out  a  general  precept  in  the  name  of  three  or  more  of  th^^ 
commissioners,  and  under  their  seals  fifteen  days  before  thei^^ 
session  directed  to  the  sheriff  to  return  twenty-four  jurors  to  trj^" 

the  issue  between  the  king  and  the  prisoners  to  b^ 
[261]  arraigned,  yet  this  is  but  preparatory,  and  to  havesV' 
jury  in  readiness;,  for  after  the  prisoners  are  arraignecf 
and  pleaded  to  the  country  a  precept  ought  to  issue  to  the 
sheriff  in  nature  of  a  venire  facias,  which  may  bear  teste  the 
same  day,  that  the  prisoners  plead,  commanding  the  sheriff  to 
return  twenty-four,  fyc,  to  try  the  issue  upon  such  a  day,  and 
this  precept  must  be  in  the  names  and  under  the  seals  of  the 
commissioners  or  three  of  them,  whereof  one  of  the  guorumy 


HISTORIA  PLACITORUM  CORONA.  261 

4  Co.  Insiit.  cap.  26.  p.  164.  and  not  barely  by  an  award  upon 
the  roll. 

Or  they  may  make  their  precept  returnable  the  same  day 
that  the  prisoner  pleads,  viz,  ad  horam  primam  post  meridiem^ 
^.  for  justices  of  oyer  and  terminer  m^y  take  their  indictment, 
and  arraign  the  prisoner  and  try  him  the  same  day,  against  the 
opinion  of  22  E.  4.  Coron.  44.  as  appears  by  the  precedents 
cited  4  Co.  Insiit.  ubi  suproj  end  by  common  experience. 

If  they  make  their  precept  returnable  any  day  after,  as  for 
instance  the  second  day  of  the  sessions,  they  must  not  only  make 
ftn  adjournment,  but  record  the  adjournment,  or  else  it  will  be 
intended  returnable  after  their  sessions,  for  the  sessions  is  in- 
tended only  the  first  day  and  no  longer,  unless  an  adjournment 
^  entred, 

3.  Justices  of  gaol-delivery,  after  the  prisoner  hath  pleaded, 
^y  take  his  pannel  from  the  sheriff  without  making  any  pre^ 
^pt  to  him,  4  H.  5.  Enquest  65.  4  Co.  Instit.  cap.  30.  p.  168. 
^e  reason  given  is,  because  justices  of  gaol-delivery  send  out  a 
general  commandment  to  the  sheriff  before  their  session  to  return 
J^i'ies  against  they  come,  otherwise  it  is,  where  they  have  a 
special  commission  per  Hankf. 

But  this  is  not  the  reason,  for  so  it  is  done  by  justices  oioyer 
^^d  terminer  and  justices  of  peace,  and  yet  they  make  special 
P^^ecepts  of  venire  Jac^  vide  antea^  cap.  4. 

4.  Justices  of  peace,  as  to  the  point  of  their  precepts  of  venire 
Ajc*  agree  with  justices  of  oyer  and  terminer,  for  they  are  as  to 
^bis  purpose  commissioners  of  oyer  and  terminer,  and  may  in- 
dict, arraign  and  try  the  same  day  in  cases  of  felony, 

Us  it  is  agreed  4  Co.  Inst.  p.  164.  and  usual  practice.  [262] 

Now  there  be  certain  general  observations  touching 
the  process  against  the  jury. 

1.  In  all  cases,  where  the  process  is  by  writ  or  precept,  as 
Well  the  award,  as  the  writ  or  precept  ought  to  mention  truly 
the  visne,  from  whence  the  jury  shall  come,  and  where  it  is 
only  by  award  without  writ  or  precept,  as  in  case  of  the  justices 
of  gaol-delivery,  the  award  ought  to  mention  the  visiie  from 
whence  the  jury  shall  come. 

As  if  a  murder  be  supposed  to  be  at  D.  the  venire  fac^  ought 
to  return  a  jury  de  vicineto  de  D, 

If  the  murder  be  alledged  apud  civitatem  Bristol,  the  venire 
faff  is  most  properly  de  Bristol,  and  it  is  good,  because  a  city, 
7  H.  4.  13.  a.  Enquest  36.  but  if  it  be  from  a  place  not  a  city, 
it  must  be  de  vicineto  de  D. 

But  iho  it  be  a  city,  yet  the  venire  fac*  de  vicineto  civitatie 
Bristol  is  good,  tho  it  be  also  a  county,  as  hath  been  often  re- 
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solved  against  the  opinion  of  Siamfordy  Lib.  III.  cap.  4.  foL 
154.  b. 

If  the  stroke  be  laid  at  B.  and  the  death  at  C.  in  the  same 
county,  the  venire  fac^  must  be  de  vicineJo  £.  ^  C.  because 
both  make  the  felony. 

But  by  the  statute,(a)  where  the  stroke  is  in  one  county,  and 
the  death  in  another,  the  indictment  shall  be,  where  the  death 
was,  and  the  visne  shall  be  from  Ihe  place,  where  he  is  alledged 
to  die,  for  necessity,  because  the  process  is  not  to  go  into  the 
other  county. 

If  a  murder  be  laid  in  quadam  plated  vocat^  Kings-street  in 
parochid  Sancix  Margaritas  apud  civitatem  Westm.  the  visnt 
shall  be  neither  from  Kings-street^  because  it  is  alledged  to  be 
only  platea  nor  de  vicineto  civitatis  JVestm.  but  de  vieineto 
parochias  Sanctas  MargaritsBj  because  more  certain.  6  Co. 
Rep.  14.  a.  ArundeCs  case. 

But  if  a  murder  be  laid  apud  B.  in  parochid  de  C.  venire 

fac^  shall  be  de  vicineto  de  B.  because  more  certain,  for  it  shall 

be  intended  a  vill  or  hamlet  within  a  parish,  and  by 

[  263  ]  common  intendment  a  parish  may  contain  many  yills. 

1 1  Co.  Rep.  25.  b.  Ilarper^s  case. 

But  at  this  day  by  the  statute  of  22  H.  8.  cap.  2.  made  per- 
petual by  32  H.  8.  cap.  3.  if  a  foreign  plea  be  pleaded  in  case 
of  an  indictment  of  felony,  it  shall  be  tried  by  the  jury,  that 
should  try  the  issue  of  not  guilty ^  but  in  case  of  an  indictment 
pf  treason,  as  I  have  before  said,  that  statute  takes  not  place, 
but  it  shall  be  tried  by  a  jury  of  that  place  or  county,  where  the 
foreign  matter  pleadeth  ariseth. 

2.  As  to  the  number  of  the  jury  the  venire  fac*  or  precept  is 
only  venire  fac^  twelve,  but  the  sheriff  ought  to  return  twenty- 
four. 

But  the  general  precept,  that  issues  before 'a  sessions  of  gaol- 
delivery,  oyer  and  terminer^  and  of  the  peace  before  mentioned 
is  to  return  twenty-four,  and  commonly  the  sheriff  returns  upoa 
that  precept  forty-eight. 

But  the  award  or  precept  to  try  the  prisoner  after  he  hath 
pleaded  his  only  venire  fac*  twelve,  and  twenty-four  are  re- 
turned by  the  sheriff  upon  that  pannel. 

3.  Touching  the  manner  of  the  precept,  writ,  or  award. 

If  .^.  B.  C.  and  D.  be  indicted  for  one  felony  or  murder  be- 
fore any  justices,  they  may  issue  one  venire  fac^  or  may  issue 
several  venire  fac^  or  precepts,  or  awards  of  that  kind. 

If  the  venire  fac^  be  joint,  then  if  A.  challenge  twenty  per- 
emptorily, or  challenge  for  cause,  the  jurors  challenge4  shall  bo 

(a)  2  4r  3  E.  6.  cap.  24. 
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4rawn  against  all,  for  each  may  have  his  several  challenge^  and 
the  like,  if  it  were  in  an  appeal;  so  that,  if  there  were  eighty 
vpon  the  pannel,  they  may  be  ail  challenged  off  by  their  severel 
peremptory  challenges,  which  is  a  great  inconvenience,  and 
therefore  in  such  case  they  antiently  used  to  sever  the  prisoners, 
and  so  put  them  to  challenge  apart,  whereby  they  may  possibly 
hit  upon  the  same  persons.  9  E,  4.  27.  b.  21  H,  6.  22.  a.  22  H, 
6.  4.  a.  therefore  the  best  way  is  to  make  out  several  venire 
fac^  and  consequently,  if  the  pannel  be  challenged  oif,  yet  forty 
tales  may  be  granted  upon  each  venire  fac\ 

And  if  the  venire  fac^  in  an  appeal  be  once  granted  jointly, 
it  cannot  be  afterwards  severed,  neither  can  there  be 
several  tales^  for  if  the  venire  fac^  be  joint,  the  tales  [  264  ]| 
must  be  joint.  27  H.  Q.  5  fy  6. 

And  it  seems,  that  in  case  of  an  indictment,  tho  it  be  the  king's 
suit,  if  once  a  venire  fuc^  issue  joint,  there  cannot  issue  a  several 
venire  fac*  nor  a  several  tales^  which  in  many  cases  may  much 
delay,  if  not  frustrate  the  trial. 

But  before  justices  of  gaol-delivery,  where  there  is  no  precept 
but  only  an  award,  tho  at  first  the  award  be  joint,  and  the  pan* 
nel  accordingly  returned  by  the  sheriff,  and  the  prisoners  chaU 
leoge  peremptorily  severally,  whereby  there  are  not  enough 
left  upon  the  pannel  to  try  them,  and  a  tales  is  awarded  return- 
able the  next  day,  yet  the  court  may  sever  the  first  award  and 
also  the  tales.  Plow.  100.  a.  If,  Salisbury's  case  adjudged. 

It  is  therefore  considerable,  whether  the  difference  between 
Ibe  cases  of  the  old  books  and  this  be,  that  those  were  of  an  ap« 
peal,  which  is  the  party's  suit,  and  this  of  an  indictment,  which 
is  the  king^s  suit,  or  rather,  (as  I  think,)  because  this  was  in 
case  of  justices  of  gaol-dehvery,  where  there  is  neither  writ  nor 
precept,  but  a  command  oretentts,  and  when  the  record  is  made 
up,  then  an  award  upon  the  roll,  which  the  justices  may  model, 
as  they  please,  at  any  time  before  the  trial,  and  requires  not 
such  strict  formality  as  a  writ.  4  H.  5.  Enquest  55. 

II.  The  second  general  is  touching  the  return  of  the  sheriff 
open  the  precept,  and  the  quality  of  the  jurors. 

Upon  the  writ  or  precept,  or  command  to  the  sheriff  he  ought 
to  make  the  return,  whether  the  place  or  visne  be  within  a  fran- 
chise or  not,  and  cannot  return  a  mandavi  bal/ivOj  as  in  some 
cases  of  appeals,  for  here  the  writ  is  for  the  king,  and  therefore 
with  a  non  omiltas  propter  aliqnam  libertatem. 

The  writ  commands  him  to  return  duodecim  liberos  4*  legates 
komines  de  vicineto ;  they  must  be,  1.  Freemen  and  regularly 
freeholders.  2.  Legates^  without  any  just  exception.  And  3. 
They  are  to  be  de  vicineto^  but  this  is  not  necessarily  required, 
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for  they  of  one  side  of  the  county  are  by  law  de  vieineio  to  ^rf 
an  offense  of  the  other  side  of  the  county. 

But  concerning  the  quality  of  the  jurors  more  shall 
[265]   be  saidy  when  we  come  to  consider  of  challenges. 

The  jurors  returned  by  the  sheriff  were,  at  comraoo 
law,  those,  that  were  to  try  the  prisoners,  but  by  the  statute  of 
3  H.B.  cap.  12.  all  pannels  returned  by  sheriffs  or  their  miois- 
ters,  (Svhich  be  not  between  party  and  party,)  before  any  jusdees 
of  gaol-delivery,  or  of  the  peace,  whereof  one  of  the  quorum^ 
shall  be  reformed  by  putting  to,  and  taking  out  the  names  of  the 
persons  impannelled,  by  discretion  of  the  justices,  before  whom 
such  pannel  shall  be  returned,  and  the  pannels  so  reformed  shall 
be  good  and  lawful,  and  the  sheriff  shall  return  the  pannel  80 
reformed  upon  pain  of  20/. 

This  statute,  which  began  to  be  set  on  foot  11  H.7.  cap.  24. 
hath  much  reformed  many  practices  of  sherifis  in  packing  of 
juries  in  cases  capital. 

Noiej  tho  the  preamble  of  this  statute  mentions  inquests  of 
inquiry,  the  body  of  the  act  seems  to  extend  to  all  pannels,  as 
well  of  the  petit  jury,  as  of  the  grand  inquest,  and  so  it  hath 
been  constantly  practised,  for  if  a  prisoner  be  arraigned  before 
the  judge  that  sits  upon  the  crown-side,  it  hath  been  always 
usual  for  the  judge  to  send  for  a  jury  to  the  judge  of  nisi  pri$tt, 
and  when  the  jury  is  brought,  the  sheriff  returns  them  between 
the  king  and  the  prisoner,  which  is  by  virtue  of  this  statute. 

Where  the  jury  must  be  de  medietaie  lingtuB^  and  other 
matters  relating  to  the  quality  of  the  jurors  wiU  be  cooaidefedy 
when  we  come  to  consider  of  challenges. 

III.  The  third  general  is  to  consider  what  is  to  be  done,  if  the 
jury  appear  not,  or  be  so  challenged  off,  that  there  are  not 
enough  upon  the  pannel  to  try  the  prisoner. 

If  the  process  be  in  the  king's  bench,  and  the  jury  fill  not,  or 
be  challenged  off,  that  there  are  not  enough  to  try  the  prisooer, 
there  ought  to  issue  a  distringas  jurat  ores  y  and  a  command  to 
return  tales. 

But  if  the  whole  jury  be  challenged  off,  then  a  new  ventre 
faeiasy  and  if  none  of  the  jury  appear,  then  a  distringcu  jura- 
tores  shall  issue,  and  no  tales. 

But  if  some  of  the  jury  appear,  but  not  a  full  jaryt 
[]  266  ]  or  if  so  many  of  them,  that  appear,  are  challenged  ofi^ 
that  there  remains  not  a  full  jury,  a  distringas  shall 
issue  with  a  taleq. 

If  a  full  jury  appear,  and  before  they  are  sworn  one  of  then 
die,  so  that  there  remains  not  a  full  jury,  a  tales  shall  be  granted, 
and  so  it  is,  if  one  juryman  dies  after  he  be  returned  and  swonL 
12  H.  4.  10.  a.  20  E.4.  II.  b. 
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Kafale  issue,  and  they  do  not  appear  full,  or  be  challenged 
off,  so  that  those  that  appear  upon  the  principal  pannel  and  tales 
make  not  up  a  full  jury,  another  tales  may  be  granted.  14  H. 
7.  I.  A.    . 

Id  case  of  felony  a  tales  may  be  granted  of  a  greater  num- 
ber than  the  principal  pannel  in  respect  of  challenges,  so  that 
there  may  be  forty  tales  or  more.  14  H.  7.  7.  but  if  several 
succeeding  tales  be  granted,  the  latter  must  be  less  in  number 
than  that  which  was  next  before,  unless  the  array  of  the  pre- 
ceding tales  be  quashed,  and  then  the  number  of  the  next  may 
equal  it.  20  H.  6.  40,  a. 

The  times  between  the  teste  add  return  of  the  tales  must  be 
(as  it  seems,)  as  in  the  principal  venire  fac^viz.  if  the  indict- 
ment be  in  a  foreign  county  and  removed  into  the  king's  bench, 
fifteea  days,  if  in  (he  same  county,  de  die  in  diem. 

If  the  indictment  be  before  justices  of  oyer  and  terminer, 
the  iales^  as  well  as  the  principal  pannel,  ought  to  be  by  pre- 
cept in  the  names  of  three  of  the  justices,  and  may  be  made 
Wlumable  de  die  in  diem^  or  de  hard  in  horam  of  the  same  day. 

And  as  to  all  other  matters  they  resemble  the  proceedings  in 
the  king's  bench,  viz,  the  number,  the  manner,  and  times  of 
Rninting  it,  and  so  need  not  be  repeated. 

Before  justice^  of  gaol-delivery  this  learning  of  tales  is  not 
^f  much  use,  because  there  is  no  particular  precept  to  the 
fheriff  to  return  either  jury  or  talesy  but  the  general  precept 
before  the  sessions  and  the  award  or  command  of  the  court 
'^Porj  the  plea  of  the  prisoner.  4  H.  5.  Enquest  55.  Stamf.  P. 
^'  Lib.  III.  cap.  6.  /ol.  155.  b. 

And  yet,  vide  Plow.  Com.  100.  a.  in  Salisbury's 
^^  before  justices  of  peace  and  gaol -delivery,  a  [  267  ] 
^ff/ftf  granted  returnable  the  next  day.[l] 

.  l^  The  tuiniiUKiiD^,  retaming,  attendance,  qualifications,  ezempUonfl,  dec.  of 
Jj^a  and  of  taleamen  are  now  regulated  in  England  by  the  statutes  6  Geo,  IV. 
^^.  M.  1, 3,  3,  13,  14, 15.  16,  17,  18.  19,  20.  21,  22,  23,  24,  25,  26,  37,  39,  40, 
*'»  42,  43,  48,  49, 50;  7  Oeo,  IV.  eh.  64,  «.  21;  5  &.  6  WUl.  IV.  e.  76,  «.  121; 
•»JlA2  Firt.c.4. 

J^y  the  act  of  Congresi  of  September  24,  1789,  ch.  20,  8.  29,  it  is  enacted, 
^M  in  cates  punishable  with  death,  the  trial  shall  be  had  in  the  county  where 
1*^  offsnce  was  committed,  or  where  that  cannot  be  done  without  great  incon- 
.^i^nce,  twelve  petit  jurors  at  least  shall  be  summoned  from  thence.  And  jurors 
'^  ^  cases  to  serve  in  the  courts  of  the  United  States  shall  be  designated  by  lot 
!!f^Hherwise  in  each  State  respectively  according  to  the  mode  of  forming  juries 
H^cin  now  practised,  so  far  as  the  laws  of  the  same  shall  render  such  designa- 
^1^*^  practicable  by  the  courts  or  marshals  of  the  United  States;  and  the  jurors 
2^  bavis  the  same  qualifications  as  are  requisite  for  jurors  by  the  laws  of  the 
^^te  of  which  they  are  citizens,  to  serve  in  the  highest  courts  of  law  of  such 
j^^  and  shall  be  returned  as  there  shall  be  occasion  for  them,  from  such  parts 
^  the  district  from  time  to  time  as  the  court  shall  direct,  so  as  shall  be  most 
'^toarable  to  an  impartial  trial,  and  so  as  not  to  incur  an  unnecessary  expense, 
VOL.  11. — 21 
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or  unduly  to  burthen  the  citizens  of  anj  part  of  the  district  with  each 
And   writs  of  venire  facias  when  directed  hy  the  court  shall  issue  from 
clerk's  office,  and  shall  be  served  and  returned  by  the  marshal  in  his  proper  per«^> 
son,  or  by  his  deputy,  or  in  case  the  marshal  or  his  deputy  is  not  an  indtfieren^ 
person  or  is  interested  in  the  event  of  the  cause,  by  such  fit  person  as  the  ooar^ 
shall  specially  appoint  for  that  purpose,  to  whom  they  shall  adfoinister  an  o^tlkm 
or  affirmation  that  he  will  truly  and  impartially  serve  and  return  such  wri^ 
And  when  from  challenges  or  otherwise  there  shall  not  be  a  jury  to  determine 
any  civil  or  criminal  cause,  the  marshal  or  his  deputy  shall,  by  order  of  tbm 
court  where   such  defect  of  jurors   happen,  return  jurors   de  talibut  ctrrsOT. 
ftantibuM  sufficient  to  complete  the  pannel ;  and  where  the  marshal  or  his  depot j 
are  disqualified  as  aforesaid,  jurors  may  be  returned  by  such  disinterested  per- 
son as  the  court  shall  appoint 

It  is  provided  by  the  act  of  July  20,  1840,  ch.  47,  That  jurors  to  serre  in  the 
courts  of  .the  United  States  in  each  State  respectively,  shall  have  the  like  qoalifi* 
cations,  and  be  entitled  to  the  like  exemptions,  as  jurors  of  the  highest  courts  of 
law  of  such  State  now  have  and  are  entitled  to,  and  shall  hereafter  from  time  to 
time  have  and  be  entitled  to,  and  shall  be  designated  by  ballot,  lot,  or  otherwise, 
according  to  the  mode  of  forming  such  juries  now  practised  and  hereafter  to  be 
practised  therein,  in  so  far  as  such  mode  may  lie  practicable  by  the  courts  of  tbe 
United  States,  or  the  officers  thereof;  and  for  this  purpose,  the  said  courts  shill 
have  power  to  make  all  necessary  rules  and  regulations  for  conforming  the  deti^ 
nation  and  empannelling  of  juries,  in  substance,  to  the  laws  and  usages  now  in 
force  in  such  State;  and.  further,  shall  have  power,  by  rule  or  order,  from 
time  to  time  to  conform  the  same  to  any  change  in  these  respects  which  any 
be  hereafter  adopted  by  the  Legislatures  of  the  respective  States  for  the  Stats 
courts. 

The  act  of  March  19,  1842,  eh.  7.  authorizes  the  judges  of  the  courts  of  tbe 
United  States  in  the  State  of  Pennsylvania,  to  appoint  one  or  more  commissionen 
in  the  diffisrent  cities  and  counties  of  the  district  in  which  their  courts  are  held 
who  shall  have  power  to  select  from  the  taxable  citizens  residing  within  the  lioiiti 
of  the  said  counties  and  cities,  a  number,  to  be  designated  by  the  judges*  of  sobert 
judicious,  and  intelligent  persons,  to  serve  as  jurors  in  the  said  courts;  and  tbe 
said  commissioners  shall  return  the  names  by  them  selected  to  the  marshal  of  the 
proper  district ;  whereupon,  the  said  courts  shall,  by  due  appointments,  rules  end 
regulationfi,  conform  the  further  designation  and  the  empannelling  of  juries  is 
substance  to  the  laws  and  usages  which  may  be  in  force  in  such  State. 

By  the  act  of  April  29,  1802.  ch,  31,  s.  30,  the  marshals  for  the  several  distrieti 
where  circuit  courts  may  be  held  (and  not  the  clerks  as  formerly)  are  directed  to 
return  special  juries. 

Sect.  29,  of  the  act  of  April  30,  1790,  ch.  9,  allows  the  prisoner  in  capitel 
offences  a  copy  of  the  indictment  and  list  of  the  jury,  &>c  See  ante,  VoL  L  jik  341 
in  notie. 

By  the  4th  8cct.  of  the  act  of  May  7, 1800,  ch.  46,  all  artificers  and  workmeo 
who  are  or  shall  be  employed  in  tlie  said  armories  (of  the  United  States)  shell  be 
exempted  during  their  time  of  service,  from  all  military  service,  and  setviceai 
jurors  in  any  court 

The  provision  in  the  judiciary  act  of  September  24th,  1789,  eh.  SO,  that," i> 
cases  punishable  with  death,  the  trial  shall  be  had  in  the  county  where  theofl^ 
was  committed,  or  where  that  cannot  be  done  without  great  inconveoieiM^ 
twelve  jurors,  at  least,  shall  be  summoned  from  thence,"  is  in  force  notwithstiixW 
ing  the  amendment  to  the  constitution  of  December  15th,  1796,  requiring  tbtt 
the  trial  shall  be  had  before  ^  an  impartial  jury  of  the  State  and  district  wbereia 
the  crime  shall  have  been  committed."     1  Burros  TV.  352. 

It  seems  that  it  is  not  irregular  for  the  marshal  to  summon  a  greater  iramlNf 
of  petit  jurors  than  the  venire  specifies.     U.  S.  v.  Friee,  3  Dall,  515. 

The  ^9th  section  of  the  judiciary  act  is  restricted  to  the  mode  of  designatiofi 
and  the  qualifications  of  jurors;  but  it  does  not  fix  the  number  that  are  to  be  suok 
mofied,  nor  adopt  any  State  rule  for  that  purpose ;  it  leaves  it  as  at  common  law. 
U.  S.  V.  Inwrgente.  2  Dall.  341. 
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Qb  wraral  indictmeiiti  for  treaton,  in  the  circnit  court  for  PennsylnuiiA  dit- 
aid,  a  oemrs  was  itmed  in  each  case;  the  mamhal  retarned  a  separate  panel  to 
oaoh,  containing  tbirty-iix  jurors  from  Philadelphia,  fifteen  from  Delaware  county, 
Uoe  ftxMn  Chester  county,  and  twelve  from  the  county  where  the  treason  was 
cbaiged  to  have  been  committed ;  the  general  precept  commanded  the  marshal  to 
xvtorn  at  least  forty -eight    The  return  was  regular.    Id, 

The  list  of  jurors  tbrnished  to  the  prisoner  should  specify  the  townships  af 
well  as  counties  where  they  reside ;  but  there  is  no  necessity  that  it  designate 
their  occupations.    Jd, 

The  statute  of  Indiana  of  1824,  excuses  persons  above  sixty  years  of  age,  from 
•erving  on  juries,  if  they  choose  to  claim  the  privilege;  but  the  party  indicted 
cannot  object  to  them  on  that  ground.    State  v.  MilUr,  2  Blackf,  35. 

Under  the  New  Jersey  act  of  1797,  which  provides  that  jurors  returned  for  tho 
trial  of  issues  shall  be  between  the  ages  of  twenty-one  and  sixty.five,  and  that  a 
want  of  such  qualification  shall  be  good  ground  of  challenge,  provided  the  chal- 
lenge be  taken  before  the  juror  is  sworn,  it  is  not  a  ground  for  reversing  a  judg- 
ment, that  one  of  the  jurors  before  whom  the  cause  was  tried  was  above  the  age 
of  aixtr-five,  it  not  appearing  that  any  objection  was  made  to  him  at  the  trial 
cither  bj  challenge  or  otherwise.    Sutton  v.  Petty^  2  Sovth,  504. 

Where  by  statute,  service  as  a  juror  renders  one  ineligible  to  serve  again  within 
three  years,  service  as  a  juror  in  some  court  is  intended ;  and  a  service  on  a 
sheriff's  jury  does  not  render  the  juror  thus  ineligible.    Brown  v.  Tyringham^ 

A  minister  of  the  Methodist  Episcopal  church,  who  belongs  to  the  "  local  con- 
aezioo,*'  and  whose  duty  it  is  to  preach  when  called  upon  to  churches  within  a 
convenient  distance  from  his  residence,  is  a  settled  minister  within  the  meaning 
of  the  Massachusetts  statute  of  1812,  exempting  settled  ministers  from  serving  as 
jorors.  Com.  v.  Bvxsle,  16  Pick.  153. 

In  Massachusetts,  quakers  are  not  exempted  or  disqualified  by  law  from  serving 
as  grand  jorom.  Com,  v.  SmitJi,  9  Mais.  107. 

A  person  who  has  served  as  a  juror  in  the  circuit  court  of  the  United  States 
within  three  years,  is  not  liable  to  be  returned  as  a  juror  in  the  state  courts, 
8wmn*9  case,  16  Ma$$.  220. 

One  who  has  served  on  a  grand  jury  within  three  years  will  be  excused  from 
serving  as  a  traverse  juror,  idthough  it  is  a  little  more  than  three  years  since  he 
was  drafted.  ExparU  Brown^  8  i'tci;.504. 

The  court  will  excuse  one  from  the  jury  if  he  holds  a  public  trust  that  cannot 
be  deputed.  ConirOf  if  the  trust  is  private*  or  if  it  can  be  deputed.  PiperU  case, 
3  Brsivn,  59. 

The  exemption  of  postmasters  from  serving  on  juries,  under  the  Act  of  Con- 
is  of  1835.  c.  275,  #.  35,  is  constitutional.  State  v.  Williame,  1  Det.  Sc 
.372. 

In  Connecticut,  it  is  not  necessary  to  the  qualifications  of  a  juryman,  that  hii 
cstats  be  actually  rated,  or  put  into  the  list  State  v.  Doan,  2  Icoo^  451.  In  the 
same  state,  judgment  will  be  arrested,  where  it  is  discovered,  afler  verdict,  that 
one  of  the  jury  was  not  a  freeholder.  State  v.  Babcoek,  1  Conn,  401. 

In  New  York,  jurors  in  a  justice's  court  must  be  freeholders  of  the  town  where 
the  caose  is  to  be  tried.    Streeter  v.  Heareey,  11  Johns.  168. 

It  is  not  necessary  in  Soutli  Carolina,  that  a  juror  should  own  a  freehold ;  it  is 
saffieient  if  he  has  paid  a  tax,  the  preceding  year,  of  three  shillings.  Stale  v.  JMat- 
ssy,S  im,  8.  C.  379.  State  v.  WiUiame,  id.  381. 

Where  jurors  are  challenged  on  the  ground  that  they  are  not  freeholders,  the 
Ad  may  be  tried  by  the  examination  of  the  jurors  themselves  under  oath.  Ogden 
V.  Pmrk9, 16  Johns.  180. 

Aliens,  though  freeholders  and  inhabitants  of  the  town,  are  not  qualified  to  serve 
ss  jorors  in  suits  before  justices  of  the  peace,  as  they  are  not  good  and  lawful 
men  within  the  meaning  of  the  New  York  act  of  sessions  24*  c.  165,  «.  12.  Borst 
v.  Beecker^  6  Johno.  332. 

In  Fennsylvania,  alienage  b,  it  seems,  a  good  cause  of  challenge,  but  it  cannot 
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be  taken  advantage  of  after  verdict.  BMingtworth  t.  Duant,  4  D&U.  353.  Set 
Judwn  V.  Eslava,  Minor,  2. 

In  a  capital  case,  the  names  of  the  original  panel  shoald  be  pot  in  and  dnwn 
before  tliose  of  the  talesmen.  State  t.  Benlon,  2  Dev.  Sf  Bat.  196. 

In  organizing  a  jury  for  the  trial  of  a  prisoner,  the  jurors  of  the  first  and  second 
juries  are  to  be  called  in  succession,  beginning  with  tlie  foreman;  it  is  not  ontii 
both  the  regular  juries  are  exhausted,  that  the  sapernameraries  in  the  panel 
annexed  to  the  venire  are  to  be  drawn.  State  ▼.  Sims,  2  Batlcy,  39.  State  T. 
Crank,  id,  66. 

In  drawing  a  jury  under  the  statute  (1  R.  Zi.  331,  #.  20,)  if  a  jory  does  not 
appear  when  drawn  and  his  name  called,  he  may  be  refused  a  place  in  the  box, 
though  before  a  ftill  jury  is  drawn,  he  appears  and  answers.  People  t.  Venmlyoii, 
7  Cow.  369. 

If  the  jury  are  not  drawn  by  the  sheriff  and  connty  commissioners,  so  that  the 
prisoners  can  be  tried  at  the  first  court,  they  will  be  entitled  to  a  discharge  nnlea 
tried  at  the  next  session.  Com.  ▼.  Prophet,  1  Browne,  135. 

Where  A.  was  chosen  a  juror  and  his  name  put  into  the  box  and  drawn  from 
it,  but  by  mistake  of  the  sheriff,  B.  wfts  summoned,  and  the  mistake  being  dis- 
covered, B.  was  dismissed,  and  A.  summoned;  it  was  held  that  A.  was  a  compe- 
tent iuror.  Colt  V  Eves,  12  Conn.  243. 

Where  a  city  charter  required  that  a  certain  number  of  iurors  should  be  eboeen 
on  the  first  Monday  of  July  and  they  were  not  chosen  until  the  8th  of  Aogust,  it 
was  held  that  this  provision  was  directory,  and  that  a  jury,  empannelled  fi^om  the 
jurors  so  chosen,  was  a  legal  jury.  Id.  See  Cole  v.  Perry,  6  Cow,  584. 

If  a  juror  be  struck  from  the  list  by  the  defendant,  and  then  sworn  with  the 
knowledge  of  the  defendant,  the  court  will  not  award  a  new  triaL  Jordan  i.Utrt- 
dith,  1  Binn.  27. 

Objections  to  an  officer  returning  a  jury  should  be  taken  before  the  trial  com- 
mences, and  cannot  be  taken  advantage  of  in  arrest  of  judgmenL  Samuelt  r. 
State,  3  Miea.  68. 

After  a  pica  of  the  general  issue,  no  objection  reaching  the  i>fittre  faeiat  can 
be  made,  and  therefore  the  want  of  one  is  not  error.  iSltolc  v.  Williami,  3 
Stew.  454. 

.  After  verdict,  in  criminal  cases,  it  is  presumable  that  the  names  of  the  jonn 
specified  in  the  venire  faciae  have  been  drawn  according  to  law,  particularly  when 
the  writ  expresses  that  they  were  **  good  and  lawful  jurors  duly  appointed  u  the 
statute  requires."  Id. 

Where  the  venire  was  directed  to  any  one  of  the  coroners,  &.c.  withoat  sDy  lof* 
gestion  that  the  sheriff  was  exceptionable,  it  was  held  a  fiital  defect,  and  not  cored 
by  verdict.  Hugg  v.  Kille,  2  Halet.  435. 

Where  a  sheriff  or  other  officer,  is  authorized  to  select  and  sumnuio  a  joryi  be 
cannot,  after  summoning  a  person  to  serve  as  a  juror,  discharge  him  from  itteiio> 
ance,  and  summon  another  in  his  stead ;  after  the  juror  is  summoned,  the  eoort 
only  can  discharge  him.  Brooklyn  v.  Patehen,  8  Wend. 47 ;  1  Browne^  121 ;  BeffUt 
V.  iicEowen,  2  Penning.  643. 

A  venire  faciae  directed  to  a  sheriff  in  Tennessee,  to  summon  a  jury,  retorntble 
to  a  circuit  court,  is  not  void  because  it  issued  without  the  seal  of  the  eoort  Bte- 
nett  V.  Tennessee,  Mart.  ^  Yarg.  133;  see  Johneon  v.  Cole,  I  Penit.  266;  PtV* 
y.  McKay,  ^8  Johns.  212,  contra. 

Under  the  present  mode  of  drawing  and  summoning  juries  in  New  Tork«  do 
defects  or  irregularities  in  the  venire  will  affect  the  judgment  or  the  proceediog* 
at  the  trial.  Haight  v.  Holley,  3  Wend.  258. 

The  qualifications  of  jurors  required  by  statute  ought  to  be  stated  in  the  scstf^* 
Barton  v.  Murry,  1  Penn.  97;  se^  Sharps  v.  Hendrickson,  2  ii.  685;  Cw  t. 
Haines,  id.  687. 

If  the  jury  cannot  be  formed  from  the  original  panel,  nor  from  the  bystander^ 
the  court  may  award  a  venire  facias  commanding  the  sheriff  to  summon  a  specified 
number  to  attend  the  court  then  in  session  ;  and  upon  a  return  of  the  process  the 
prisoner  may  be  compelled  to  elect  a  jury,  saving  his  right  of  challenge.    SbcIi 
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procen  may  be  awarded  on  the  report  of  the  theriff  that  there  are  no  other  bj. 
Ktsdera,  nor  will  the  court  hear  proof  afterwards  that  there  were  other  qualified 
kyitanders  who  were  not  called.  Oibson  v.  Com.  2  Virg.  Cat.  111. 

A  court  of  specinl  ■eaeioni  have  authority  to  iasue  a  second  venire  for  a  jury  to 
ly  the  defendant,  if  the  first  jury  are  discharged  because  they  cannot  agree  on  a 
vrdict.  Vandewerktr  t.  PeopU^  5  Wend,  530. 

A  nenire  for  a  petit  jury  should  not  contain  a  panel  for  a  grand  jury  alsa  They 
re   distinct  bodies,  and  should  be  separately  summoned.    Fornthe  t.  <SEalf, 

Hmrm.  19. 

It  is  not  necessary  that  a  tenirefqciaB  should  issue  to  the  sheriflTto  summon  a 
iry  before  he  can  proceed  to  do  so,  nor  need  one  be  awarded  on  the  roll.  SamutU 
.  JUle,  3  M%9.  68. 

In  New  Jersey,  if  one  of  the  jurors*  names  is  omitted  in  the  copy  of  the  panel 
eliTered  to  the  prisoner,  the  juror  cannot  be  sworn.  State  v.  Poieell,  2  HaUt.2i4, 

If  a  juror  be  wrongly  named  in  the  panel,  he  cannot  be  sworn.  U,S,  v.  WiUon. 

BmUlS. 

Where  the  sheriff  annexes  the  panel  to  the  tenire,  and  not  to  the  di9tringa$^ 
be  latter  may  be  amended.  HiU  ?.  HiU,  Coxe,  361. 

Where  a  venire  facias  directed  to  the  constable  to  cause  a  juror  to  be  drawn, 
oi  more  than  twenty  nor  less  than  six  days  before  the  sitting  of  the  court,  and  he 
lade  return  that  the  juror  was  drawn  **as  above  directed,"  but  without  date,  the 
Btom  was  held  sufficient    Fellow's  case,  5  Oreenl,  333;  see  StaU  v.  WiUimms, 

An0.454. 

Where  the  constable  had  omitted  to  insert  the  name  of  the  juror  in  his  return, 
be  juror  was  put  upon  the  panel  on  his  making  oath  that  he  had  been  summoned. 
^mUrton'o  case,  6  Ma$»,  486.  So  where  it  did  not  appear,  by  the  constable's 
eCnra  on  the  venire,  at  what  time  he  summoned  the  jurors,  they  were  put  upon 
be  panel  upon  making  oath  that  they  had  received  due  notice.  Anon,  1  Pick.  196. 

Talesmen  may  be  drawn  in  criminal  as  well  as  civil  cases.  State  v.  WUliams, 
IJili^&C.381. 

In  Maryland  where  nine  jurors  are  sworn  in  a  criminal  case,  and  the  rest  of 
be  original  panel  is  exhausted  by  peremptory  challenges,  the  court  can  legally 
iward  an  order  for  the  summoning  of  only  three  talesmen,  and  where  eleven  are 
worn,  to  summon  only  one.  Burk  v.  State,  2  Har,  4r  J'  ^^6. 

If  there  be  a  total  default  of  jurors  on  the  return  of  the  ventrs,  a  new  one  must 
Bene;  bat  if  any  number,  however  small,  appear,  and  tliey  be  set  aside  on  chal. 
snge,  twelve  talesmen  may  be  sworn,  to  try  the  issue.  Fuller  v.  State,  1  Blackf.  63. 

Tbe  court  may  order  a  tales  though  the  jury  is  special,  and  summoned  from  a 
MMte  eoanty.  Lee  v.  Evaul,  Caxe,  233 ;  Atlee  v.  Shaw,  4  Yeates,  236. 

It  is  irregular  for  talesmen  to  serve  in  any  cause  as  jurors  except  that  for  which 
bejr  were  specially  returned ;  but  if  the  objection  be  not  made  before  verdict,  it 
rill  furnish  no  ground  for  a  new  trial.  Howland  v.  Gifford,  1  Pick.  43,  r. 

In  Sooth  Carolina,  the  act  of  1769  designates  those  who  may  be  talesmen ;  and 
fat  the  time  a  tales  juror  is  drawn  and  presented  to  the  prisoner,  he  is  legally 
[Mlified,  he  is  enUtled  to  be  sworn.  State  v.  Willianu,  2  Hill,  S.  C.  381.  Where 
he  panel  of  the  venire  is  exhausted,  and  the  jury  not  formed,  talesmen  must  be 
Irawn;  each  one  as  he  is  drawn,  must  be  called  and  presented;  if  he  does  not 
ippear  when  called,  another  is  to  be  called  and  presented,  and  so  on  until  the  jury 
B  fUled.  It  is  too  late  to  make  any  objection  to  talesmen  after  they  are  sworn.  Id. 
rhe  eourt  has  no  authority  to  issue  a  venire  faciae  for  talesmen.  Jd, 

A  eireumstantibue  can  be  taken  fVom  those  only  who  are  actually  present  in 
mirt.  Simon  ▼.  Oratx,  2  Penn.  412;  see  generally,  1  Chit.  C,  L.  506;  3  Bum'e 
r.938. 
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CHAPTER  XXXV, 

CONCEBNINO   CHALLENGES,  AND   FIRST,  OF  PEREMPTORT    CHAL-' 

LENOES. 

Challenges  in  respect  of  the  parties  taking  them  are  of  two 
kinds.  1.  Challenges  by  the  prisoner.  2.  Challenges  by  the 
king. 

Challenges  by  the  prisoner  are  of  two  kinds.  1.  Without 
cause  shewn,  which  are  commonly  called  peremptory  chaU 
lenges.  2.  With  cause  shewn,  which  again  are  of  two  sorts* 
1.  Of  the  array.     2.  To  the  poll 

In  this  chapter  I  shall  consider  peremptory  challenges  what 
they  are,  and  what  is  to  be  done  upon  them. 

By  the  common  law,  if  a  man  were  outlawed  of  felony  or 
treason,  and  brought  a  writ  of  error  upon  the  outlawry,  and 
assigned  some  error  in  fact,  whereupon  issue  was  joined,  h^ 
should  not  challenge  peremptorily  or  without  cause.  Siamfl 
P.  C.  Lib.  II.  cap.  7.  fol.  158.  a. 

The  like  law  seems  to  be,  if  he  had  pleaded  any  foreign  plea* 
in  bar  or  in  abatement,  which  went  not  to  the  trial  of  th^ 
felony,  but  of  some  collateral  matter  only. 

But  if  a  man  be  indicted  or  appealed  of  treason  or  felony ^ 
and  plead  noi  guiliy,  or  plead  any  other  matter  of  fact  triable 
by  the  same  jury,  and  plead  over  to  the  felony,  because  hi^ 
life  is  now  at  stake  he  might  challenge  peremptorily  and  with. — 
out  cause  any  jurors  under  the  number  of  three  wholes 
I[  268  ]  juries,  namely  thirty-five  of  the  jurors  returned,  antf3 
they  are  to  be  withdrawn  out  of  the  pannel;  and  thL^ 
4vas  in  favorem  vitss^  Moore  12* 

And  if  twenty  men  were  indicted  for  the  same  offense,  tb  ^3 
by  one  indictment,  yet  every  prisoner  should  be  allowed  Ilmjs 
peremptory  challenge  of  thirty-five  persons.   9  E.  4.  27.  b. 

And  if  there  were  but  one  venire  fac^  awarded  to  tr^ 
them,  the  persons  challenged  by  any  one  should  be  witl^- 
drawn  against  them  all.  9  E.  4.  27.  Plow.  Com.  100.  Saif^^ 
bury^s  case. 

But  if  he  had  peremptorily  challenged  above  thirty-fiv« 
persons,  and  insisted  upon  it,  and  would  not  leave  his  chal- 
lenge,  then  in  case   of  an   indictment  of  high   treason,   i< 
amounted  to  nihil  diciij  and  judgment  of  death  should  ba 
given  against  him. 

But  in  case  of  petit  treason  or  felony  the  prisoner  was  an* 
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tiently  put  to  peine  fort  fy  dure,  as  declining  the  trial  by  law 
appointed,  the  consequence  whereof  was  only  the  forfeiture  of 
of  his  goods,  but  it  amounted  to  no  attainder,  and  consequently 
^0  escheat  of  his  lands;  vide  14  E,  4.  7.  a.  Plow.  Com.  262.  ft, 
and  thus  the  practice  was  until  the  beginning  of  H.  7.  vide 
17  Jisaiz.  6.  17  E.  3.  23.  a. 

fiut  afterwards  by  the  advice  of  all  the  judges  of  both 
'>6Dches  it  was  resolved,  that  the  party  so  peremptorily  chaU 
/enging  above  thirty-five  should  have  judgment  of  death,  and 
j^  amounted  to  an  attainder,  3  H.  7.12.  a.  Co,  P.  C.  227,  228, 
for  having  pleaded  to  the  felony,  and  put  himself  upon  the 
pountry  here  could  be  no  standing  mute,  and  therefore  the 
judges  resolved  on  this  course,  as  most  consonant  to  law,  to  be 
practised  in  all  circuits.     3  H.  7.  12.  a. 

But  for  all  this  the  better  opinion  of  latter  times,  as  well  as  of 
former  is,  that  the  judgment  in  case  of  such  a  peremptory  chal- 
lenge of  above  thirty-five  at  the  common  law  before  22  H.  8. 
Id  case  of  felony  was  not  an  attainder  but  only  penance  accord- 
ing to  the  resolution  of  the  judges  in  the  time  of  E.  4.  mentiond 
by  Husaey  3  H.  7.  12.  a.  Stamf.  P.  C.  Lib.  II.  cap.  61.  foL 
150.  b.  Stamf.prserogat.  46,  a.  Plow.  Com.  262.  b.  per  Weston. 

And  in  this  case  the  jury  it  seems  was  not  to  be 
sworn,  but  the  judgment  was  given  singly  upon  his  [  269  ] 
peremptory  challenge. 

And  yet,  if  a  prisoner  plead  not  guill  f/yand  put  himself  upou 
the  country,  and  the  prisoner  challenge  peremptorily  under 
three  juries,  viz.  thirty-five,  whereby  the  jury  remaitis,  and  a 
iales  is  granted,  and  the  jury  appears,  and  the  prisoner  then 
stands  mute,  yet  the  jury  shall  pass  upon  him  upon  his  plea  of 
noi  guilty y  which  ho  had  before  pleaded.   15  E.  4.  33.  b. 

But  by  the  statute  of  22  H.  8.  cap.  14.  it  is  enacted, «  That 
no  person  arraigned  for  petit  treason,  murder,  or  felony  be  ad- 
mitted to  any  peremptory  challenge  above  the  number  of 
twenty,  this  act  was  continued  until  32  H.  8.  cap.  3.  and  then 
made  perpetual." 

By  the  statute  of  33  H.  8.  cap.  23.  it  is  enacted, «  That  in 
cases  of  high  treason,  or  misprision  of  treason,  peremptory  chal- 
lenge shall  not  be  allowd." 

But  notwithstanding  these  statutes,  by  the  statute  of  1  4*  2  P. 
4*  Af.  cap.  10.  enacting,  <^  That  all  trials  for  any  treason  shall 
be  according  to  the  due  order  and  course  of  the  common  law," 
peremptory  challenge  of  thirty-five  or  under,  is,  at  this  day, 
allowable  in  cases  of  high  treason  and  petit  treason.  Co.  P.  C. 
227.  Stamf.  P.  C.  Lib.  3.  cap.  l.fol.  158.  a. 

And  consequently  all  the  consequences  thereof,  namely  the 
attainder  of  the  prisoner,  that  peremptorily  challengeth  above 
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thirty-five  in  an  indictment  of  high  treason  or  petit  treason, 

stand  as  at  common  law. 

But  as  to  all  murders  and  other  felonies  the  statute  of  22  Hi 
8.  cap.  14.  taking  away  the  peremptory  challenge  of  above 
twenty  stands  in  force.   Co,  P.  C.  227,  228. 

But  then  suppose  the  prisoner  in  case  of  felony  peremptorilr 
challenges  above  twenty,  what  shall  be  done?  shall  judgment 
of  death  be  given,  as  where  he  challenged  above  thirty-five  at 
common  law?  And  it  should  seem,  by  the  opinion  of  former 
times,  it  should. 

For  the  several  statutes,  that  oust  clergy  in  case  of 
[  270  ]  challenging  above  twenty,  import,  that  by  such  chal- 
lenge the  party  should  be  convict,  otherwise  clergy 
were  needless  to  be  ousted  upon  such  challenge,  as  25  H.  8. 
cap.  3.  vide  11  Co.  Sep.  Poulier^s  case  30  b.  4  ^  5  P.  ^  M^ 
cap.  4. 

But  yet,  if  he  challenge  above  twenty,  as  the  law  stands  at 
this  day,  he  shall  not  have  judgment  of  death,  but  only  his  chal- 
lenge shall  be  over-ruled,  and  the  jurors  sworn  for  two  reasons. 
1.  Because  the  statute  hath  made  no  provision  to  attaint  the 
felon,  if  he  challenge  above  the  number  of  twenty.  2.  Because 
the  words  of  the  statute  of  22  H.  8.  are,  That  he  be  not  admii- 
ted  to  challenge  above  the  number  of  twenty^  so  that,  if  be 
challenge  above  twenty  peremptorily,  his  challenge  shall  be 
only  disallowd.    Co.  P.  C.  cap.  102./?.  227,  228. 

If  ^.  be  indicted  and  plead  not  guilty ^  the  jury  appears,  he 
challenges  six  of  the  jury  for  cause,  and  the  causes  found  in- 
sufiicient,  and  the  six  are  sworn,  and  the  rest  of  the  jury  chal- 
lenged off,  whereby  the  inquest  remains /?ro  defect^  Juratorutni 
a  tales  granted  and  the  jury  appear,  the  prisoner  may  challenge 
peremptorily  any  of  the  six,  that  were  before  challenged  b} 
cause,  allowd,  and  sworn  32  H.  6.  26.  b.  14  H.  7.  19.  a.  for  i^ 
is  possible  a  new  cause  of  challenge  may  intervene  after  the 
former  swearing.  2  B.  3.  13.  a.  but  if  a  man  challenge  him  foi 
cause,  he  must  she  w  a  cause  happened  after  the  former  swearing* 

But  if  the  prisoner  upon  the  first  pannel  had  challenged  f<>^ 
instance  fifteen  peremptorily,  and  then  the  jury  remains  f^ 
default  of  jurors,  and  a  distringas  with  a  forty  tales  is  grante^t 
he  shall  challenge  peremptorily  no  more  than  will  fill  up  b^ 
number,  viz.  in  case  of  felony  at  this  day  five  more,  and  in  cs^ 
of  treason  or  petit  treason  twenty  more  to  make  up  his  full  nuH^ 
ber  of  twenty  peremptory  challenges  in  the  first  case,  and  thirty* 
five  in  the  last. 
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CHAPTER  XXXVI.  • 

RNINO   CHALLENGES   FOR   CAUSE,   IN    CASE    OF   INDICT- 
MENTS  FOR   TREASON   OR   FELONY. 

iNGEs  for  cause  upon  indictments  are  of  two  kinds, 
)r  the  king,  or  for  the  prisoner,  and  each  of  these  are 
ftwo  kinds,  either  to  the  array,  or  to  the  poll. 
Ling  may  challenge  the  array  on  the  poll.  4  H.  7.  3.  h. 
h  E.  1.  Ordinatio  de  inquisitionibus ^hwi  then  he  must 
use  of  challenge,  but  he  need  not  shew  the  cause  upon 
llenge  to  the  poll,  till  the  whole  pannel  be  perused. 
P.  C.  Lib.  III.  cap.  l.foL  162.  b. 
enges  by  the  prisoner  for  cause  shewn  are  of  two  kinds, 
her  to  the  array  or  to  the  poll,  but  it  is  no  principal  chal- 
ther  to  the  array  or  poll,  that  the  sheriff  or  juror  is  of  the 
ivery,  but  he  must  conclude  to  the  favour.  3  H.  6.  Chal-- 
1. 

alien  be  indicted  or  appealed  of  felony,  tho  the  indict- 
iight  to  be  by  a  grand  inquest  of  English^  yet  by  the 
)f  28  E.  3.  cap.  13.  the  trial  shall  be  per  medieiatem 
viz.  half  the  jury  to  be  of  aliens,  except  in  case  of  felo- 
^yptians,  within  the  statute  oi  \  fy  2  P.  fy  M.  cap.  4. 
this  statute  extends  to  felonies,  as  well  made  after  the 
of  28  E.  3.  as  before,  for  the  statute  is  general  all  man- 
nquests. 

this  statute  extended  to  trial  of  aliens  indicted  of  treason 
d  so  the  law  stood  till  \  fy  2  P.  fy  M.  cap.  10.  which  re- 
he  common-law  trial  in  treason,  and  consequently  ousted 
iM  linguae.   1  Mar.  Dy.  145.  a.   Shirlcy^s  case.   Cg.  P. 

r. 

ion  an  indictment  of  felony  against  an  alien  he 
oi  gtdltyy  and  a  common  jury  be  returned,  if  [[272] 
not  surmise  his  being  an  alien  before  any  of  the 
orn,  he  hath  lost  that  advantage,  Dy.  304.  a.  but  if  he 
,  that  he  is  an  alien,  he  may  challenge  the  array  for  that 
nd  thereupon  a  new  preceptor  venire  facias  shall  issue, 
Birard  be  made  of  a  jury  de  medietate  linguae.  21  H.  1. 
ut  it  is  more  proper  for  him  to  surmise  it  upon  his  plea 
f  and  thereupon  to  pray  it. 

ms,  that  upon  indictments  of  treason  or  felonies,  the  pri- 
leading  not  guilty  there  ought  at  common  law  to  be  four 
lers  returned:  vide  Sat.  33  H.  8.  cap.  23.  that  ousted 
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challenge  for  shire  or  hundred  in  cases  of  treason,  but  that  sta- 
tute as  to  treason  was  altered  by  1  4'  2  P.  4'  -^«  cap  10. 

But  the  statute  of  35  H.  8.  cap.  6.  requiring  six  bundreders, 
and  that  of  27  Eiiz.  cap.  6.  requiring  only  two  bundreders  in 
personal  actions  extend  not  to  trials  upon  indictments  of  treason 
or  felony. 

Yet  I  never  knew  any  challenge  for  default  of  bundreders 
upon  a  trial  of  an  indictment  for  felony  or  treason. 

Challenges  to  the  poll  for  cause  are  many,  as  in  other  cases, 
which  I  shall  not  mention  at  large,  because  they  are  all  gathered 
up  by  my  lord  Coke  super  Lit.  §  234.  but  shall  only  mention 
such,  as  more  specially  belong  to  capital  causes. 

By  the  statute  of  33  H.  8.  cap.  12.  for  treason  or  felony  com- 
mitted in  the  king's  house  and  tried  before  the  lord  steward  all 
challenge  except  for  malice  is  taken  away.  By  the  statute  of 
25  E.  3.  cap.  3.  it  is  enacted, "  That  no  indicter  be  put  in  in- 
quest against  the  party  indicted,  if  he  be  challenged  for  that 
cause.*' 

By  the  statute  of  2  H.  5.  cap.  3.  no  man  is  to  be  admitted  in 
any  inquest  upon  the  trial  of  the  death  of  a  man,(a)  unless  he 

(a)  That  is  to  say  in  capital  caases :  This  statute  was  iotrodoctiTe  of  a  new  law 
onlj  with  respect  to  the  quantum  of  the  freehold,  for  by  the  eommoH  low  it  was 
requisite  that  a  juror  should  be  a  freeholder,  so  that,  the  this  statute  be  repeald 
by  the  general  words  of  i  ^  2  P.  ^  M.  cap.  1 0.  as  to  treason,  yet  some  freehold 
was  still  necessary,  and  so  it  was  allowd  in  Fitxharri$'$  case  by  PemberUm,  C  J. 
See  Stat.  TV.  Vol.  III.  p.  263.  notwithstanding  it  was  ruled  otherwise  in  the  case 
of  lord  Riusel  by  the  same  judge,  iSitat.  TV.  Vol.  III.  p.  634.  and  in  the  case  of 
Col.  Sydney.  Ibid.  p.  736.  which  last  resolutions  were  declared  to  bo  illegal  by 
several  acU  of  parliament.  See  1  IF.  4-  JIT.  Set$.  2.  cap.  2.  7  W.  3.  cap.  3.  See 
also  Sir  John  Hau)le»*9  remarks  on  those  trials.  .SlUit.  TV.  VoL  IV.  f.  169.  Sc 
p.  189.  By  4  4*  5  VF.  4*  M.  cap.  24.  continued  by  10  iinii.  cap.  14.  Sf  9  Geo.  1 
cap.  8.  'tis  not  sufficient,  that  a  juror  be  a  freeholder,  but  he  roust  abo  have  within 
the  same  county  freehold  or  copyhold  lands  to  the  clear  yearly  ?alQe  of  ten  pounds, 
and  tho  thi|  statute  seems  principally  to  regard  counties  at  large,  yet  it  hath  been 
allowd  to  extend  to  trials  in  London  for  high  treason.  FraneiaU  caae.  Stat,  TV. 
Vol.  VI.  p.  58.  and  Layer*9  case,  Slat.  TV.  Vol  VI.  p.  245.  See  the  flatates  of 
3  Geo.  2.  cap.  25.  A*  4  Geo.  2.  cap.  7.  made  perpetual  by  6  Geo.  cap.  37.  whereby 
it  is  provided,  •*  That  all  leaseholders  upon  leases  for  the  term  of  500  years  or 
more,  or  for  99  years,  or  any  other  term  determinable  upon  one  or  more  UVes  of  an 
estate  in  possession  in  land  in  their  own  right  of  the  yearly  Talue  of  twenty 
pounds  or  upwards  over  and  above  the  reserved  rent  payable  thereout,  (or  in  the 
county  of  Middleeex  upon  any  leases,  where  the  improved  rents  or  Talue  amonnt 
to  fifty  pounds  or  upwards  per  manum  over  and  above  all  ground  rents  or  other 
reservations)  may  be  summoned  or  impannelled  to  serve  on  juries  in  like  manner 
as  freeholders,  ^c.  And  that  the  sheriffs  of  London  shall  not  impannel  or  return 
any  person  to  try  any  issue  in  the  King^9J)ench^  Common  PUaa^  and  Exektfiur, 
or  to  serve  on  any  jury  at  the  sessions  of  oyer  and  terminer^  ^aol-delivery*  or  ses- 
sions of  the  peace,  but  such  who  shall  be  an  householder  withm  the  said  city,  uid 
have  real  or  persona!  estate  to  the  value  of  one  hundred  pounds,  and  that  no  person 
shall  be  impannelled  or  returned  to  serve  on  any  jury  for  the  trial  of  any  capital 
offense,  who  shall  not  be  qualified  to  serve  as  a  juror  in  civil  causes;  and  the  same 
matter  and  cause  alleged  by  way  of  challenge  and  so  found  shall  be  admitted  u 
a  principal  challenge,  and  the  person  so  challenged  may  ba  examined  oa  oath  u 
to  the  truth  of  the  said  matter.*' 
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have  lands  or  tenements  of  the  vahie  of  40s.  per  ann.  above  all 
charges,  if  he  be  challenged  :  And  by  the  construction  of  this 
statute,  1.  It  must  be  land  of  that  value  in  the  same  county.  9  H. 
7.  1.  b.  Again  2.  He  must  not  only  be  seised  thereof  at  the 
time  of  the  pannel  made,  but  also  at  the  time  that  he  comes  to 
be  sworn,  otherwise  he  may  be  challenged.    12  //.  7.  4.  a. 

And  altho  the  statute  of  27  Eliz.  cap.  6.  hath  raised  it  to  4/. 
per  annum^  yet  that  extends  only  to  issues  joined  in  the  king's 
bench,  common  pleas,  exchequer,  and  justices  of  assise,  so  that 
it  reacheth  not  to  trials  of  felons  before  justices  of  gaol-delivery, 
on/er  and  terminer^  or  of  the  peace,  but  these  trials  stand  sis 
they  did  by  the  statute  of  2  H.  5.  as  to  the  value  of  jurors,  vide 
Stat.  33  H.  8.  cap.  23. 

But  yet  by  some  subsequent  statutes  the  value  of  jurors 
freehold  in  cases  of  trial  of  felony  is  changed. 

By  the  statute  of  8  H.  6.  cap.  ultimo  upon  a  trial 
per  medietatem  linguse  aliens  need  not  have  40*.  per  [  274  3 
ann.  so  defectus  annui  censHs  is  no  challenge  as  to  the 
aliens,  but  still  it  remains  a  good  challenge  as  to  the  other  half 
of  the  jury,  that  are  denizens.  Stamf.  P.  C.fol.  160.  b. 

By  the  statute  of  23  H.  8.  cap.  13.  upon  trials  of  felony  or 
murder  in  cities  or  boroughs  a  citizen  or  burgher  worth  40/. 
personal  estate  may  pass,  tho  he  have  no  freehold,  but  knights 
or  esquires  living  there  are  not  within  this  provision. 

The  statute  of  33  H.  6.  cap.  2.  concerning  indictments  of  per- 
sons living  in  Lancashire  refers  not  to  trials. 

By  the  statute  of  11  H.  6.  cap.  1.  a  challenge  is  allowd  of 
any  person  living  in  the  stews  of  Southwark^iho  he  be  of  suflS- 
cient  freehold. 

When  a  prisoner  challengeth  for  cause  he  ought  to  shew  his 
cause  presently(A)  because  it  is  the  king's  suit,  1  H.  5.  10.  A.  38 
•Sssiz.  22. (c)  but  some  books  are,  that  he  shall  not  shew  cause 
till  the  pannel  be  perused  6  R.  2  Challenge  105.  but  he  must 
shew  all  his  causes  together  per  24  Eliz.  C.  B.  Bracket^s  case. 

If  in  a  trial  upon  an  indictment  of  felony  eleven  be  sworn, 
and  the  twelfth  challenged,  whereby  the  inquest  remains  for 
default  of  jurors,  and  a  distringas  with  a  tales  issue,  and  the 
jurors  appear,  ruled  1.  The  king  shall  not  challenge  any  of  the 
eleven  sworn,  unless  it  be  for  a  cause  happened  since  their 
swearing;  if  it  happen  before,  tho  not  known  till  after,  it  shall 
not  be  allowd.  2.  That  the  eleven,  that  were  last  sworn,  shall 
not  be  now  first  sworn,  but  they  shall  be  called,  as  they  happen 
in  the  pannel.  M.  43  4-  44  Eliz.  B.  R.  Wharton^s  case, 
Yeh.  23. 

(6)  M9.  846.    Luke  and  CUrk,  {c)  See  ChalUngt  128 
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And  the  same  \a,w  is  for  the  challenge  of  the  prisoner  for 
cause,  but  he  may  challenge  them  peremptorily  notwithstand- 
ing they  were  formerly  sworn,  as  before  is  shewn, /?.  270. 

Touching  the  trial  of  a  challenge  for  cause  made  to  the  poll, 
vide  Co.  Lit,  p.  1 58.  a.  If  a  juror  be  challenged  before 
[275]  any  jury  sworn,  two  triers  shall  be  appointed  by  the 
court,  and  if  he  be  found  indifferent  and  sworn,  be  and 
the  two  triers  shall  try  the  next  challenge,  and  if  he  be  tried 
indifferent,  then  the  two  first  triers  shall  be  discharged,  and  the 
two  jurors  tried  indifferent  shall  try  the  rest. 

If  the  plaintiff  challenge  ten  and  the  prisoner  one,  then  be 
that  remains  shall  have  added  to  him  one  chosen  by  the  plain- 
tiff, and  another  by  the  prisoner,  and  they  three  shall  try  the 
challenge.  If  six  be  sworn,  and  the  rest  challenged  the  court 
may  assign  any  two  of  the  six  sworn  to  try  the  challenges. 

If  the  array  be  challenged,  it  lies  in  the  discretion  of  the  court 
how  it  shall  be  tried,  sometimes  it  is  done  by  two  attoroies, 
sometimes  by  the  two  coroners,  and  sometimes  by  two  of  the 
jury  with  this  difference,  that  if  the  challenge  be  for  kindred  ia 
the  sheriff,  it  is  most  fit  to  be  tried  by  two  of  the  jurors  re- 
turned ;  if  the  challenge  found  in  favour  of  partiality,  then  by 
any  other  two  assigned  thereunto  by  the  court.  59  Eliz,  C.  B. 
Lester^ s  case,  Trin,  21  Jac.  B,  B,  Loydaxid  JVilliams.{e) 

But  all  this  learning  touching  challenges  to  the  poll,  whether 
peremptory  or  for  cause,  is  intended  of  trials  by  ordinary  juries, 
not  of  trial  by  peers,  for  there  no  challenges  is  allowable,  for 
they  are  not  only  triers  of  the  fact  but  in  some  respects  judges. 
JP.  7  Car.  1.  Casus  comiiis  Castle-haven,(/)  but  of  this  more 
hereafler.[l] 

(e)  2  Rol.  Rep.  363.  (/)  SUtU  TV.  Fo2.  L  jk  366. 


[1]  There  are  two  kinds  of  challen^;  either  to  the  amry,  or  to  the  poUt.  Oni- 
lenge  to  the  array  is  in  respect  to  the  partiality  or  default  of  the  sheriff,  or  other 
officer  who  made  the  return;  and  this  is  two-fold.    1.  Principal  ehaUtfUgtltf^ 
array,  which  if  it  be  made  good  is  a  sufficient  cause  of  exemption,  without  kaTiDf 
any  thing  to  the  judgment  of  the  triers.    Some  of  the  causes  of  chaUenge  of  liu* 
■ort,  are  as  follows;  if  the  sheriff  be  the  actual  prosecutor  of  the  party  aggricte^i 
the  array  may  be  challenged,  though  no  objection  can  be  taken  in  arrest  of  jt^* 
roent  1  Leach,  101;  A  B.  ^  A.  471.    And  if  the  sheriff  be  of  actual  afl^trto 
either  party,  and  the  relationship  be  existing  at  the  time  of  the  return.  Co.  iM' 
156,  a.   See  Vanauker  v.  Beemer,  1  South.  364;  MutiMh&wer  v.  Potion^  10  8.  ^& 
334 ;  if  he  return  any  person  at  the  request  of  the  prosecutor  or  the  defenoBtt 
Bae,  Abr,  Juries,  E.  1;  or  any  person  whom  he  belieyes  to  be  more  &Torabi0U> 
one  side  than  the  other;  id,  if  an  action  of  battery  be  depending  between  the 
sheriff  and  the  defendant,  or  if  the  latter  have  an  action  of  debt  against  Un 
former,  id.    So  if  the  sheriff,  or  his  bailiff,  who  makes  the  return,  is  under  the  dii> 
tress  of  the  party  indicting  or  indicted,  or  has  any  pecuniary  interest  in  the  event, 
or  is  counsel,  attorney,  or  servant,  or  arbitrator  in  the  same  cause,  id.    And  aotiM 
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default  of  the  sheriiF  \»  sometimef  a  ground  for  this  tort  of  challenge.  Co.  LUU 
166,  a.  See  Gardiner  ▼.  Turner,  9  John$,  261;  Pringle  v.  Huse,  1  Cow.  435; 
B,  V.  O'ConnM,  11  Cl.  if  Finn.  15;  9  Jurut  30.  And  in  all  cases  where  there 
is  a  manifest  partiality  it  will  be  sufficient  to  quash  the  array.  In  Pennsylvania 
it  is  no  cause  of  challenge  to  the  array  that  the  sheriff  was  not  present  the  whole 
time,  during  which  the  selection  of  jurors  was  made.  Com.  y.  Lippard,  ^  &  if 
tL  395.  See  Crane  ▼.  Dygtrt,  4  Wend.  675;  Peoj^e  ▼.  Jewett,  3  id.  314.  The 
person  challenging  the  array  must  be  prepared  to  prove  the  cause,  and  if  he  omit 
to  ehallenge,  be  cannot  take  advantage  of  the  alleged  defect  afterwards.  R.  v« 
9tmmgt,  R.  if  ML  C.  C.  51;  R.  y.  SutUm,  Q  B.  if  C.  417,  H  M.  if  R.  406.  The 
pfose<mtor  has  a  rirht  to  this  challenge  as  well  as  the  defendant. 

2.  CkmUenge  to  the  array  for  fawn.  This  being  no  principal  challenge,  must 
be  left  to  the  discretion  and  conscience  of  the  triers.  3  Bitm,  963.  Km  if  the 
pliiiitiff  or  defendant  be  tenant  to  the  sheriff,  this  is  no  principal  challenge,  but 
be  may  challenge  for  favor,  and  leave  it  to  trial.  So  affinity  between  the  son  of 
the  sheriff  and  the  daughter  of  the  party,  and  the  like,  is  a  challenge  to  the  favor; 
bat  if  the  sheriff  marry  the  daughter  of  either  party,  or  the  like,  this  is  a  principal 
challenge.     I  HmU  156. 

CkmUenge  to  the  poUe,  which  is  threefold.  1,  Peremptory. — This  is  so  called, 
because  a  person  may  challenge  peremptorily,  upon  his  own  dislike,  without 
■bowing  any  cause,  3  Bum,  964.  The  king  shall  not  in  any  case  have  this  per- 
emptory challenge.  R.  v.  Froet,  9  C.  if  P.  136.  But  the  crown  is  not  compelled 
Id  show  its  cause  of  challenge  until  the  panel  is  gone  through,  so  that  it  may 
appear  that  there  will  not  be  sufficient  to  try  the  prisoner,  if  the  peremptory  objec* 
lion  is  permitted  to  prevail.  1  Ventr.  509;  iSiir  Thomae  Raym.  473;  Skin.  82; 
9  A.  TV.  744;  3  id.  52.  869;  2  Hawk.  e.  43.  «.  3;  /2.  v.  Parry,  1  C.  if  P.  836. 
The  same  practice  prevails  in  the  federal  and  some  of  the  state  courts.  U.  S.  v. 
WiUan,  1  Baldwin,  S\;  Stale  v.  Arthur,  2  Dev.  217;  State  v.  Sttdmaker  2  Brev.  1; 
Cam.  v.  Jolife,  7  Watte,  585;  Roberie'  Dig.  328.  See  State  v.  Benton,  2  Dev.  if 
BmL  196.  In  treason,  the  prisoner  may  challenge  thirty.five  jurors  at  common 
lew;  by  the  6  Geo.  IV.  c.  50.  s.  29,  no  person  arraigned  for  murder  or  felony  shall 
be  admitted  to  any  peremptory  challenge  above  the  number  of  twenty.  By  the 
Act  of  Congress  of  30  April  1790,  e.  9.s.  30,  if  any  person  or  persons  be  indicted 
ef  treason  against  the  United  States  and  shall  stand  mute,  &.c.  or  shall  challenge 
peremptorily  above  the  number  of  thirty- five  of  the  jury;  or  if  any  person  or  per* 
eons  bo  indicted  of  any  other  offence,  for  which  tlie  punishment  is  declared  to  be 
death,  if  he  or  they  shall  also  stand  mute,  &.c.or  challenge  peremptorily  above  the 
somber  of  twenty  persons  of  the  jury,  the  court,  in  any  of  the  cases  aforesaid,  shall 
notwithstanding  proceed  to  the  trial  of  the  person  or  persons  so  standing  mute  or 
challenging,  as  if  he  ortliey  had  pleaded  not  guilty,  and  render  judgment  accord- 
ingly tliereon.  Peremptory  challenge  is  not  allowed  in  the  trial  of  collateral 
tisaes,  Fost.  42;  nor  in  a  trial  for  a  misdemeanor,  Reading* e  case,  7  How.  St. 
fV.266;  TUue  Oatee*  case,  10  id,  1079.  If  several  prisoners  are  jointly  indicted, 
and  join  in  their  challenges,  they  can  only  challenge  the  limited  number  of  the 
whole;  hot  if  thev  are  tried  separately,  then  each  of  them  may  challenge  the  whole 
IMimber.  R.  v.  Charwiek,  Salk.  81.  A  prisoner,  in  a  case  of  felony,  having  chal- 
Jenged  twenty  jurors  peremptorily,  cannot  withdraw  one  of  those  challenges  to 
duulenge  another  jufor,  instead  of  the  one  that  he  had  previously  challenged.  R, 
T.  Parry,  1  C.  if  P.  836.  In  case  of  felony,  after  twenty  peremptory  challenges, 
the  prisoner  may  still  examine  any  other  of  the  jurors  who  are  subsequently  called 
u  to  the  qualification.  R.  v.  Leach,  9  id.  499.  The  right  of  peremptory  challenge 
ie  a  right  not  to  select,  but  to  reject.  U.  S.  v.  Mar  chant,  4  Maeon  160;  12  Wheat, 
480;  State  v.  SmUh,  2  Iredell,  402;  but  see  People  v.  Bodine,  1  Denio,  281. 

S.  Principal  challenge  to  the  polle,  is  where  cause  is  shown,  but  which  if  found 
tnie«  stands  sufficient  of  itself,  without  leaving  any  thing  to  the  triers.  It  has 
been  allowed  a  good  cause  of  challenge  on  the  part  of  the  prisoner,  that  the  juror 
has  declared  his  opinion  beforehand,  that  the  party  is  guilty,  or  will  be  hanged,  or 
the  lilie.  2  Hawk.  c.  43.  «.  28.  But  expressions  used  by  a  juryman  previous  to 
the  trial  are  not  •  cauq^  of  challenge,  unless  they  can  be  referred  to  something  of 
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pervooa]  ilLwill  towards  the  party  chalkDffiiiir*  ^  ▼•  Edm»md9^  A  B»  Sf  Al 
lo  Burr*8  trial,  on  t^ie  question  of  what  uiodd  be  coosidered  such  a  pre-j 
of  the  cause  as  to  disqualify  a  juror  from  sitting,  C.  J.  Marshall  says.  ^  The 
of  it  is,  that  the  jury  should  be  perfectly  impartial  Now  can  it  be  sale 
impartial  whilst  the  juror  has  declared  his  opinion  that  the  prisoner  is  gt 
innocent,  that  he  ought  to  be  punished  or  that  he  ought  not?  If  a  juror  hai 
bis  declaration  upon  part  of  the  testimony  it  is  so  much  the  worse,  bees 
must  be  supposed  to  ha?e  declared  upon  it  without  the  facts,  he  haying  t 
without  his  legal  knowledge  of  the  testimony.  He  is  therefore  pecoliari 
for  a  juror.  The  question  to  suit  such  a  case  would  be  *  have  you  filmed 
livered  an  opinion  on  the  case?*  Every  man  has  received  impreasious,  bm 
impressions  if  they  are  not  strong  might  not  disqualify  him.  A  man  for  ii 
might  think  that  he  u  actionable,  might  think  that  he  is  wrong  or  that  be 
It  might  not  extend  to  the  merits  and  full  nature  of  the  case  for  which  1 
■oner  stands  indicted,  if  it  does  not  the  person  might  be  said  to  be  &ir,  I 
bis  mind  u  free  to  receive  further  impressions.  The  question  ahoold  th 
ascertain,  whether  he  has  any  opinion  formed  or  not  on  the  case  aa  it  ia. 
man  may  have  formed  an  opinion  as  to  the  treasonable  nature  of  certaii 
but  it  is  the  application  of  that  treason  to  the  individual  that  makes  thu 
ions  of  the  juror  objectionable.*'  Again,  "the  general  principle  of  law  is, 
juror  whose  miud  is  prepared  to  go  upon  the  case  to  receive  his  ccmTiel 
the  guilt  or  innocence  of  the  accused  from  the  testimony,  and  that  only, 
only  proper  person  to  be  called  an  impartial  juror.  This  is  the  general  view 
courts  have  had  with  respect  to  qualifications,  that  where  a  man  has  form 
expressed  an  opinion  upon  the  case  itself,  upon  a  view  of  the  whole  case,  be 
esteemed  an  impartial  juror.  But  when  a  man  has  formed  an  opinion  ape 
part  of  a  case,  from  testimony  such  as  he  has  seen  or  heard,  or  when  the  impi 
made  is  extremely  li^ht,  it  merits  a  different  treatment**  Where  there  wer 
rate  trials  on  a  joint  mdictment  it  was  held  good  cause  of  challenge  on  the 
trial,  that  a  juror  said  that  if  the  same  evidence  was  to  be  adduced  aa  on  the 
trial,  the  prisoner  is  guilty.  U,  S,  v.  WiUon,  1  Bald,  78.  A  juror  having  mi 
the  voir  dire,  that  he  had  formed  an  opinion  from  what  he  had  heard,  but  that 
not  know  how  much  he  might  be  influenced  by  it,  was  allowed  to  be  challenj 
cause.  Com,  v.  Knapp,  9  Pick.  496.  A  juror,  however,  cannot  be  asked  w 
be  considers  the  facts  set  forth  in  the  indictment  to  constitute  a  proper  sabj 
pnnisliment  Com,  v.  Burrell,  16  id,  153;  see  HeopU  v.  Marvin^  4  Whm 
FeopU  V.  Bodine,  1  Denio,  281 ;  Blake  v.  MilUpaugh,  1  Jokna.  316;  Prl 
Huse,  1  Cow.  432;  People  v.  Mather,  4  Wend.  22;  ex  paHe  Vermilyoti^  { 
653;  People  v.  RiUhbun,  21  Wend.  509;  Armetead  v.  Com.  11  Leigk^  657; 
V.  Com,  1  Robin.  735;  Irvine  v.  Kean,  14  S.  Sf  R,  292;  State  v.  AmawO,! 
rtn^.  529 ;  Broum  v.  Com,  11  Leigh,  769;  Oeander  v.  Com.  3  id.  780;  iS)wi 
Com,  2  Virg,  Ca,  375;  PoUard  v.  Com.  5  Rand.  659;  Hendnck  v.  Com.  5 
708;  LUhgow  v.  Com.  2  Virg,  Ca,  297;  State  v.  Williame,  3  Stew.  454;  4] 
berry  v.  State,  3  Stew.  Sf  Port.  308;  State  v.  Johneon,  1  Walk.  392;  StmU  \ 
ver,  id.  318;  Ring  v.  State,  5  How.  Miss,  R,  730;  Howerton  v.  State^  Meigt 
McGregg  V.  State,  4  Blaekf,  106;  Smith  v.  Eames,  3  Scam.  78 ;  Gurdintr  i 
pU,  id,  88;  SeUere  v.  PeopU,  id,  414. 

A  juror  is  bound  to  answer  under  oath,  any  questions  asked  him  with  i 
to  his  competency  as  a  juror,  providing  such  questions  do  not  tend  to  df 
him  or  make  him  infamous.  Edward's  Juryman*$  Guide,  85.  A  chaUeng 
juror  because  of  his  having  formed  and  expressed  an  opinion  on  the  queit 
be  tried,  can  be  made  only  by  the  party  against  whom  it  was  so  fixroM 
expressed.  State  v.  Benton,  2  Dev,  Sf  Bat.  196.  For  other  instanoea  of  pri 
challen|;e  to  the  polls,  sec  3  Bum,  965. 

3.  Challenge  to  the  polle  for  favor,  takes  place  when  either  party  canac 
any  principal  challenge,  but  shows  cause  of  favour,  which  must  be  left  to  tk 
science  and  discretion  of  the  triers,  upon  hearing  their  evidence,  to  find  him 
able  or  not  favorable.  And  the  causes  of  favor  are  infinite.  The  rule  of ! 
that  he  must  stand  indifferent,  as  he  stands  unsworn.  1  IneU  157.  Sm 
rally,  2  Hawk.  c.  43;  Bae.  Ahr.  Juries,  E.;  Com.  Dig.XhmOtnge ;  4  Bl 
352;  1  Chit.  C.  L.  533;  WharL  C.  L.  600;  3  Biirji*f  / 962. 
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CHAPTER  XXXVII. 

CONCERNING   EVIDENCE    AND   WITNESSES. 

Having  gone  through  those  things,  that  are  previous  and  pre- 
paratory to  the  trial,  I  come  now  to  consider  the  trial  itself  by 
jury,  and  the  things  concomitant  with  it,  and  first  concerning 
the  evidence  to  be  given  to  prove  the  prisoner  guilty. 

To  give  a  full  account  of  evidence  of  this  kind  there  will  be 
these  things  examinable.  1.  The  quality  and  qualifications  of 
witnesses.  2.  The  manner  of  their  testimony,  what  upon  oath, 
and  what  without  oath.  3.  Those  evidences  and  examinations, 
that  are  in  writing,  what,  and  when  allowable,  and  what  not. 
4.  The  things  testified,  and  therein  of  presumptions  and  pre- 
sumptive evidences  by  the  common  law,  and  by  acts  of  parlia- 
^nt.  5.  What  variance  between  the  evidence  and  indictment 
luaiotains  the  indictment. 

I.  Concerning  the  quality  and  competency  of  witnesses  to 
be  produced. 

It  is  to  be  observed,  that  there  be  many  circumstances  that 
disable  a  juror  or  are  sufficient  causes  of  exceptions  or  chal- 
ieoges  of  him,  that  are  not  allowable  exceptions  against  a 
Witness.    * 

The  exception  of  kindred  is  a  good  cause  of  challenge  against 
^juror^but  not  against  a  witness,  therefore  the  father  may  be 
^  competent  witness  for  or  against  his  son,  or  i  conversoy  the 
^naster  for  his  servant  or  I  converso.  These  and  the  like  excep- 
lions  may  be  to  the  credit  or  credibility  of  a  witness,  but  are 
^ot  exceptions  against  his  competency.[l] 

[1]  The  credibility  of  a  witness  is  compounded  of  his  knowledj^  of  the  facts  he 
testifier— his  disiDterestedness — his  integrity — his  veracity — and  his  being  bound 
to  speak  the  truth,  by  such  an  oath  as  he  deems  obligatory.  Proportioned  to 
tbesie,  is  the  degree  of  credit  his  testimony  deserves  from  the  court  and  jury. 

Fnm  their  Knowledge.] — Although  a  witness  be  perfectly  disinterested,  a1- 
thoogh  he  be  a  man  of  integrity  and  veracity,  and  have  a  just  sense  of  the 
merml  obligation  of  the  oath  he  has  taken,  still  the  degree  of  credit  to  be  given 
to  his  teetimooy  depends  upon  his  real  knowledge  of  the  facts  he  testifies.  A 
man  may  be  deceived  in  a  &ct,  from  deriving  his  knowledge  of  it  through  a 
fidse  medium;  from  his  attention  being  occupied  more  by  the  circumstances  ac- 
coiDpenyiDg  it  than  by  the  fact  itself,  at  the  time  of  its  occurrence;  or  from  a 
tboosaDd  other  circumstances,  which,  if  candidly  stated,  might  be  satisfactorily 
answered  and  accounted  for  by  the  other  party,  so  as  to  convince  the  witness 
himself  that  he  laboured  under  a  mistake.  Where  there  is  a  doubt,  therefore, 
whether  the  evidence  given  by  a  witness  be  not  founded  in  some  misconception^ 
it  b  the  duty  of  the  counsel  who  cross^xamines  him,  to  question  him  as  to  the 
of  his  koowledge;  his  reasons  for  believing  the  fact  to  be  as  ho  hae 
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For  that  I  may  observe  it  once  for  all,  the  exceptions  to  a 

wituess  are  of  two  kinds.    1.  Exceptions  to  the  credit  of  the 

witness^  which  do  not  at  all  disable  him  from  being 

[  277  ]  sworn,  but  yet  may  blemish  the  credibility  of  his  testi- 

•Utcd;  bU  reasons  for  recollecting  it;  the  circamatances  attending  its  occor- 
rence;  whether  it  was  light  or  dark,  and  whether  he  was  near  or  distant,  at  the 
time  it  occurred,  and  the  like;  so  that  the  jory  may  be  able  to  jiKlge  of  the 
degree  of  confidence  they  should  place  in  the  witness's  testimony.  If  a  witnesi 
refuse  to  answer  such  questions,  or  do  not  answer  them  saUsfactorily,  it  should 
have  the  effect  of  detracting  considerably  from  his  credit  in  the  estimation  of  the 
jury. 

From  their  Dinniere9tedne$$.] — A  witness,  to  be  perfectly  credible,  must  net 
be,  in  the  slightest  degree,  biaitsed  or  partial  to  one  party  or  the  other.  There- 
lore,  if  it  appear  that  the  witness  is  prejudiced  against  the  party  against  wboffl 
he  appears,  or  has  before  expressed  sentiments  indicatite  of  sucb  prejudiee,  or  if 
it  appear  that  a  prosecution  is  pending  against  him  for  the  same  or  a  sloilir 
offence,  and  he  come  to  disprove  some  of  the  facts  charged  in  the  indictment 
against  the  defendant — all  these  are  circumstances  which  detract  proportiooabhf 
from  his  credit  In  cases  where  the  defendant  is  not  obliged  to  appear  pa*- 
sonalljr  at  the  trial,  as  in  the  case  of  informations  and  of  indictments  in  tht 
Court  of  King's  Bench,  the  witness's  being  liable  as  one  of  the  defendant's  btil, 
not  merely  goes  to  bis  credit,  but  seems  to  be  an  objection  even  to  his  compe- 
tency ;  at  least  sucb  is  the  case  in  civil  actions.  Where  the  prosecutor  it  to 
derive  an  advantage  from  a  conviction  of  the  defendant,  this  is  no  obgectioB  t» 
his  competency;  it  goes  to  his  credit  merely.  A  father  is  a  competent  witoM 
for  his  son,  and  a  son  for  his  father;  but  the  interest  arising  from  the  relatioa* 
ship  detracts  proportionably  from  the  credit  of  the  witness.  See  6iib,E9» 
149, 155. 

The  defendant  may  be  cross-examined  as  to  his  being  interested  ;*8ee  i>fisM  v. 
Haighf  1  E$p.  409 ;  and  indeed,  it  may  be  doubted  whether  you  would  be  aOoved 
to  prove  his  interest  in  any  other  way,  until  you  had  first  cross  examined  Ua 
upon  the  subject.  If  he  acknowledged  that  he  was  once  interested,  be  will  bi 
allowed  afterwards  to  prove  that  his  interest  has  determined,  without  prodaeinf 
the  instrument  by  which  his  interest  was  so  determined.  Butekenl*  Co.  v.  .liiaci, 
1  E$p.  160 ;  Boiham  v.  SwingUr,  id,  164.  See  2  Stark.  N.  P.  433;  9  Camp,  li 
Jir.  Sf  AT.  321,  n.;  i  C.  Sf  P,  234;  U  Per  Sf  D.  538.  But  if  his  interest  htn 
been  proved  by  other  witnesses,  the  instrument  which  has  determined  it  moit  bi 
be  produced. 

From  their  Integrity,] — As  to  cross-examining  the  witness  himself  upon  th* 
subject  of  any  offence  imputed  to  him,  there  seems  to  be  a  differenee  of  opiaiflB 
among  the  judges  upon  the  point:  some  hold  that  yon  cannot  ask  a  <pieatioD<if 
a  witness,  the  answer  to  which  in  the  affirmative  would  subject  him  to  p«Biili> 
ment ;  others  that  you  may  ask  the  question,  but  that  the  witness  is  not  boas' 
to  answer  it ;  and  others,  include  in  the  rule,  not  only  questions,  the  answen 
to  which  might  subject  the  witness  to  punishment,  but  also  all  those  whtf* 
the  witness  by  his   answer,  might  be  obliged  to  allege  his  own  in&my  tf 
turpitude,  although  they  might  not  subject  him  to  any  punishment    See  th* 
cases  collected,  2  Ruse,  626  et  $eq.    In  R,  v.  Holding,  Old  Bailey,  June,  l^U 
Bayley,  Jn  beld  that  a  witness  may  be  asked  a  question,  the  answer  to  whidi 
may  subject  him  to  puninhment,  but  he  is  not  compellable  to  answer  it:  and  i> 
R,  V.  Slaney,  5  C.  ^  P,  213,  Lord  Tenterden  said,  that  a  witness  would  not  hi 
compellable  to  answer  a  question  which  would  tend  to  criminate  him.    All  other 
questions,  for  the  purpose  of  impeaching  a  witness's  character,  may  not  only  bi 
put,  but  must  be   answered.    See  Cundell  v.  Pratt,  1  Btoo.  if  M.  108.    And  i 
witness  cannot  refuse  to  produce  a  document  kept  by  him  under  the  authority  of 
an  act  of  Parliament,  on  the  ground  that  it  may  criminate  himself.    BndMhmm  f« 
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ny,  and  in  such  case  the  witness  is  to  be  allowd,  but  the 
iit  of  his  testimony  is  left  to  the  jury,  who  are  judges  of 
fact,  and  Ukewise  of  the  probability  or  improbability,  cre- 
ility  or  incredibility  of  the  witness  and  his  testimony,  and 


piy,  7  C  4r  P*  613.  If  the  witness  be  examined  as  to  the  offence  impated  to 
,  and  deny  it,  such  denial  is  conclusive,  and  you  cannot  afterwards  call  wit- 
m  or  offer  other  evidence  to  contradict  him.  R.  v.  Watson^  2  Stark,  149  et 
Harria  v.  Tlppetty  2  Camp,  627.  Or  if  general  evidence  be  given  of  the 
character  of  a  witness,  the  opposite  party  may  cross^zamine  the  wit- 
Bs  as  to  the  grounds  of  their  opinion,  if  he  think  it  prudent  to  do  so ;  or  he 

call  witnesses  who  can  speak  to  the  general  good  conduct  of  the  witness,  or 
radict  any  particular  facts  the  other  witnesses  may  have  disclosed  in  their 
ti^zamination.  Where  a  witness  refuses  to  answer  a  question,  his  not  an- 
mg  ought  not,  legally,  to  have  any  effect  with  the  jury.  R,  v.  Wataon, 
trk.  157;  Roie  v.  Blakemore,  Ry,  Sf  M.  N.  P,  382;  lAoyd  v.  Pasaingham, 
'aa.84. 

The  (iueen*a  ea$e^  it  was  holden,  that  where  a  witness  for  a  prosecution  has 
examined  in  chief,  the  defendant  cannot  afterwards  give  evidence  of  any 
uration  by  such  witness,  or  of  acts  done  by  him,  to  procure  persons  corruptly 
re  evidence  in  support  of  the  prosecution,  unless  he  have  previously  cross- 
lined  such  witness  as  to  such  declarations  or  acts.    2  B,  if  B,  3li, 

•mm  their  Veracity.] — The  character  of  a  witness  for  habitual  veracity  is  an 
[tial  ingredient  in  his  credibility;  a  man  who  is  capable  of  uttering  a  de- 
ate  falsehood  is  in  most  cases  capable  of  doing  so  under  the  solemn  sanction 
I  oath.  If,  therefore,  it  appear  that  he  has  formerly  said  or  written  the  con- 
'  of  that  which  he  has  now  sworn,  (unless  the  reason  of  his  having  done  so 
Tj  satisfactorily  accounted  for,  his  evidence  should  not  have  much  weight  with 
j;  and  if  he  have  formerly  sworn  the  contrary,  that  fact,  (although  no  objcc- 
to  his  competency,  R.  v.  Teal,  11  Eaatf  309,)  is  almcjst  conclusive  against 
Tedibility.  In  strictness,  you  cannot  ask  a  witness  if  at  a  former  trial  he 
e  differently  from  what  he  is  now  swearing ;  but  you  should  give  in  evidence 
mnined  copy  of  the  record  of  the  former  trial,  or  at  least  the  ni$i  prius 
rd  (if  the  cause  have  been  tried  at  Niai  Priu$y)  Fi$her  v.  Kitchingman^ 
lie,  449;  Foater  v.  Compton,  2  Stark.  364,  and  then  prove  what  the  witness 
e  ml  that  trial,  either  by  having  it  read  from  the  judge's  notes,  or  proved 
,  oalh  from  the  notes  or  recollection  of  any  person  who  was  present  at  the 
.  Msyor  of  Doneaater  v.  Day,  3  Taunt,  262;  Oilh,  Ev,  68,  69.  Or,  if  the 
er  declaration  of  the  witness  were  not  made  by  him  as  witness  in  a  cause, 
f  it  were  in  writing,  it  is  irregular  to  question  him  as  to  the  contents  of  it; 
iboold  produce  it,  ask  him  if  it  be  his  handwriting,  and  then  give  it  in  evi- 
■»  In  The  Queen*a  eaae,  it  was  holden,  that  in  cross-examining  a  witness 
eaanot  state  to  him  the  contents  of  a  letter,  and  then  ask  him  if  he  ever 
s  eoch  a  letter;  but  you  should  shew  him  the  letter,  ask  him  if  it  be  of  his 
writing,  and  if  he  admit  it,  then  give  the  letter  in  evidence.  Or  you  may 
'  mm  part  of  the  letter,  and  ask  him  if  he  wrote  that  part:  but  if  be  do  not 
t  that  he  wrote  it,  you  cannot  then  proceed  to  cross-examine  him  as  to  the 
■Its  of  the  letter ;  The  Queen'a  eaae,  2  B, /If  B,  286;  nor,  even  if  he  admit  it 
I  liis  handwriting,  can  you  question  him  whether  statements,  such  as  you 
BSted  to  him,  are  contained  in  the  letter;  but  the  entire  letter  must  be  given 
isknce.    Id.  288. 

le  witness  cannot  be  asked  whether  he  did  or  did  not  state  a  particular  fact 
•  the  magistrate,  without  fir8t  allowing  him  to  read,  or  have  read  to  him, 
eposition.  Reg.  v.  Taylor,  S  C.  Sf  F,  726.  Where  an  accomplice  who  could 
eed  gave  evidence  falling  very  short  of'whut  he  had  stated  before  the  magis- 
,  Uie  judge  allowed  his  deposition,  signed  with  his  mark,  to  be  shewn  to  him, 

VOL.  11. — 22 
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these  exceptions  are  of  that  great  variety  and  mtiltiplicity,  thai 
they  cannot  easily  be  reduced  under  rules  or  instances.  9.  Ex- 
ceptions to  the  competency  of  the  witness,  which  do  exclude 
him  from  giving  his  testimony,  and  of  these  exceptions  the 


bat  would  not  allow  it  to  be  read  to  him,  in  order  that  the  proiecatinf  eovnirS. 
might  examine  upon  it  Rrg,  r.  Btardmrt^  B  C,  JSf  P,  260.  If  the  priaooer  ds^- 
niei  hia  signature  or  mark  to  the  deposition,  it  may  he  proved  by  the  eridcnoe  tpM 
any  competent  person  who  heard  it  taken;  and  it  is  not  necessary  to  prove  it  b^ 
the  magistrate  or  his  clerk,  Reg,  v.  Hmllett^  d  C,  JSf  P,  748 ;  Reg.  v.  Mbarn^  1  &^ 
Sf  Mar,  109,  any  more  than  in  the  case  of  a  confession. 

But  if  the  former  declaration  of  the  witness  were  not  in  writing,  but  merely  b^ 
parol,  and  not  made  by  him  as  witness  in  a  cause,  in  that  ease  yoa  may  cross-* 
examine  him  on  the  subject  of  it;  and  if  he  deny  it,  yoa  may  enll  another  wit- 
ness to  prove  it.    So,  if  a  witness  admit  that  when  before  the  magistrate  be  wi^ 
cross-examined  for  the  prisoner,  and  it  appears  that  soch  croas-examination  ia  noC 
returned  with  the  depositions,  he  may  be  queationed  by  the  prisoner*8  eoonael  «0 
to  the  answers  he  gave.    R.  v.  Edwards,  8  C.  4r  P.  95.    So,  if  It  appear  that  » 
statement  of  the  witness  before  the  magistrate,  although  written  doom  fay  hiaa« 
was  not  read  over  to  the  witness,  nor  signed  by  him  or  by  the  magistrale,  thtf 
witness  may  be  cross-examined  as  to  such  statement  without  prodacing  the 
writing.    Reg.  v.  Grifitke,  SC.JSf  P.  746.    So,  a  witness  may  be  croas-axammetf 
as  to  his  statement  before  the  grand  jury  in  the  aame  caae.    Reg.  ▼.  Oiktam^  I  C  4" 
JIar.  672.    If,  however,  a  witness,  when  examined  in  chief  as  to  the  oecorreoot 
of  a  fact,  answer  that  he  does  not  remember  it,  the  counsel  oo  the  opposite  stdt 
cannot  give  evidence  of  a  former  declaration  by  the  witness  of  the  tut  havisf 
occurred,  unless  he  have  in  crosa^xamination  queationed  the  witoeaa  aa  to  sock 
declaration;   for   the  fact  may  have  occurred,  and  the  witneaa  bava  fermerff 
declared  his  knowledge  of  it,  and  yet  he  maynot  recollect  it  at  the  time  of  ktf 
examination.     The  Queea^s  ease,  U  B.  Sf  B.  299.    It  may  be  neeaesary  also  to 
state,  as  a  general  rule,  that  a  witness  cannot  be  croaa^xamined  aa  to  any  distinct 
collateral  fact,  not  relevant  to  the  matter  in  issue,  for  the  purpose  of  disprofiof 
the  truth  of  the  expected  answer  by  other  witnesses,  in  order  to  discndit  tbe 
whole  of  his  testimony.    Speneeley  v.  Willatt,  7  JEssI,  108. 

A  consideration  of  the  probability  of  the  fact  also  may  aid  in  Ibmfaig  a  jodf- 
ment  of  the  credit  that  should  be  given  to  a  witness  for  veracity.  If  he  tell  «f 
a  fact  having  occurred  which  is  contrary  to  common  experience  and  ofassm> 
tion,  it  will  require  that  his  integrity,  veracity,  and  means  of  knowledge  sboold 
be  indisputable,  to  induce  us  to  believe  it;  but  if,  on  tbe  contrary,  the  net  stitol 
by  him  be  very  likely  to  have  happened,  we  may  bo  induced  to  believe  it,  witkool 
very  acrupuloualy  inquiring  into  his  character  for  integrity,  veracity,  &c  Tbt 
atrengtli  of  the  evidence  should  alwaya  be  great  in  proportion  to  the  impfobability 
of  the  fact  to  be  esUblished  by  it. 

It  may  be  necessary  to  observe,  that  if  a  witness  called  to  prove  a  faet  pn^ 
the  contrary,  his  credit  cannot  be  impeached  by  general  eridenee;  Bwer  v.  i** 
^ose,  2  B.  ^  C.  750 ;  Bull,  N.  P.  297;  but  the  party  is  at  liberty  to  make  til 
his  case  by  other  and  contradictory  evidence,  for  the  other  witnesses  are  eat 
called  directly  to  impeach  the  credit  of  the  6rat  lb.;  Reg.  v.  Batt^  8  C.  4^' 
745.  It  seems,  also,  thst  it  is  not  competent  for  a  parly  to  shew  that  his  ov 
witness   haa  at  any  time  given  a  different  account  of  the  same 


3B.  SfC.  746;  Reg.  v.  Fair,  8  C.  Sf  P.  768;  Reg.  v.  BeU,  amprm.  In  one  ciiCi 
however,  where  the  judge  called  a  witnesa  upon  the  back  of  the  indictment,  who 
gave  evidence  in  form  against  the  defendant,  and  the  judge  ordered  tbe  defla- 
tion of  the  witness  before  the  coroner  to  be  read,  to  shew  ita  inconaialeney  witk 
the  testimony  then  given,  the  twelve  judrea  thought  him  right  in  so  doing,  tB^ 
Lord  EUenborough  and  Mansfield,  C.  jl,  thought  that  tbs  prosecotor  had  thi 
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coart  is  the  jadge,  and  of  these  latter  kind  of  exceptions  I  am 
here  to  treat. 

If  a  person  be  outlawd  in  a  personal  action,  it  is  a  good 
cause  of  challenge  against  him  as  a  juror,  but  yet  he  shall  be 
svorn  as  a  witness  notwithstanding  his  outlawry.  Coke  super 
Lit.  §.  1.  fol.  6.  *. 

The  common  incapacities  or  incompetencies  of  witnesses  are 
reckoned  up  by  my  lord  Coke  ubi  suproy  viz.  1.  If  he  be  attaint 
of  giving  a  false  verdict.    2.  Or  attaint  of  a  conspiracy  at  the 
king's  suit,  for  then  he  is  to  have  a  villainous  judgment  and 
amiiiere  Kberam  legenzj  otherwise  it  is  if  he  be  only  attaint  at 
the  sait  of  the  party:  vide  24  E.  3.  73.  b.   43  E.  3.  33.  *.   4  II. 
5.  Judgment  220.  46  Jlssiz.  11.  27  JSssiz.  59.    3.  If  he  be 
convict  of  perjury.    4.  Convict  of  a  prsemunire.    5.  Convict 
of  forgery  upon  the  statute  of  5  Eliz,  cap.  14.  but  [not]  a  con- 
viction upon  the  statute  of  1  H.  5.  cap.  3.     6.  If  he  be  convict 
of felony.(a)    And  therefore  it  should  seem,  that  an  approver 
^11  not  be  sworn  as  a  witness,  if  the  appellee  plead  to  the 
coQotry,  but  only  his  general  oath,  that  he  taketh  at  the  time 
of  his  becoming  an  approver,  shall  be  taken,  quod  tamen  quaerCy 
fer  this  case  differs  from  the  testimony  of  a  person  convict,  for 
the  approver  accuseth  himself  as  well  as  the  appellee.    7.  If 
by  jndgcnent  he  hath  lost  his  ears.    8.  Or  by  judgment  stood 
npon  the  pillory.    9.  Or  tumbrel.    Co.  P.  C.  219.  for  they  are 
thereby  infamous.    10.  Or  been  branded,  siigmaticus. 
II.  Or  being  a  champion  in  a  writ  of  right  becomes  [278] 
recreant  or  coward,  for  these  render  a  person  infamous, 
to  that  he  loseth  liber  am  legem.l2] 

(•)  See  Dangfrjield*s  ca«e  in  the  trial  of  lord  CastletMin,  Stat.  TV.  Vol.  Ill . 
p.  42.  JSmm.  m.  ind  the  trial  of  EUx.  CeUier,  Slat.  TV.  Vol.  III.  p.  35. 
^       .369. 


«UM  rigiit.    R.  ▼.  OUroyd,  R.  Sf  R.  SB.    Set  Archbold  Cnm.  Plead  Sf  E9. 

[9]  Befiire  the  pufing  of  the  statute  6  &  7  Viet  e.  85^  peraont  coDTicted  of 
treaaoo,  fekmy,  piracj,  prttmunire,  perjury,  forgery,  3  Hawk.  e.  46,  a.  19;  Oiib. 
A.  139;  3  Rou.  Abr.  616 ;  Co.  Lit.  6;  or  any  other  apeciea  of  the  crimen  /oiat, 
radi  aa  eonaptracy,  barratry,  and  the  like;  R.y.  Priddle^  1  Leach,  442;  R.  t. 
IM,  2  Salk.  690 ;  aee  BueheU  v.  BarraU,  Ry.  Sf  M.  N.  P.  434,  were  not  allowed  to 
fire  evidence.  Formerly  it  was  the  general  opinion,  that  standing  in  the  pillory 
ftr  any  ofience,  or  undergoing  any  other  species  of  infamous  corporal  punishment, 
ioeapacitated  a  man  from  being  a  witness :  2  Hawk.  c.  46,  $.  19  ;  Co.  LU.  6.  6. ; 
R,  Y.  Cmrter^  5  Mod.  74;  2  Salk.  461,  6S9 :  but  it  was  afterwards  settled  that  it 
WIS  the  infamy  of  the  crime,  and  not  the  nature  or  mode  of  the  punishment,  that 
deetmred  the  competency;  Pendock  v.  Mackinder,  3  Wile.  18;  GUb.  Ev.  140; 
and  thereibre,  though  a  man  stood  in  the  pillory  for  a  libel,  or  for  seditioua 
worda,  or  the  like,  he  was  not  thereby  disabled  from  being  a  witness.  GUb.  JBa. 
140^  141 ;  3  Let.  426.    So,  outlawry  in  a  ci?U  suit  did  not  render  a  man  incom- 
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But  yet  in  these  exceptions  these  things  are  to  be  obserred. 

1.  That  he  that  allegeth  this  exception  ought  to  shew  forth  a 
copy  of  the  record  attested  or  vouch  the  roll  in  court.[3] 

2,  That  if  the  king  pardon  these  ofiienderSy  they  are  thereby 
•rendered  competent  witnesses,  tho  their  credit  is  to  be  still  left 
to  the  jury,  for  the  king's  pardon  takes  away /?a?n<7m  4*  culpam 


potent  as  a  witness.  Co,  Lit.  6.  6. ;  2  Hawk,  c.  46,  9,  21 ;  nor  a  oo&Tirtioo  for 
Keeping  a  gaming-honse;  R,  v.  Grants  Ry,  Sf  M,  N.  P.  270.  Nor  had  the  mere 
commission  of  any  offence  that  effect,  unless  the  party  had  been  actually  con* 
Ticted  of  it    Kel,  17.  18 ;  ISidL^U  Cowp.  3.    See  U  Eagt,  309. 

A  pardon,  also,  of  any  of  these  offences,  had  the  effect  of  restoring  compe- 
tency, in  as  full  a  manner  as  if  the  witness  had  never  been  convicted;  2  Havk, 
e,  46,  «.  22;  Gilb.  Ev,  141,  142;  except  in  two  cases  only,  viz.  perjury  oo  the 
•Stat  5  EL  t.  9,  and  conspiracy  at  the  suit  of  the  queen ;  A.  t.  (7«f«f e,  1  hL 
Raym.  257;  R.  ▼.  Ford,  2  Salk.  690;  2  Hawk,  c.  46,  t.  22:  and  so  bad  the  en- 
durance of  the  punishment,  upon  a  conviction  for  any  felony  not  capital,  or  for 
any  misdemeanor,  except  perjury  and  subornation  of  perjury.  6  6.  4,  c.25, 
'«.  2 ;  9  G.  4,  e.  32,  $8,  3,  4. 

But  now,  by  the  stat  6  &  7  Viet  c,  85, 1. 1,  no  person  offered  as  a  witne« 
tball  be  excluded  by  reason  of  incapacity  from  crime  or  interest  from  gifinf 
evidence,  either  in  person,  or  by  deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  oo  any 
inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court, 
or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person  navior, 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence; but  every  person  so  offered  may  and  shall  be  admitted  to  give  eri. 
donee  on  oath,  or  solemn  affirmation,  in  those  cases  wherein  affirmation  if  by 
law  receivable,  notwithstanding  that  such  person  may  or  shall  bare  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  ques- 
tion, or  inquiry,  or  of  the  suit,  action,  or  proceeding  in  which  be  is  offisred  ua 
witness,  and  notwithstanding  that  such  person  offered  as  a  witness  may  ba^ 
been  previously  convicted  of  any  crime  or  offence.  See  Arehbold  Crim,  PUal 
^  Ev.  jp.  144. 

[3j  Some  of  the  late  law  writers  draw  a  distinction  between  what  thej  eiB 
conviction  and  judgment  and  aver  that  conviction  will  in  no  case  exclude  a  vit- 
ness  on  the  ground  of  infamy  without  judgmeuL  (See  1  Stark,  on  fib.  95.  1  Onetl- 
on  Ev.  §  375.  2  Ru88,  on  Crimes,  974.)  This  doctrine  is  in  express  oont^dietioo 
of  Lord  Hale  and  Sergeant  Hawkins,  who  allege  that  conviction  will  in  tbsetfei 
which  they  give  render  infamous,  and  plainly  not  confounding  it  wlthjmdgmttU 
of  the  value  of  which  and  the  distinction  between  them  they  speak  in  the  laoie 
connexion,  (see  2  Hale  277  ;  2  Hawkins  ch.  46.  §  19.  Co,  litt,  6  h,)  all  the  ciie< 
referred  to  by  the  later  writers  (ut  supra)  will  bo  found  to  extend  only  to  cos«i<- 
tion  by  verdict  and  to  that  extent  the  doctrine  is  a  sound  one,  bscanse  as  Loni 
Mansfield  says  in  Lee  v.  Gantell,  Cowp,  p.  1,  the  party  has  his  right  to  his  m^^* 
tion  in  arrest  of  judgment. — A  right  as  sacred  and  as  much  belonging  to  the 
party  as  his  trial  for  that  verdict  But  conviction  by  verdict,  if  verdict  alooecao 
be  technically  called  conviction,  is  not  the  only  conviction;  Lord  Hale,  spetkf  of 
the  defendant  in  tliat  case  not  as  one  convict,  but  as  one  convict  hy  verdiet. 
(See  2  Hale  228.)  Where  the  defendant  on  arraignment  pleads  guilty  to  the 
indictment  this  is  conviction,  (2  Hale  225)  and  what  reason  can  be  given  wbj  ^ 
person  thus  convict  should  not  be  excluded  as  infamous  as  well  before  u  t-^ 
judgment,  particularly  under  the  later  doctrine  that  it  is  the  crime  and  in  no  out 
the  mfiuaiy  of  tlie  punishment  that  incapacitates. 
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>  humanoj  M.12  Jac.  B,  R.  Cuddington  fy  JVilkins:{b) 
it  makes  not  the  man  always  an  honest  man,  and  there- 
shall  not  be  a  juryman  11  H,A,  41.  but  yet  may  be  a 
i  against  the  opinion  of  my  lord  Coke  in  Crashaw^s  case, 
lac.  B.  R.  Bulstrode  154.  quod  vide. 
nan  be  convict  of  felony,  and  prays  his  clergy,  and  is 
1  the  hand,  he  is  now  a  competent  witness,  for  by  the 
of  18  Eliz,  cap.  7.  it  countervails  a  purgation  and  a  par- 
id  he  is  thereby  enabled  afterwards  to  acquire  goods. 
38,  Searle  and  Williams. 

80  it  is  if  he  be  in  orders,  whereby  burning  in  the  hand 
arged  by  the  statute  of  4  H.  7.  cap.  13.  Hob.  ubi  supra. 
so  it  is  if  the  burning  in  the  hand  be  pardoned.  Hob.  ibid, 
i  prays  his  clergy,  tho  the  court  do  respit  his  reading, 
vide  HolcrofCs  case,  4  Co.  Rep.  46.  a. 
e  are  certain  other  matters,  that  render  a  man  incompe- 
be  a  witness,  tho  they  are  not  such  as  render  him  infa- 
y  judgment  or  award  in  any  of  the  king's  courts, 
ime  are  disabled  in  regard  of  defect  of  intellectuals :  A 
of  non  sane  memory  cannot  be  a  witness,  while  he  is 
hat  insanity,  but  if  h^  have  lucida  intervallaj  then  during 
e  he  hath  understanding  he  may  be  a  witness.[4]  Co. 
i  supra.  But  it  is  a  difficulty  scarcely  to  be  cleared, 
;  the  minimum^  quod  sic  disables  the  party. 
I  infant  be  of  the  age  of  fourteen  years,  he  is  as  to  this 
3  of  the  age  of  discretion  to  be  sworn  as  a  witness,  but 
r  that  age,  yet  if  it  appear  that  he  hath  a  competent  dis- 
,  he  may  be  sworn.[5] 

in  many  cases  an  infant  of  tender  years  may  be 
led  without  oath,  where  the  exigence  of  the  case  [  279  ] 
t  it,  as  in  case  of  rape,  buggery,  witchcraft,  de 
vide  quae  supra^  Part  I.  cap.  24.  p.  302.  fy  cap.  58. 
tr  infra  J  p.  283. 

is  said  by  my  lord  Coke  ubi  supra^  that  an  infidel  is  not 
admitted  as  a  witness,  the  consequence  whereof  would 
,  that  a  Jewy  (who  only  owns  the  old  testament)  could 
a  witness. 

(6)  Hob.  67  Sf  89. 


Uert  on  Ev.  144,  Cinn.  Die.  Teatm.  (A.  1.)  Limng$ton  v,  Kier$ted,  10 
63;  Ewant  r.  HetHch,  7  Wheat.  453.  One  deaf  and  dumb  may  be  ex. 
igr  AH  interpreter  who  understands  his  signs.  R.  v.  Rustin,  1  Leach^  408 ; 

T.  Powell,  I  Leach,  UO;  R.v.  Braxier,  i6. 199 ;  R.  v.  TVacert,  2  Stra.  700; 
1^  144 ;  12.  V.  WUliami,  1  C.  Sf  P.  320;  BuUer's  N.  P.  293 ;  Jackson  t. 
18  John:  98. 
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But  I  take  it,  that  altho  the  regular  oath,  as  it  is  allowd  by 
the  laws  of  Englandj  is  iactis  sacrosanciis  Dei  evangeliis^ 
which  supposeth  a  man  to  be  a  christian,  yet  in  cases  of  neces- 
sity,  as  in  foreign  contracts  between  merchant  and  merchant, 
which  are  many  times  transacted  by  Jewish  brokers,  the  testi- 
mony of  a  Jew  tacto  libro  kgis  MasaieaB  is  not  to  be  rejected, 
and  is  used,  as  I  have  been  informed,  among  all  nations.[6] 

Yea,  the  oaths  of  idolatrous  infidels  have  been  admitted  in  the 
municipal  laws  of  many  kingdoms,  especially  si  juraverii  per 
verum  Deum  creaiorenif^nd  special  laws  are  instituted  in  Spain 
touching  the  form  of  the  oaths  of  infidels.  Vide  Covarruviam, 
Tom.  l.part  1.  dejuramentiforma.{c) 

And  it  were  a  very  hard  case,  if  a  murder  committed  here  ia 
England  in  presence  only  of  a  Turk  or  a  JeWy  that  owns  not 
the  christian  religion,  should  be  dispunishable,  because  such  an 
oath  should  not  be  taken,  which  the  witness  holds  binding,  and 
cannot  swear  otherwise,  and  possibly  might  think  himself  under 
no  obligation,  if  sworn  according  to  the  usual  style  of  the  courts 
of  England. 

But  then  it  must  be  agreed,  that  the  credit  of  such  a  testimony 
must  be  left  to  the  jury. 

3.  Some  regularly  are  disabled  in  respect  of  the  civil  unity  of 
their  persons,  as  the  husband  regularly  is  not  allowed  to  be  a 
witness  for  or  against  the  wife,  or  I  converse  ;  but  vide  toachiog 
this  also  at  large  Part  I.  cap,  24.  in  fine  4*  ibid,  cap.  64.  p,  693. 
super  statut.  1  Jac.  cap.  ll.[7] 

(c)  P.  249.  EdiL  Antwerp.  1614. 


[6]  Omiehundr. Barker,  WUlft,538:  I  AikA9;  I  WiU.B4;  BmlUf»9ll.E9Sflf 
R.  V.  Tttvhr, Peake,  li;  R.  y.  Entreehman,  I  Car.  Sf  MareL 248;  BMIt  ?. Stut- 
tDood,  2  Coioen,  431;  People  t.  Matteeon,  2  Coioen,  433;  Wak^/UU  r.Raet^iMt- 
eon,  18.  See  Huneeom  v.  Huneeom,  15  illa«f.  Id4 ;  Aiwood  t.  Weltm,  7  Gim.66; 
Curtie  y.  Strong,  4  Day,  51.  As  to  Uie  way  and  time  of  taking'  olijection  to  ooio* 
pelency  of  witnesa  in  this  respect,  see  note  to  1  Greenl,  on  Ev.  Md.  370. 

[7]  It  is  a  general  rule  of  evidence  that  hosband  and  wiib  cannot  be  viliMif 
either  for  or  against  each  other;  Co.  LUt  6.  6.;  Oilb,  Eo,  133, 134;  DmwUf.l^ 
woody,  4  r.  R,  678;  2  T.  R,  263;  Uardw.  264;  Bae.  Abr.,  Evidence^  (A.  l:)ie> 
1  Str,  504;  nor  against  any  other  person  indicted  jointly  with  the  hoshaDd  or  vift! 
R.  ▼.  Smith,  1  Mood,  C.  C,  289 ;  and  it  is  doubtful  if  this  role  do  not  extend  to  the  ai0 
of  a  woman  cohabiting  with  a  man  and  passing  as  bis  wife.  See  CumpkeU  w.  7W«- 
hno,  1  Price,  81.  Whore  several  were  indicted  for  a  conspiracy.  Lord  EBeakt- 
rough  refused  to  aDow  the  wife  of  one  of  them  to  give  evideooe  in  faTOfor  of  sooie 
of  the  others ;  for,  if  all  the  others  were  acquitted,  the  hosband  most  iwinesniMiitlT 
have  been  acquitted  alsa  R,  v.  Loeker,  5  Eep.  107:  and  see  X.  ▼.  #V«rfsrtdk,SSr> 
1094.  So,  in  conspiracy,  the  wife  of  one  of  the  defendants  should  not  be  aHevei 
to  give  evidence  against  any  of  the  others,  as  to  any  act  done  by  him  in  fbrtber* 
ance  of  the  common  design,  particularly  after  evidence  given  connecting  the  hot* 
band  with  that  defendant  in  the  general  conspiracy.    R.  ▼.  Sergemni^  JR.  4r  ^  ^ 
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me  are  disabled  to  be  witnesses  ia  respect^  that  they  are 
ed  in  interest. 

therefore  a  party  to  an  usurious  contract,  if  the 
t>e  unpaid,  shall  not  be  received  as  a  witness  to  [  280  ] 
he  usury,  because  he  avoids  thereby  his  own 
,  but  otherwise  it  is,  if  the  money  be  already  paid,  and 
irity  taken  up,  for  then  he  is  allowable  to  be  a  witness 
king.(^ 

ounds  B,  for  which  he  is  indicted,  yet  B.  maybe  a  wit- 
the  king:  but  this  shall  be  no  evidence  in  an  action 
by  B.  for  the  assault,  tho  •/?.  be  convict  at  the  king's 

■cward  be  promised  to  a  person  for  giving  his  evidence 
le  gives  it,  this,  if  proved,  disables  his  testimony. 
80  for  my  own  part  I  have  always  thought,  that  if  a 
lave  a  promise  of  a  pardon,  if  he  gives  evidence  against 

(i)  Co.  Lit,  6.  h. 


So,  a  married  woman  cannot  be  called  to  prove  a  eonTeriation  between 
«r  and  her  husband,  which  goes  to  shew  tliat  her  hoaband  and  the  pri- 
imkled  the  felony  for  which  the  priaoner  it  tried.  K,  t.  Oleed^  HarritmCu 
Bat  the  wife  of  a  person  already  oiOTicted  for  the  same  offence  is  a 
L  witness  against  the  prisoner.  Reg,  y.  U.  WtUuMMf ,  8  C.  ^  P.  384. 
role  aboye  laid  down,  however,  there  are  several  exceptions,  namely, 
9Mes  of  high  treason*  husband  and  wife  may  be  witnesses  against  each 
v.  Origg9^  T.  Raym.  1;  bat  see  1  Br.  Sf  QM.  47;  Co.  lAU.  66;  1  HaU^ 
;  and  see  1  /bis,  48,  dub.  Secondly,  when  the  hasband  is  indicted  for 
I  injory  to  the  wife,  the  latter  is  a  competent  witness  to  support  the  pro- 
BulL  iV:  P.  386;  1  Hale,  301;  and  the  same,  when  the  wife  is  indicted 
onal  injury  to  the  hasband.  Where  a  husband  was  indicted  for  being 
iding  and  assisting  another  in  committing  a  rape  upon  his  own  wife, 
ras  holden  to  be  a  competent  witness  to  prove  the  offence ;  R,  y.  Audle^, 
893 ;  and  the  same  where  a  huiband  was  indicted  for  the  battery  of  his 
▼•  AsBye,  I  8tr,  635.  So,  upon  an  indictment  against  a  man  fer  the 
r  Ms  wife,  the  dying  declarations  of  the  wife  were  allowed  to  be  given 
M against  him.  R.  v.  Woodcock,  2  Leach,563;  R.  v.  John,  I  Boat,  P.  C. 
Mfy,  upon  an  indictment  fer  bigamy,  the  second  wife  is  a  competent 
gainst  tiie  defendant,  the  first  marriage  being  previously  proved ;  for  the 
■Triage  is  void ;  1  Hale,  393.  So,  upon  an  indictment  for  forcible  abduc 
■arriage,  the  woman  is  a  competent  witness  against  the  defendant;  fer 
i  obUined  by  force  has  no  obligation  in  law.  Bull  N.  P.  386;  1  Hale, 
V  Wak^eld,  publ,  by  Murray,  357.  These  last,  however,  are  not  really 
■  to  the  rule  above  mentioned ;  for  here  the  woman  is  not,  in  law,  the 
A  defendant. 

rr  or  mother  may  be  a  witness  for  or  against  the  child ;  R.  v.  Mayor  of 
ten,  1  WiU.  333;  3  r.  12.  363;  6  r.  12.  330;  Hmrdw.  377;  1  Salk.  389 ; 
&,  940;  Ooipp.  591;  a  child,  for  or  against  the  father  or  mother;  Oilk,  Eu. 
mrant,  for  or  against  the  master  or  mistress ;  Jd,  a  master  or  mistress 
'     t  the  servant  See  Arekhold  Crim.  FUad.  ^  Ev.  p.  147. 
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one  of  his  own  confederates,  this  disables  his  testimoDy  if  it  be 
proved  upon  him.(e)[8] 

Yet  in  some  cases  a  consequential  benefit  to  the  witness  doth 
not  disable  his  testimony,  tho  it  may  abate  the  credit  of  his  tes- 
timony. 

A,  B.  and  C.  are  severally  indicted  for  perjury  in  proving  a 
bond, ./?.  traverseth  the  indictment,  B,  and  C.  tho  indicted  for 
the  same  offense,  yet  not  being  convicted  may  be  witnesses  for 
%fl,  to  prove  the  bond  sealed.  P.  19  Car.  1.  B,  R.  Rot.  2.  ad- 
judged in  the  case  of  Billmore,  Gray^  and  Harbin^  and  accord- 
ingly ruled  P.  40  Eliz.  C.  B.  Gunston  and  Downs{/)  in  three 
actions  severally  brought  against  three  persons  for  perjury  in 
Chancery  in  one  and  the  same  point,  for  the  other  two  are  not 

(e)  However  the  contrary  opinion  hath  prevailed,  see  Tangos  case,  JTeL  18.  and 
Layer*8  case  Stat.  TV.  Vol,  6.  p,  257.  but  most  certainly  it  is  a  ^reat  objectioo  to 
the  credibility,  if  not  to  the  competency  of  the  witneaa,  vide  tupra^  Pmri  L  m,  904. 

(J)2  R,A.e85,pl3. 


[8]  An  accomplice  was  always  a  competent  witness  although  his  expectation 
of  pardon  depended  upon  the  defendant's  conviction.  Gilb,  Ev,  136;  S  Hawk,  e, 
46,  «.  94.  See  Say,  289 ;  Mtad  v.  Robinson,  WUles,  423.  So,  an  accessary  is  a 
competent  witness  against  his  principal  and  the  principal  against  the  accessary; 
as,  for  instance,  upon  an  indictment  for  receiving  stolen  goods,  the  person  who 
stole  the  goods  is  a  competent  witness.    R.  v.  Patram,  2  Eatt,  7^ ;  JS.  ▼.  Hadom, 

1  Leach,  467.  But  the  fact  of  -Ibe  witness's  being  an  accomplice,  acoeMary,  or 
principal,  detracts  very  materially  from  his  credit;  GUb,  Ev.  136;  and  it  is 
always  considered  necessary,  (although  in  strict  law  it  is  not  essential,  see  R,  v. 
Ha$iing8, 1  C,  Sf  P,  152,)  in  order  to  induce  the  jury  to  credit  his  testimony,  to 
give  other  evidence  confirmatory  of,  at  least,  some  of  the  leading  circumstances  of 
his  story  from  which  the  jury  may  be  able  to  presume  that  he  has  told  the  truth 
as  to  the  rest  See  Cowp,  336.  If,  upon  an  indictment  against  several,  the  accom- 
plice be  confirmed  in  the  testimony  he  gives  against  some  of  the  prisooets,  but 
not  as  to  the  others,  still  this  has  been  nolden  suflScient  confirmation  to  warrant 
the  conviction  of  all.    R,  v.  Dawber,  3  Stark,  43,  Sf  n.    And  see  R.  t.  Jshcs, 

2  Camp,  131.  And  it  has  been  said,  that  if  an  accomplice  be  confirined  as  to  the 
particulars  of  the  story,  he  does  not  require  confirmation  as  to  the  person  charged; 
R,  V.  Birkett,  R.  Sf  R,  252;  but  this  doctrine  has  been  rejected  in  late  cases; 
inasmuch  as  the  confirmation  ss  to  the  circumstances  proves  only  that  the  accom- 
plice was  participant  in  the  felony,  not  that  the  particular  party  charged  was  his 
confederate.  R.  v.  Webb,  6  C.  Se  P,  595;  R.  v.  Wilkeo,  1  C,  ^  P.  172;  R,  v. 
Farler,  8  C.  ^  P.  107;  Reg.  v.  Dyke,  Id.  261 ;  Reg.  v.  BirkeU,  Id.  732.  And 
where  upon  an  indictment  against  principal  and  accessaries,  the  ease  against  the 
principal  was  proved  by  an  accomplice,  who  was  confirmed  as  to  the  acoeaearies, 
but  not  as  to  the  principal,  the  jury  were  directed  to  acquit  the  priaoners.  R.  v. 
Wells,  Moo.  Sf  M.  236 ;  R.  v.  Moores,  1  C.  Sf  P.  270.  Nor  onght  a  priaooer  to  be 
convicted  upon  the  evidence  of  any  number  of  accomplices,  unconfirmed  by  other 
testimony.  R.  v.  Noakes,  5  C.Sf  P.  236.  The  testimony  of  the  wife  of  an  accom- 
plice is  not  such  evidence  as  e  Jury  ought  to  rely  upon  as  confirmation  of  his 
statement  R.  v.  Neal,  1  C.  Sf  P.  168.  A  prisoner  who  employed  another  per- 
son to  harbour  a  principal  felon  was  convicted  on  the  uncorroborated  testimony  of 
the  person  who  actually  harboured  him.  R.  v.  Jartns,  2  Af .  4r  ^oh.  40 ;  ArekbtU 
Crim.  Plead.  Sf  Ev,  p.  146.  See  PeopU  v.  Whipple,  9  Cowtn,  707 ;  (km.  Vt  JKMm 
10Pfc*.477. 
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immediately  concerned  in  this  trial,  tho  consequentially  they  are 
concerned,  the  point  being  the  same. 

If  •^.  bring  an  action  upon  the  statute  of  Winton  against  the 
hundred,  none  that  live  or  have  land  in  the  hundred  shall  be 
admitted  to  give  evidence  for  the  hundred.  M,  1650.  Bennet 
versus  Hundred  de  Hertford,{g) 

Yet  if  a  person  be  taken  and  indicted  for  the  robbery, 
they  of  the  hundred  may  be  admitted  to  prove  the  de-  [  281  ] 
fendant  guilty  of  the  robbery,  and  that  he  was  taken 
upon  their  pursuit,  tho  this  doth  consequentially  discharge  the 
hundred  upon  the  statute  of  Winton^  fy  27  Eliz.  cap.  13. 

•^.  brings  an  action  against  B,  wherein  C.  is  produced  as  a 
witness  for  Jl.  and  Jl,  recovers  upon  his  testimony,  C.  is  there- 
upon indicted  of  perjury  contra  formam  statuti{*)  ad  gra^^ 
dampnum  ipsius  B.  C.  pleads  not  guilty^  ruled  that  B.  shall 
not  be  received  to  give  evidence  against  C.  because  he  is  the 
party  grieved,  and  shall  recover  20/.  M.  1650.  B.  B.  Bacon^s 
case,  2  Roll.  Mr.  685.  pi.  4.  and  yet  it  seems  he  shall  not  re- 
cover the  20/.  upon  the  indictment,  but  must  bring  his  action 
upon  the  statute;  and  yet  constant  experience,  and  the  very  sta- 
tute of  21  H.  8.  cap.  1 1.  that  gives  restitution  of  goods  to  the  party 
prosecuting  an  indictment  of  felony  makes  it  evident,  that  he 
may  be,  and  indeed  ought  to  be  the  witness  to  convict  the  felon, 
tho  thereupon  he  is  to  have  restitution  of  the  goods  stolen. 

If  the  tenant  robs  his  lord,  or  the  lessee  for  life  the  rever- 
sioner, or  a  resiant  the  lord  of  the  franchise  that  hath  bona  /c- 
lonUmf  these  may  be  witnesses  upon  an  indictment  or  trial  of 
the  felon,  notwuhstanding  the  consequential  advantage  that 
accrueth  by  the  attainder  or  conviction  of  the  party,  yet  the  cre- 
dibility of  their  testimony  is  to  be  left  to  the  jury.  But  if./?, 
hath  a  promise  or  grant  of  the  goods  of  B.  arrested  of  felony  in 
case  he  be  convict,  I  should  never  allow  •/?.  to  be  a  witness  to  con- 
vict B.  for  he  by  his  own  act  after  the  felony  committed  acquires 
the  interest,  and  so  acts  and  swears  for  his  own  advanta  g. 

•S.  brings  an  appeal  against  B.  for  the  death  of  C.  his  father 
or  her  husband,  •/?.  cannot  be  a  witness  against  B.  upon  not 
^tif//^  pleaded,  because  it  is  his  or  her  own  suit. 

But  if  atf.  be  nonsuit  upon  the  appeal,  and  so  the  pri- 
soner is  arraigned  upon  the  appeal  at  the  king's  suit,  [[  282  J 
DOW  •)?.  may  be  a  witness,  because  now  the  prosecution 
is  merely  for  the  king. 

(g)  9  ILA.  685.  pi.  6.  SUyl.  233.  bat  this  is  now  alterd  by  8  Geo.  3.  cap.  16. 
lor  by  that  statate,  ^  Any  person  inhabiting  within  the  hundred  or  any  franchise 
thereof  shall  be  admitted  as  a  witness  on  behalf  of  tlie  hundred  in  the  same  man. 
aer,  ma  if  he  were  not  an  inhabitant  of  that  hundred,  but  resided  in  any  other  hun* 
^Ttd  wbetaoeTcr." 

(•)  Viz.  S  Elix.  cap.  9. 
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If  a  man  be  indicted  of  high  treason,  the  king  cannot  by  his 
great  seal  or  ore  ienvs  give  evidence,  that  he  is  guilty,  for  then 
he  should  give  evidence  in  his  own  cause ;  vide  supra^  cap.  28. 
p.  211.  fy  Part  I.  cap.  26.  p.  344.  the  case  of  the  earl  ol  Lan- 
caster. 

Nay,  altho  he  may  in  person  sit  on  the  king's  bench,  yet  he 
cannot  pronounce  judgment  in  case  of  treason,  but  it  is  per- 
formed by  the  senior  judge,  for  as  he  cannot  be  a  witness,  so 
he  cannot  be  a  judge  inproprid  eausd,[9^ 

And  the  same  law  is  for  felony  for  the  same  reason,  yet  in 
some  cases  the  king's  testimony  under  his  great  seal  is  allow- 
able, as  in  an  essoin  de  servitio  regisy  the  warrant  under  the 
great  seal(A)  is  a  good  testimonial  of  it  F.  N.  B.  17.  Stat. 
Qiouc.  cap.  8. 

Now  as  touching  the  compulsory  means  to  bring  in  witnesses 
they  are  of  two  kinds.[10]  1.  By  process  of  subpoena  issued 
in  the  king's  name  by  the  justices  of  peace,  oyer  and  iertniner^ 
gaol-delivery,  or  king's  bench,  where  the  plea  of  910/  guilty  is 
to  be  tried.  2.  Which  is  the  more  ordinary  and  more  effectual 
means,  the  justices  or  coroner  that  take  the  examination  of  the 
person  accused,  and  the  information  of  the  witnesses,  may  at 
that  time,  or  at  any  time  after,  and  before  the  trial  bind  over  the 
witnesses  to  appear  at  the  sessions,  and  in  case  of  their  refusal 
either  to  come  or  to  be  bound  over,  may  commit  them  for  their 
contempt  in  such  refusal,  and  this  b  virtually  included  withia 
their  commission  and  by  necessary  consequences  upon  the  sta- 
tute oi  \  fy  2  P.  fy  M.  cap.  13.  whereof  before,  p.  52. 

But  that  which  is  a  great  defect  in  this  part  of  judicial  admi- 

(A)  But  not  under  the  privy  seaL    2  Co.  Iu»t.  314.  •uper  sioL  OUcetUr^ 

[9]  Bracton  in  speaking  of  the  rights  of  one  appealed  or  aecnsed  by  an  indiridaal 
of  a  crime  and  the  various  objections  which  the  defendant  may  take  to  the  aoeo- 
aation  says,  **  Ad  exceptiones  istas,  oportel  qaod  appellans  respondeftt  ad  slngiikM 
articuloB  per  ordinem,  ut  sic  reducat  appelhim  ad  jadiciam.  £t  tone  ▼ideodnm  qins 
poflsit  et  debeat  jadicare,  et  sciendum  quod  non  ipse  Rex,  qui  sic  e«et  in  qoareia 
propria  actor  et  judex,  in  judicio  vits,  membrorum  et  exbcBredaUonis,  quod  qoi- 
dem  non  esset  si  querela  esset  aliorum.  Item  justiciarius  noo,  cam  in  jodiciui 
personam  domini  Regis  cojus  vices  gerit,  representet  Quis  ergo  iodioabit  T  vi- 
detur,  sine  prtejudicio  melioris  sententiie,  quod  euriu  et  pareo  judieabmnt^  mo  male- 
ficia  remaneant  impunita,  et  maxime  ubi  periculum  vits  foerit  et  memhronun  vel 
exhceredationis  cum  ipse  Rex  pars  actrix  esse  debeat  in  judicio.**  <*8i  antea 
levis  fuerit  transgressio  qute  pcsnam  infligat  pecuniariam  tantam  et  lerem,  bene 
possunt  justiciarii  sine  parihue  judicare.  Si  autem  gravis  foerit  trangrMsio  et 
proxima  exhcBredationi,  quod  redemptionem  inducat,  ibi  debent  pares  joaticiarits 
associari,  ue  ipse  Rex  per  seipsum  vel  justiclarios  tuos  sins  paribiu  metar  til  H 
judex.   And  see  Pulton^  239,  a. 

[10]  The  right  to  the  compulsory  process  of  the  coort  fbr  obtaining  witoeMes 
in  his  favor  is  guarantied  to  the  prisoner  in  criminal  eases  by  the  Constitotioo  of 
the  United  Sutes.  {Amendmente^  art.  6.)  And  by  most  of  the  State  Conatitotiooa. 
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fiistratioD,  is,  that  there  is  no  power  to  allow  witnesses  their 
charges,  whereby  many  times  poor  persons  grow  weary  of 
attendance,  or  bear  their  own  charges  therein  to  their  great 
hindrance  and  loss.(*)  [U] 

II.  As  to  the  second  matter  in  what  manner  the  [  283  ] 
evidence  is  to  be  given. 

Regularly  the  evidence  for  the  prisoner  in  cases  capital  is 
given  without  oath,  tho  the  reason  thereof  is  not  manife$t,(t) 
but  [otherwise  it  is]  in  all  cases  not  capital,  tho  it  be  mis- 
prision of  treason:  neither  is  counsel  allowed  him(A*)  to  give 
evidence  to  the  fact,  nor  in  any  case,  unless  matter  of  law  doth 
arise.     1  ^.  7.  23  Co.  P.  C.  p.  1 37. 

But  in  some  special  felonies  by  act  of  parliament  the  pri* 
soner's  witnesses  in  cases  capital  shall  be  examined  upon  oath 
at  his  trial,  namely  the  statute  of  31  Eliz.  cap.  4.  against  im- 
bezzling  of  the  king's  ordnance,  giving  liberty  to  the  prisoner 
to  make  lawful  proof  by  witness  or  otherwise,  seems  virtually 
to  allow  the  prisoner's  testimony  upon  oath.  Co.  P.  C.  cap.  22. 
p.  79. 

And  the  statute  of  4  Jac.  cap.  1.  touching  felonies  upon  the 
borders,  ^c.  gives  examination  of  the  prisoner's  witnesses  upon 
oath. 

If  a  witness  be  produced  and  sworn  for  the  king,  yet  if 
that  witness  alledge  any  matter  in  his  evidence,  that  is  for  the 
prisoner's  advantage,  (as  many  times  they  do,}  that  stands 

(*)  On  eonviction,  in  |renera],  for  any  felony,  the  reaionBble  expences  of  prote- 
cation  are  by  ttat.  25  Geo.  2.  c.  36.  to  be  allowed  to  the.prosecutor  oat  of  the  county 
•took,  if  he  petiUont  the  judge  for  that  purpose;  and  by  stat.  27  Oeo,  2.  e.  3.  poor 
persona,  boood  o?er  to  give  evidence,  are  likewise  intitled  to  be  paid  their  charges, 
as  well  without  conviction  aa  with  it. 

(t)  Nay,  it  is  manl^tly  against  all  reason,  that  the  prisoner  should  not  \m 
allowed  the  same  liberty  to  mi^Le  out  his  innocence,  as  is  allowed  to  prove  his 
guilty  and  tho  it  has  bc«n  an  usual  practice  not  to  suffer  witnesses  for  the  pri- 
soner in  ca]Mtal  cases  to  be  examined  upon  oath,  yet  as  lord  Coke  observes  P.  C. 
p,  79.  there  ia  not  so  much  as  eeirUiUa  juris  for  it,  it  being  unsupported  by  any 
act  of  parUament,  antient  author,  book  case,  or  record :  See  Sir  John  Hai^lee'B 
remarka  oo  College's  trial  StaU  TV.  Vd.  IV.  p.  178.  To  remedy  this  iucon- 
venienoe  it  was  provided  by  7  W.  cap.  3.  **  That  every  person  indicted  for  hirh 
treaaoo,  whereby  corruption  of  blood  may  be  made,  shall  be  admitted  to  make 
his  defense  by  witnesses  on  oath,**  but  this  statute  being  defective  it  is  further 
provided  by  1  Ann  cop.  9.  **  That  the  witnesses  for  the  prisoner  in  any  trial  for 
treason  or  felony  shall  give  their  evidence  upon  oath  in  like  manner,  as  the  wit- 
nesses for  the  crown,  and  if  convicted  of  perjury  shall  be  subject  to  theu  same 
penalties,  forfeitures,  ^c.*' 

{k)  Upon  an  indictment,  but  it  is  otherwise  in  an  appeal.  Corone  31.  9  E.  4. 
2.a.  1  A7.26.ff. 


[11]  Now  provided  for  by  sUtute  7  Geo.  IV.  chap.  64. 
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as  a  testimony  upon  oath  for  the  prisoner,  as  well  as  for  the 
king.  •« 

Regularly  the  king's  evidence  is  given  upon  oath  against 
the  prisoner,  and  ought  not  to  be  admitted  otherwise  than 

upon  oath ;  nay,  instances  have  been  given  of  very 
f  284  ]  young   witnesses   sworn   upon  evidence    in  capital 

causes,  viz.  one  of  nine  years  old.     Dalion's  Jus- 
tice, cap.  III.  p.  297. (1) 

Yet  such  very  young  people  under  twelve  years  old  I  have 
not  known  examined  upon  oath,  but  sometimes  the  court  for 
their  information  have  heard  their  testimony  without  oath, 
which  possibly  being  fortified  with  concurrent  evidences  may 
be  of  some  weight,  as  in  cases  of  rape,  buggery,  witchcraft, 
and  such  crimes,  which  are  practised  upon  children:  vide 
supray  Part  I.  cap.  24.  p.  302  4*  cap.  58.  p.  634.  4"  supra, 
p.  279. 


CHAPTER  XXXVIII. 

CONCERNING   EVIDENCE   IN  WHITING. 

Bv  the  statute  of  1  4-  2  P.  4*  M.  cap.  13.  and  2  4-  3  P.  4*  M. 
cap.  10.[1]  Justices  of  peace  and  coroners  have  power  to 
take  examinations  of  the  party  accused,  and  informations  of 
the  accusers  and  witnesses,  (the  examinations  to  be  without 
oath,  the  informations  to  be  upon  oath;)  and  are  to  put  the 
same  in  writing,  and  are  to  certify  the  same  to  the  next  gaol- 
delivery. 

These  examinations  and  informations  thus  taken  and  re- 
turned  may  be  read  in  evidence  ^  against  the  prisoner,  if  the 
informer  be  dead,  or  so  sick,  that  he  is  not  able  to  travel,  and 
oath  thereof  made ;  otherwise  not. 

But  then,  1.  Oath  must  be  made  either  by  the  justice  or 
coroner,  that  took  them,  or  the  clerk  that  wrote  them,  that 
they  are  the  true  substance  of  what  the  informer  gave  in  upon 
oatF),  and  what  the  prisoner  confessed  upon  his  examinatioD. 
2.  As  to  the  examination  of  the  prisoner,  it  must  be  testifiedy 
that  he  did  it  freely  without  any  menace,  or  ifhdue  terror  im- 

(I)  N.  Edit.  cap.  lei.p.  541. 
[1]  Repealed  and  tubstitated  bj  7  Geo.  IV.  eh.  64. 
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;ed  upon  him;  for  I  have  often  known  the  prisoner  disown 

confession  upon  his  examination,  and  hath  some- 

es  been  acquitted  against  such  his  confession;  and  [  285  ] 

reason  why  these  examinations  and  informations 

allowable  in  evidence  (under  the  cautions  above  pre- 
edy)  is,  because  they  are  judges  of  record,  and  the  informa- 
is  before  them  upon  oath  are  authorized  and  required  by 

of  parliament,  and  they  are  judges  of  the  crimes  upon 
ich  the  informations  are  taken. 

^elsh  forceably  took  away  Mrs.  Puckring  and  married 
,  and  thereupon  a  temporary  act  of  parliament  was  ob- 
led,  enabling  commissioners  therein  named  to  hear  and  de- 
nine  that  marriage,  and  to  dissolve  it,  if  there  were  cause: 
that  cause  Mrs.  Puckring  herself  was  examined  touching 

manner  of  the  marriage,  as  a  supplemental  proof,  and  died 
iging  the  suit,  Welsh  was  after  indicted  upon  the  statute  of 
y.  7.  for  this  fact  for  felony,  and  it  was  moved,  that  this 
iminalion  of  Mrs.  Puckring  might  be  read  in  evidence 
linst  the  prisoner,  but  it  was  denied.  1.  Because  it  was  a 
»ceeding  according  to  the  civil  law  in  a  civil  cause.  2.  Be- 
ise  that  suit  was  originally  at  the  instance  of  Mrs.  Puck- 
\g  and  her  own  cause,  and  tho  she  be  according  to  the  civil 
r  examinable,  as  a  supplemental  proof,  yet  it  was  a  cause 

her  own  interest,  and  therefore  at  common  law  not  allow- 
le,  tho  the  commissioners  that  took  the  examination  were 
Iges  constituted  by  that  which  then  was  allowed  to  be  an 
,  of  parliament.     M,  1652.  B.  R. 

A.  commits  a  felony  in  the  county  of  B,  and  flies  into  the 
mty  of  C.  and  there  is  taken  and  brought  before  a  justice  of 
ace  of  the  county  of  C  where  A.  is  examined,  and  informa- 
ns  upon  oath  taken  by  that  justice,  tho  the  justice  of  peace 

the  county  of  C  had  not  an  original  cognisance  of  a  felony 
mmitted  in  the  county  of  B,  yet  these  examinations  and  in- 
*mations  being  transmitted  into  the  county  of  B,  where  •^.  is 
licted,  may  be  read  in  evidence  against  him.  Dalt,  Just. 
I9«  111.  p.  299.  for  tho  he  hath  not  an  original  jurisdiction  of 
J  cause,  yet  he  hath  a  consequential  jurisdiction  thereof, 
ving  the  party  before  him,  and  it  is  in  order  to  the  preserva- 
n  of  the  peace. 

If  a  justice  of  peace  takes  information  in  a  case  of 
jh  treason,  it  seems  these  cannot  be  read  in  evi-  [  286  ]] 
nee  upon  an  indictment  of  treason,  because  high 
ason  is  not  within  that  commission,  but  it  is  of  use  only,  as 

information  upon  oath,  which  they  may  take,  tho  they 
onot  proceed  upon  it,  for  all  treason  is  a  breach  of  the 
ace;  qusere  tat/ien^  if  it  be  not  allowable  to  be  given  in 
idence. 
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CHAPTER  XXXIX. 

CONCERNING   EVIDENCES   REQUISITE,  OH   ALLOWED  BT  ACTS  0? 
PARLIAMENT,  AND  PRESUMPTIYB   ETIDKNCS. 

Br  the  statutes  of  1  E.  6.  cap.  12.  5  E.  6.  cap.  12.  there  ought 
to  be  two  witnesses  to  an  indictment  of  high  treason,  and  these 
witnesses  are  to  be  sworn  before  the  jury  also  upon  his  trials 
unless  he  willingly  without  violence  confess  the  same. 

These  two  witnesses  are  still  required  upon  his  indictment, 
and  it  is  not  altered  by  the  statute  of  1  4*2  P.  ^M.  cap.  10. 
which  restores  the  common  law  trial,  but  extends  not  to  the 
indictment.  Co.  P.  C.  cap.  2.  p.  25.  vide  suproy  Part  I.  p.  298. 

A  confession  upon  examination  before  a  competent  judge 
before  indictment  is  such  a  confession,  as  the  statute  allows. 
Co.  P.  C.  ubi  supra^  and  so  it  was  agreed  in  the  case  of  Tangt 
and  others,  14  Car.  2.{a) 

If  one  witness  be  positive,  and  the  other  witness  is  only  by 
hearsay,  these  are  not  two  lawful  accusers  within  the  statute, 
agreed  by  all  the  justices  in  the  lord  Lumky^s  case 
[  287  ]  Hill.  14  Eliz.  cited  Co.  P.  C.  ubi  supra  against  the 
opinion  in  Dt/.  99.  b.  TAomas^s  csise;  but  two  witnesses 
are  not  requisite  either  upon  the  indictment  or  trial  of  treasons 
for  counterfeiting  money  by  the  express  provisio  of  the  statute 
of  i  ^2  P.  ^  M.  cap.  11.  which  directs,  that  in  all  treasons  for 
counterfeiting  or  impairing  of  coin  the  offenders  shall  be  in- 
dicted, arraigned,  tried,  convicted  and  attaint  by  such  evidence, 
and  in  such  manner  as  was  used  before.  1  E.  6. 

The  words  of  the  statute  5  ^-6  E.  6.  cap.  11.  are,  "That no 
person  shall  be  indicted,  convicted,  or  attaint  for  any  the  trea- 
sons aforesaid,  or  for  any  other  treasons,  that  now  be,  or  here- 
after shall  bcj  which  shall  hereafter  be  perpetrated,  committed 
or  done,  unless  the  same  offender  be  thereof  accused  by  two 
lawful  accusers,  &c."  It  may  be  considerable,  whether  this  act 
extends  to  treasons  de  novo  made  by  act  of  parliament  after 
5  4-6^.  6.(i) 

If  such  new  treasons  be  enacted  after,  as  that  of  5  Eliz.  cap- 
11.  and  IS  Eliz.  cap.  1.  concerning  clipping  and  washing  of 
coin,  and  also  1  Mar.  cap.  6.  which  have  this  expression  {being 
thereof  lawfully  convict  orattaintf  according  to  the  due  ari^ 
and  course  of  the  laws  of  this  realm  shall  suffer  i&n/A,  ^l 
there  seems  to  be  no  necessity  of  two  witnesses  uplb  the  in- 

(a)  K€l.  18.  vidM  Part  I. ^.304.         (6)  See  Kd.  9, 18, 49.  vt^  PmH  Lp.397' 
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dictment  or  trial.  1.  Because,  according  to  the  due  order  and 
course  of  the  laws  seems  to  intend  common  law.(r)  2.  But  if 
there  were  doubt  of  that,  yet  in  these  acts  concerning  coin  the 
statute  oi  \  Sr  2  P.  6r  M,  cap.  11.  enacts,  ''That  all  offenses 
concerning  counterfeiting,  forging,  or  impairing  any  coin  cur* 
rent  within  the  realm,  shall  be  indicted,  arraigned,  tried,  con- 
vict and  attaint  by  such  evidence,  and  in  such  manner,  as  hath 
been  used  before  the  first  year  of  E.  6."  therefore,  if  the  statute 
of  E.  6.  should  be  construed  to  refer  to  any  future  statute 
making  treason,  there  will  be  the  same  reason  to  carry  over 
the  statute  of  1  ^  2  P.  4*  M,  cap,  II.  to  the  treasons  enacted 
against  impairing  of  coin  by  5  fy  18  Eliz, 

But  yet,  as  to  other  treasons,  it  may  be  very  ques- 
tionable, whether  5  ^  6  iS.  6.  doth  as  to  this  point  [  288  ] 
extend  to  treasons  newly  anacted  after,  I.  Because  tho 
a  former  act  may  direct  the  proceedings  upon  a  new  offense 
made  after,  (as  the  statutes  of  IS  Eliz,  cap.  5.  31  Eliz.  cap,  5i 
eonceming  informers,  21  Jac.  cap.  4.  concerning  suing  informa- 
tions in  the  proper  county,  and  pleading  the  general  issue,)  yet 
this  doth  not  in  terminis  extend  to  offenses  to  be  committed 
against  statutes  to  be  made,  but  only  in  all  other  treasons  here- 
after to  be  committed.((/)  2.  Because  most  commonly  in  the 
ads,  that  after  5  4'  6  £.  6.  enacted  new  treasons,  if  the  parlia- 
ment intended  two  lawful  witnesses,  it  most  commonly  ex- 
presseth  it  accordingly;  quasre,  for  I  ^  2  P.  4*  M.  cap,  11. 
teems  to  import,  that  in  new  treasons  concerning  counterfeiting 
foreign  coin  made  current  %y  proclamation,  there  would  have 
been  a  necessity  of  two  witnesses  by  the  statute  of  5  ^  6  ^.  6. 
and  therefore  provides  against  it. 

By  the  statute  of  21  Jac.  cap.  27.  the  mother  of  a  bastard 
ebild  concealing  its  death  shall  suffer  as  in  murder,  unless  she 
prove  by  one  witness,  that  the  child  was  born  dead;  this  statute 
atajids  yet  continued  among  many  others  by  a  clause  in  the  lat- 
ter end  of  the  act  for  relief  of  the  northern  army.   16  Car.  1. 

1^.  4.(*)  until  by  parliament  it  be  otherwise  enacted. 


(e)  I  eumot  we  why  these  funeral  words  should  he  confined  only  to  the  com* 
ttmm  lew*  since  the  law§  in  the  plural  number  do  as  fully  express,  and  seem  most 
HAturally  to  include  all  the  laws  of  the  land,  whether  common  or  statvte, 

{d)  The  statute  of  5  4r  6  £.  6.  seems  expre»$ly  Sf  in  terminis  to  extend  to  trea* 
mmtBf  which  should  be  Afterwards  enacted;  what  else  can  be  the  meaning  of  the 
WurdSt  city  oiker  Ireosons,  that  now  6e,  or  hereafter  shaU  be  ?  for  these  words  can- 
IMIC  reasonably  be  intended  only  of  offenses  hereafter  to  be  committed,  because 
tiiat  ie  pro?ided  for  by  the  other  words  immediately  following,  which  $hall  here^ 
^fter  ht  ferpdtnUed^  commitUd  or  done:  but  to  obviate  all  doubts,  it  is  since  pro* 
Tided  by  7  W.  3.  tap.  3.  •^That  in  all  cases  of  high  treason,  whereby  any  corrap- 
tion  of  blood  shall  ensue,  no  person  shall  be  indicted,  tried  or  attainted,  but  upon 
the  oaths  of  two  lawful  witnesses.** 

(•)  Vfd€  3  Car.  1.  cap.  b.  §.  23.  in  fine. 
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Tho  indictment  to  put  the  prisoner  to  this  proof  by  one  vit- 
ness,  that  the  child  was  dead  born,  must  contain  this  special 
matter,  that  the  prisoner  was  delivered  of  a  child,  which  by  the 
laws  of  the  kingdom  was  a  bastard,  and  that  it  was  born  alire^ 
and  shew  how  she  killed  it. 

But  the  indictment  need  not  allege,  that  she  con- 
r  289  ]  cealed  it,  but  it  must  be  proved  upon  evidence,(«^)  if 
advantage  be  taken  of  this  statute  against  her. 

The  indictment  doth  not  conclude  contra  formatn  staiuti^ 
for  the  statute  only  directs  the  evidence,  where  the  case  is  with- 
in it,  but  created  not  a  new  crime.(e) 

If  there  be  no  concealment  proved,  yet  it  is  left  to  the  jury  to 
inquire,  whether  she  murdered  it  or  not,  by  those  circumstances 
that  occur  in  the  case,  as  if  it  be  wounded  or  hurt,  4rc.  but  it 
doth  not  put  her  upon  an  absolute  necessity  of  proving  it  bora 
alive  by  one  witness,  and  so  the  evidence  stands  but  as  at  com- 
mon law. 

If  upon  the  view  of  the  child  it  be  testified  by  one  witness 
by  apparent  probabilities,  that  the  child  was  not  come  to  its 
debitum  partus  tempusy  as  if  it  have  no  hair  or  nails,  or  other 
circumstances,  this  I  have  always  taken  to  be  a  proof  by  one 
witness,  that  the  child  was  born  dead,  so  as  to  leave  it  never- 
theless to  the  jury,  as  upon  a  common  law  evidence,  whether 
she  were  guilty  of  the  death  of  it  or  not. 

In  some  cases  presumptive  evidences  go  far  to  prove  a  per- 
son guilty,  tho  there  be  no  express  proof  of  the  fact  to  be  com- 
mitted by  him,  but  then  it  must  beVery  warily  pressed,  for  it  is 
better  five  guilty  persons  should  escape  unpunished,  than  one 
innocent  person  should  die.[l] 

{d)  If  no  intent  to  conceal,  it  ii  not  marder  within  the  itatate,  tlio  no  bodf 
were  present  at  the  time  of  the  delivery.   Kelc  33. 
(e)  See  Ann  Davis's  case,  KeL  32. 


[1  ]  Presumptive,  or  (as  it  is  usually  termed)  circumstantial  eridenee.  Is  reoehraUt 
in  criminal  as  well  as  in  civil  cases :  and  indeed  the  necessity  of  admitting  such 
evidence  is  more  obvious  in  the  former  than  in  the  latter;  for,  in  criminal  eases, 
the  possibility  of  proving  the  matter  charged  in  the  pleading  by  direct  and  posi> 
tive  testimony  is  much  more  rare  than  in  civil  cases. 

A  presumption  is,  where  some  facts  being  proved,  another  follows  as  a  natnral 
or  very  probable  conclusion  from  them,  so  as  readily  to  gain  assent  from  the  roers 
probability  of  its  having  occurred,  without  further  prooU  The  fact  thus  assented 
to  is  said  to  be  presumed,  that  is,  taken  for  granted  until  the  contrary  be  proved 
by  the  opposite  party ;  stabitur  prasumplioni  donee  probetur  in  eontrmrimwu  Cs. 
Lit.  273.  And  it  is  adopted  tlic  more  readily,  in  proportion  to  the  difficulty  of 
proving  the  fact  by  positive  evidence,  and  to  the  obvious  facility  of  disproving  it 
or  of  proving  facts  inconsistent  with  it,  if  it  really  never  occurred. 

These  presumptions  are  of  three  kinds;  violent  presumptions,  where  the  facts 
and  circumstances  proved  necessarily  attend  the  fact  prosomed ;  OUb.  Ev,  157 ; 
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If  a  horse  be  stolen  from  A.  and  the  same  day  B.  be  found 
upon  him,  it  is  a  strong  presumption  that  BjsXo\^  him,  yet  I  do 
remember  before  a  very  learned  and  wary  judge  in  such  an  in- 
stance jff.  was  condemned  and  executed  at  Oxford  assises,  and 


fnkMt  presnmptioDS,  where  the  facts  and  circamstancea  proved  uiually  attend 
the  fact  preaamed ;  3  BL  Cam,  372 ;  and  light  or  rath  presuinptiona,  which,  how- 
ever, have  no  weight  or  validity  at  alL  Jb.;  Gdb.  Ev,  157 ;  Co,  JUL  6.  6.  If, 
upon  an  indictment  for  marder,  it  were  proved  that  the  deceased  was  murdered 
in  a  hoaae,  and  that  the  defendant  wat  immediately  aflerwardi  seen  running  oat 
of  it  with  a  bloody  sword  in  his  hand;  these  facts  raise  a  violent  presumption  that 
the  defendant  was  the  murderer ;  for  the  blood,  the  weapon,  and  the  hasty  flight, 
are  all  circnmstances  necessarily  attending  the  fact  presumed,  namely,  the  mur- 
der. Co.  ZAt,  6.  6.;  Staundf,  179,  a,;  GiU,  Ev.  157.  So  upon  an  indictment  for 
■lealing  in  a  dwelling-house,  if  the  defendant  were  apprehended  a  few  yards  f^om 
the  outer  door,  with  the  stolen  goods  in  his  possession,  it  would  be  a  violent  pre- 
sumption of  his  having  stolen  them;  but  if  they  were  found  in  his  lodgings  some 
time  afler  the  larceny,  and  he  refused  to  account  for  his  possession  of  them,  this, 
together  with  proof  that  they  were  actually  stolen,  would  amount,  not  to  a  violent, 
Init  to  a  probable  presumption  merely ;  but,  if  the  property  were  not  found  recenUy 
afier  the  loea,  as,  for  instance,  not  until  sixteen  months  afler,  it  would  be  but  a 

Hghl  or  rash  presumption  and  entitled  to  no  weight    JR.  ▼. ,  2C.if  P,  459* 

And  if  the  prisoner  give  a  reasonable  aceoont  of  the  manner  in  which  he  became 
poeBCBBed  of  the  goods  this  will  so  far  rebut  the  presumption  as  to  throw  it  upon 
the  prosecutor  to  negative  that  account  R,  v.  Crowhunt^  I  CSf  P.  370.  Such 
presnmption  will,  of  course  also  vary  according  to  the  nature  of  the  property 
stolen,  and  whether  it  be  or  be  not  likely  to  pass  readily  from  hand  to  hand.  See 
R,  V.  Pmriridge^  1  C,  Sf  P.  551.  So  upon  an  indictment  for  arson,  proof  that  pro- 
perty, which  was  in  the  house  at  the  time  it  was  burnt  was  afterwards  found  in 
the  possession  of  the  defendant,  raises  a  probable  presumption  that  the  defendant 
was  present  and  concerned  in  the  arson.  See  R.  v.  Riekman^  2  Ea$t,  P.  C.  1035. 
Whm,  upon  an  indictment  for  perjury,  in  falsely  taking  the  freeholder's  oath  in 
the  name  of  J.  W.  at  a  parliamentary  election,  it  was  proved  that  the  freeholder's 
oath  was  administered  to  a  person  who  polled  on  the  second  day  of  the  election 
by  the  name  of  J.  W. ;  that  there  was  no  such  person  in  fact  as  J.  W. ;  that  the 
defendant  voted  on  the  second  day,  though  he  was  not  a  freeholder ;  that  he  did 
not  vote  in  his  own  name  or  in  any  other  than  the  name  of  J.  W. ;  that  there  wae 
but  one  false  vote  given  on  the  second  day's  poll ;  and  that  the  defendant  some 
time  afterwards  boasted  that  he  had  done  the  trick  and  was  not  paid  enough  for 
the^'e6  and  was  afraid  he  should  be  pmlUd  up  far  hit  bad  vate;  the  court  held  that 
this  was  sufficient  evidenee  for  the  jury  to  presume  that  the  defendant  voted  Uk 
the  nease  of  J.  W.,  and  consequently  to  find  him  guilty  of  the  charge  in  the  indict- 
ment R.V.  Prtef ,  6  Eatt^  323.  Upon  an  indictment  for  disposing  of  and  putting 
away  a  forged  bank-note,  knowing  it  to  be  forged,  proof  that  the  defendant  has 
passed  other  fbrged  notes  raises  a  probable  presumption  that  he  knew  the 
iiote»  for  the  passing  of  which  he  is  now  indicted,  to  be  forged;  and  if,  in  addition 
to  this*  it  be  proved  that  the  defendant,  when  he  passed  these  notes,  gave  a  false 
name  or  address,  it  amounts  to  a  violent  presumption  of  his  guilty  knowledge. 
And  the  same  open  indictments  for  uttering  counterfeit  money. 

Id  addition  to  the  presumptions  which  a  jury  may  make  from  circumstantial 
evidence,  there  are  also  presumptions  in  law.  Thus,  in  murder,  the  law  presumea 
maUea  iVom  the  act  of  killing,  until  the  contrary  be  proved  by  the  defendant 
Ite.  355;  1  Eaat,  P,  C.  340.  And  the  law  also  infers  that  e^ery  man  mu^t  coi»- 
template  the  necessary  consequence  of  his  own  act.  R,  v.  Dixon,  3  M.  Sf  Sel,  15. 
TbaB,  the  ottering  of  a  forged  stock  receipt  to  a  person  who  employed  the  prisoner 
to  purchase  stock  to  that  amount,  and  advanced  the  money,  was  holden  sufficient 
evidenee  of  an  attempt  to  defraud,  notwithstanding  the  belief  of  the  party  to  whoai 
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yet  within  two  assises  after  C.  being  apprehended  for  another 
robbery  and  convicted,  upon  his  judgment  and  execution,  cod- 
fessed  he  was  the  man  that  stole  the  horse,  and  being  closely 
pursued  desired  B.  a  stranger  to  walk  his  horse  for  him,  while 
he  turned  aside  upon  a  necessary  occasion  and  escaped;  and 
B.  was  apprehended  with  the  horse  and  died  innocently. 

I  would  never  convict  any  person  for  stealing  the 

[  290  ]  goods  cvjusdam  ignoti  merely  because  he  would  not 

give  an  account  how  be  came  by  them,  unless  there 

were  due  proof  made^  that  a  felony  was  committed  of  these 

goods. 

I  would  never  convict  any  person  of  murder  or  manslaughter, 
unless  the  fact  were  proved  to  be  done,  or  at  least  the  body 
found  dead,(/)  for  the  sake  of  two  cases,  one  mentioned  in  mjr 
lord  Coke*s  P.  C.  cap.  104.  p.  232.  a  Warwickshire  case.(/f) 

Another  that  happened  in  my  remembrance  in  Staffordskirt^ 

if)  This  wat  alM>  a  rale  in  the  civil  law.    Dig.  Lib.  XXIX.  7U.  5.  §.  24. 

(g)  That  caae  was  thus,  An  uncle,  who  had  the  bringing  op  of  his  niece,  to 
whom  he  was  heir  at  law,  correcting  her  for  some  offence,  she  was  heard  to  saj, 
Good  uncU  do  not  kill  me;  after  which  time  the  child  could  not  be  found,  wheie- 
upon  the  uncle  was  committed  upon  suspicion  of  murder,  and  admonished  bj  the 
justices  of  assise  to  find  out  the  child  by  the  next  assises^  against  which  time  he 
could  not  find  her,  but  brought  another  child  as  like  her  in  person  and  years  as  he 
could  find  and  apparelled  her  like  the  true  child,  but  on  examination  she  wu 
found  not  to  be  the  true  child:  upon  these  presumptions  he  was  found  guilty  and 
executed;  but  the  truth  was,  the  child  being  beaten  ran  away,  and  was  received 
by  a  stranger,  and  afterwards,  when  she  came  of  age  to  have  her  land,  came  and 
demanded  it,  and  was  direcUy  proved  to  be  the  true  child. 


it  was  uttered,  that  the  prisoner  had  no  such  intention.  R.  v.  Skephtrd^  R,^R. 
169.  So,  where  a  man  was  indicted  under  the  repealed  statute  43  O.  IIL  c  58, 
for  setting  fire  to  a  mill,  with  intent  to  injure  tlie  occupiers,  it  was  holden  that 
the  intent  might  be  inferred  firom  the  act  It  v.  Farrin^Um^  ^  ^  ^  207.  And 
upon  an  indictment  for  forgery,  an  intention  to  defraud  the  person  who  wonU 
have  to  pay  the  instrument  if  it  were  genuine,  may  be  inferred,  even  thoogh  the  ia- 
strument  may  be  so  framed  as  not  to  impose  upon  him,  and  the  intention  to  defirand 
be  general,  and  not  confined  or  in  an^  way  pointed  to  the  person  by  whom,  if 

fenuine,  the  instrument  would  be  paid.  K.  v.  Afasagora,  R.  A  R,  291 ;  JRnr.T. 
ft//,  2  Mood,  C.  C  30;  8  C.  ^  /".  274.  Where  a  man  has  in  possession  a  Uigt 
quantity  of  counterfeit  coin  unaccounted  for,  it  may  be  inferred  that  he  procnrsd 
it  with  intent  to  otter  it,  if  there  be  no  evidence  that  he  was  the  maker.  R.  r. 
Fuller^  R.  Sf  R.  308.  So,  in  every  case,  intention  can  be  but  matter  of  presanp. 
tion  arising  either  from  the  facts  stated  in  the  indictment,  or  from  extrinsic  &ots 
stated  in  evidence.    See  ante^p,  104. 

It  may  also  be  necessary  to  observe,  that  the  law  presumes  every  man  to  ba 
innocent,  until  the  contrary  be  proved.  R.  v.  Twyning^  3  B.  4*  ^Id.  386 ;  tKinns 
v.  Dixon,  5  B.Sf  C.  758.  It  is  also  a  maxim  of  law  that  ''omnia  prmntmuMur 
tite  et  solemniter  eiot  acta  donee  probetur  in  eontrarium  ;  upon  which  ground  it 
will  be  presumed,  even  in  a  case  of  murder,  that  a  man  who  has  acted  in  a  i    "* 


capacity  or  situation  was  duly  appointed.  R.  v.  Vereltt^  3  Camp.  439 ;  R,  r. 
Gordon,  1  Leach,  315 ;  Reg.  v.  Murphy,  8  0.  dp  P.  297;  Reg.  ▼.  Ntmiam,  1  C.  k 
JC.469.    Bee  ArchboldCrim.Fl€ad.  if  Ev.  p.  IfU. 
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\rhere  ^.  was  long  missing,  and  upon  strong  presumptions  B. 
xiras  supposed  to  have  murdered  him,  and  to  have  consumed 
tiim  to  ashes  in  an  oven,  that  he  should  not  be  found,  where- 
mipon  JB.  was  ibdicted  of  murder,  and  convict  and  executed,  and 
xirithin  one  year  after  ^.  returned,  being  indeed  sent  beyond 
sea  by  B.  against  his  will,  and  so,  tho  B.  justly  deserved  death, 
3ret  he  was  really  not  guilty  of  that  oflfense,  for  which  he  suf- 
fered. 

But  of  all  difficulties  in  evidence  there  are  two  sorts  of  crimes, 
that  give  the  greatest  difficulty,  namely  rapes  and  witchcraft, 
wherein  many  times  persons  are  really  guilty,  yet  such  an  evi- 
dence, as  is  satisfactory  to  prove  it,  can  hardly  be  found;  and 
on  the  other  side  persons  really  innocent  may  be  entangled 
under  such  presumptions,  that  many  times  carry  great  proba- 
bilities of  guilt.  Tutius  semper  est  errare  in  acquietando 
gudm  in  puniendo^  ex  parte  misericordise,  qudm  ex  parte 
Justitise. 


[291] 
CHAPTER  XL.  ^        -^ 

CONCERNING  VARIANCE  BETWEEN  THE  INDICTMENT  AND  EVI- 
DENCE, AND  WHERE  THE  EVIDENCE  PROVES  THE  INDICT- 
MENT,  AND   WHERE    NOT. 

It  •/^.  be  indicted,  that  the  first  ofJult/  21  Car.  2.  he  robbed  or 
^urderd  B.  and  upon  evidence  it  appears,  that  it  was  commit- 
ted another  day,  or  another  year,  either  after  or  before  the  time 
i^id  in  the  indictment,  yet  this  proves  the  issue  for  the  king; 
Only  it  is  requisite,  if  there  be  an  escheat  in  the  case,  and  that 
the  felony  were  committed  after  the  day  laid  in  the  indictment, 
for  the  jury  to  find  the  day,  because  the  relation  of  the  escheat 
to  avoid  mesne  grants  and  incumbrances  relates  to  the  time  of 
the  felony  committed,  32  Eliz.  per  omnes  justic*  Co.  P.  C. 
ca/9.  104.  p.  230. 

•     \tJi.  be  indicted  for  a  robbery  or  murder  apud  A.  in  com? 

fi.  if  it  were  committed  in  another  county,  regularly  he  ought 

to  be  found  not  guilty^  because  regularly  an  ofifense  of  that 

nature  in  one  county  is  not  presentable  out  of  the  county  where 

u  was  done,  but  tho  it  were  done  in  another  vill  in  the  county 

of  B.  yet  he  is  to  be  found  guilty,  for  the  vill  is  not  material. 

If  the  evidence  in  murder  difier  from  the  indictment  in  specie 
mortiSj  as  if  the  indictment  were  for  killing  by  poison,  and  the 
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evidence  be  of  killing  by  stabbing,  it  doth  not  maintain  the 
indictment.    9  Co,  Rep,  67.  a.  Mackally^s  case. 

But  if  the  indictment  were  for  poisoning  with  one  kind  of 
poison,  and  the  proof  be  of  another  kind  of  poison,  or  the  indict- 
ment be  for  killing  with  a  sword,  and  the  evidence  be  of  kitliog 
with  a  staff,  or  with  a  gun,  it  maintains  the  indictment,  for  the 
common  effectual  word  in  both  is  perctissii :  vide  9  Co,  Rep. 
67,  a,  Mackally^scdiSe.  Co.  P.  C,  cap.  62.  p.  135.  Sir  Thomat 
Overbury^s  case.(a) 

And  the  same  law  holds  in  relation  to  the  acces« 
[  292  ]  saries  to  such  principals,  and    with  the    same  dif- 
ference. 

If  A.  £,  and  C.  be  indicted  for  the  murder  of  D.  and  it  is  laid 
in  the  indictment,  that  A,  gave  him  the  stroke,  whereof  he  died, 
and  that  B,  and  C.  were  prxsentesy  auxiliantes  4*  abettanlth 
tho  upon  the  evidence  it  appears,  that  B.  alone  gave  the  stroke, 
whereof  he  died,  and  ^.  and  C.  were  prassentes^  auxilianiei 
^  abeiiantesy  it  maintains  the  indictment,  for  they  are  all  prin- 
cipals, Mackally^s  case,  ubi  svpra,(b) 

If  t^.  and  B.  be  indicted  of  the  murder  of  C.  and  upon  the 
evidence  it  appears,  that  ^,  committed  the  fact,  and  B.  wasDOt 
present,  but  was  accessary  before  the  fact  by  commanding  it) 
B.  shall  be  discharged.  26  H,  8.  5. 

If  ^,  and  B.  be  indicted  as  principal,  and  C.  is  indicted  as 
accessary  to  both  after  the  fact  done,  ^,  and  B.  are  convicted, 
or  only  t/^.  is  convicted,  and  upon  the  evidence  against  C.it 
appears  he  was  accessary  only  \oA,  it  maintains  the  indictment. 
9  Co,  Rep,  119.  a,  lord  Sanchar^s  Cdise  per  curiafn,(c) 

A,  is  indicted  for  murdering  B.  ex  maliiid  praeeogiiaid,  en- 
deuce  of  malice  in  law,  as  killing  an  officer  X)T  watchman  in  the 
execution  of  his  office,  or  killing  a  man  without  any  provocation 
maintains  the  indictment,  because  the  law  interprets  it  malice. 
4  Co.  Rep.  67.  b. 

A.  is  specially  indicted  upon  the  statute  of  1  Jac.  cap,  8.  for 
stabbing  B,  not  having  a  weapon  drawn,  nor  stricken  first, 
cohira  formam  staiuiij  upon  the  evidence  it  appears,  that  the 
person  kild  struck  first,  yet  it  is  good  evidence  to  convict  wJ.  for 
manslaughter.  H.  23  Car,  1.  Harwood*s  csLse,{d) 

So  if  A  be  indicted  for  petit  treason  for  killing  his  roaster 
/ehnicif  prodiiorii,  fy  ex  vialitid  sud  prascogUatd^  tho  he  were 
not.  his  master,  he  may  be  found  guilty  of  murder,(e)  and  tho 
it  were  not  ex  malitid  prsBCOgitaid,  he  may  be  found  guilty  of 

(a)  Stat.  TV.  Vd.  I.  p,  118.  (6)  See  1  SM.  334,  WMm'9  cub. 

{e)  Vide  Part  I, p.  624.  {d)  StyU  86. 

(e)  Vide  Part  I.  p.  378.  if  po$tea,  cap.  46.  tubfina. 
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» 

j^nslaughter,  and  not  guilty  as  to  the  petit  treason;  and  so  I 

^ve  known  it  ruled  oftentimes. 
So  if  a  man  be  indicted  of  burglary,  and  gudd  feto- 

niei  4"  burglariier  cepii  bonOj  fye.  he  may  be  acquit  [  293  ] 
of  the  burglary,  and  found  guilty  of  simple  felony,  if 
the  evidence  riseth  no  higher. 

So  if  a  man  be  indicted  of  murder  «.r  malitid  prsscogitatdf 
an  evidence  proving  the  killing  upon  a  sudden  falling  out  is  a 
good  evidence  to  prove  him  guilty  of  manslaughter,  and  the 
jiiry*ought  accordingly  to  find  it.  Plow.  Com.  101.  a.  Co.  Lit. 
SiS2.  a.  And  so  in  an  appeal. 


CHAPTER  XLI. 

CONCERNING   THE   DEMEANOR   OF   THE    JURT,   AND   HOW   THEIR 
VERDICT   IS   TO   BE    GIVEN. 

After  the  arraignment  of  the  prisoners,  and  their  pleas  of  not 
guilty  received  and  recorded,  the  sheriff  returns  the  pannel  of 
the  jury,  the  prisoners  are  again  called  to  the  bar,  and  the  jury 
being  called,  and  appearing  the  prisoners  are  told  by  the  clerk, 
that  these  good  men  now  called  and  appearing  are  to  pass  upon 
their  lives  and  deaths;  therefore,  if  they  will  challenge  any  of 
them,  they  are  to  do  it  before  they  are  sworn. 

If  no  challenge  hinder,  the  jury  are  commanded  to  look  on 
the  prisoners,  and  then  severally  twelve  of  them,  neither  more 
nor  less,  are  sworn.  You  shall  well  and  truly  try^  and  true 
deliverance  make  between  our  sovereign  lord  the  king  and  the 
prisoners  at  the  bar^  whom  you  shall  have  in  charge^  [and 
true  verdict  give"]  according  to  your  evidence.  So  help  you 
God. 

After  the  jury  sworn  proclamation  is  to  be  made, "  That  if 
any  can  inform  for  our  lord  the  king  against  the  prisoners  at 
the  bar,  let  them  come  forth  and  they  shall  be  heard;"  then  the 

Erisoners  are  called  successively  to  the  bar,  first  t/9.  and 
e  is  commanded  to  hold  up  his  hand,  the  indictment  [  294  ] 
is  repeated,  <<  To  this  he  hath  pleaded  not  guilty ^  the 
issue  is  to  try,  whether  he  be  guilty  or  not  guilty;  if  you  find 
him  guilty,  you  shall  say  so,  and  inquire  what  goods  or  chat- 
tels, lands  or  tenements  he  had  at  the  time  of  the  felonv  or 
treason  committed,  or  at  any  time  after.  And  if  you  find  him 
not  guilty^  you  shall  inquire,  whether  he  did  fly  for  it,  and  if 
you  find,  that  be  fled  for  it,  you  shall  inquire  of  bis  goods  and 
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chattels,  and  if  you  find  hiih  not  guilty,  and  that  he  did  not  fly 
for  it,  you  shall  so  and  no  more.    Hear  your  evidence." 

I  have  set  down  the  clerk's  charge  to  the  jury,  because  it  con- 
tains the  effect  of  their  inquiry. 

Tho  there  be  twenty  prisoners  at  the  bar  for  several  felonies, 
and  the  oath  is  general  to  try  between  the  king  and  the  prison- 
ers at  the  bar,  yet  the  jury  is  to  inquire  of  no  more  than  what 
they  are  particularly  charged  with,  as  before ;  and  therefore,  tho 
twenty  have  pleaded,  and  stand  at  the  bar  when  the  jury  is 
sworn,  yet  the  court  may  stay  at  any  number  of  the  prisoners, 
and  so  the  jury  stand  charged  with  no  more  than  what  are  thus 
particularly  charged  upon  them. 

And  when  they  go  from  the  bar,  and  have  brought  in  their 
verdict  touching  these  particulars  thus  charged  upon  them, 
then,  if  the  same  jury  pass  upon  the  remaining  prisoners,  yet 
they  are  to  be  called  over  again,  the  prisoners  reminded  of  their 
challenges,  and  the  jury  sworn  de  novo  upou  the  trial  of  the 
rest  of  the  prisoners. 

For  in  law  the  jury  is  charged  with  no  more  than  those,  that 
have  their  indictments  and  plea  of  not  guilty^  and  evidence 
concluded  against  and  for  them  before  the  jury,  tho  possibly  all 
the  prisoners,  that  have  pleaded,  stood  at  the  bar,  when  the 
jury  was  first  sworn;  and  this  is  the  constant  course  at  Newgate. 

By  the  antient  law,  if  the  jury  sworn  had  been  once  particu* 
laxly  charged  with  a  prisoner,  as  before  is  shewed,  it  was  com- 
monly held  they  must  give  up  their  verdict,  and  they  could  not 
be  discharged  before  their  verdict  given  up,  and  so  is 
[  295  ]  my  lord  Coke,  P.  C.  cap.  47.  p.  110.  and  this  is  the 
reason  given  22  E.  3.  Coron,  449.  why  after  the  plea 
of  not  guilty,  and  the  inquest  charged,  the  prisoner  cannot  be- 
come an  approver,  because  the  inquest  shall  not  be  discharged; 
but  the  book  at  large,  t;tz.  21  E.  3.  18.  a.  mentions  not  the 
charging  of  the  inquest,  but  the  plea  of  not  guilty  and  the  jury 
at  the  bar.  Co.  Lit.  227.  b.  But  yet  the  contrary  course  hath 
for  a  long  time  obtained  at  Newgate,  and  nothing  is  more  ordi- 
nary than  after  the  jury  sworn,  and  charged  with  a  prisoner, 
and  evidence  given,  yet  if  it  appear  to  the  court,  that  some  of 
the  evidence  is  kept  back,  or  taken  off,  or  that  there  may  be  a 
fuller  discovery,  and  the  offense  notorious,  as  murder  or  bur- 
glary, and  that  the  evidence,  tho  not  sufficient  to  convict  the 
prisoner,  yet  gives  the  court  a  great  and  strong  suspicion  of  his 
guilt,  the  court  may  discharge  the  jury  of  the  prisoner,  and 
remit  him  to  the  gaol  for  farther  evidence,  and  accordingly  it 
hath  been  practised  in  most  circuits  of  England,{a)  for  other- 

(a)  And  fo  it  was  practised  in  Whitetnread'$  ease  in  treason,  see  State  TV.  VsL 
IL  p.  710,  827.    See  also  KeL  47, 53.    fiut  the  reason  given  for  this  practise,  if 
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wise  many  notorious  murders  or  burglaries  may  pass  unpun^ 
ished  by  the  acquittal  of  a  person  probably  guilty^  where  the 
full  evidence  is  not  searched  out  or  given.[l] 

If  after  the  jury  sworn  and  departed  from  the  bar,  one  of 
them,  viz.  A.  wilfully  goes  out  of  town,  whereby  only  eleven 
remain,  these  eleven  cannot  give  any  verdict  without  the  twelfth, 
but  the  twelfth  shall  be  fined  for  his  contempt,  and  that  jury 
may  be  discharged,  and  a  new  jury  sworn,  and  new 
evidence  given,  and  the  verdict  taken  of  the  new  jury,  [  296  ] 
and  thus  it  was  done  by  good  advice  at  the  gaol- 
delivery  at  Hertford  ^ug.  15.  Car.  1.  in  the  case  of  Hanscom 
the  departing  juryman. 

And  so  it  is  usual  at  the  gaol-delivery  at  Newgate^  if  a  jury 
be  charged  with  several  prisoners,  and  the  court  finds  by  pro- 
bable circumstances,  that  the  jury  is  partial  to  one  of  the  pri- 
soners, the  court  may  discharge  the  jury  of  that  prisoner,  and 
put  him  upon  his  trial  by  another  jury,  and  this  is  used  aUo  in 
other  circuits.(*) 

Upon  not  guilty  pleaded  twelve  are  sworn  to  try  the  issue, 
after  their  departure  ^.  one  of  the  twelve  leaves  his  companions, 
which  being  discovered  to  the  court,  by  consent  of  all  parties  B. 
another  of  the  pannel  is  sworn  in  the  place  of  •^,  and  afterwards 
•S,  returns  to  his  company,  which  being  made, known  to  the 
court,  t^.  is  called  and  examined  why  he  departed,  he  answered 
to  drink,  and  being  examined,  whether  he  had  spoken  with  the 
defendant,  denied  it  upon  his  oath,  whereupon  B,  wsls  dis- 
charged from  giving  any  verdict,  and  the  verdict  taken  of  Jl. 
and  the  other  eleven,  and  ^.  fined  for  his  contempt,  34  E.  3. 
Office  de  Court  12.  in  trespass.[2] 

it  were  law,  (which  yet  without  the  prisoner*!  consent  it  anwarranted  by  antient 
unffe;  vu/e  3  Co.  Inst.  110.  Co.  Lit.  227.  b.  1  And.  103.  Raym.  84.  State  TV. 
Fn.  II.  p.  951.)  tcemi  to  hold  as  strongly  in  behalf  of  the  prisoner  as  of  the  king. 
Stmte  TV.  Vol  IV.  p.  190.  and  yet  I  do  not  find  any  instance,  where  a  jury  once 
sworn  was  ever  discharged,  because  the  prisoner's  evidence  was  not  ready;  on  the 
contrary  in  lord  RusseWs  case,  the  court  refused  to  put  off  the  trial  only  till  the 
afternoon  of  the  same  day,  pretending  they  could  not  do  it  without  the  consent  of - 
tbe  attorney  general,  altho  in  that  case  the  jury  were  not  sworn,  and  the  prisoner 
urged,  that  he  had  witnesses,  who  could  not  be  in  town  till  night,  in  which  case 
It  was  certainly  in  the  discretion  of  the  court  to  put  it  off  or  not  State  TV.  VoL 

III.  p.  S30,  631.  It  hath  however  been  since  holden  for  law,  that  a  ^ury  once 
charged  in  a  capital  case  cannot  be  discharged,  till  they  have  given  their  verdict, 
and  the  case  of  Wkitebread  was  thought  a  very  extraordinary  one.  See  lord 
DelamereU  case.  State  TV.  Vol.  IV.  p,  232.  and  Rodkwood's  case,  State  TV.  VoL 

IV.  p.  659, 661.  and  Cook's  case.  State  TV.  VoL  IV.  p.  751.  Foster  16, 39,  76, 32a 
(•)  Qii«re  de  boc. 

[I]  See  Foster,  22,  30. 

[2]  lo  R.  V.  Qould,  Mick.  T.  4  Geo.  III.  the  defendant  was  indicted  for  murder. 
The  jury  were  sworn,  and  part  of  the  evidence  given ;  but  before  the  trial  was 
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If  thirteen  are  by  mistake  sworn,  the  swearing  of  the  last  of 
the  thirteen  is  void,  and  the  other  twelve  shall  serve. 

If  only  eleven  be  sworn  by  mistake,  no  verdict  can  be  taken 
of  the  eleven,  and  if  it  be,  it  is  error;  and  so  in  a  presentment, 
but  if  twelve  be  recorded  sworn,  no  averment  lies,  that  one  was 
unsworn.    Lamb^s  Justice  395. 

The  justices  at  common  law  may  npon  a  just  cause  remove 
a  juror,  after  he  is  sworn.    20  H.  6.  5.  a. 

When  the  jurors  depart  from  the  bar,  a  bailiff  ought  to  be 
sworn  to  keep  them  together,[3]  and  not  to  suffer  any  to  speak 
with  them. 

After  their  departure  they  may  desire  to  hear  one  of  the 


Q^tT^  one  of  the  jurjmen  was  taken  ill,  went  out  of  the  court,  with  the  jadge*8 
leave,  and  presently  after  died.  The  jud^  doubting  whether  he  could  swear 
another  jury,  discharged  the  eleven,  and  left  the  prisoner  in  gaoL  The  court  was 
moved  for  a  writ  ofhabea$  corpus  to  bring  up  the  prisoner,  that  he  might  be  dis« 
charged,  having  been  once  pot  upon  his  trial.  This  being  a  new  case,  the  court 
said  they  would  advise  with  the  other  judges  upon  it;  and  afterwards,  they  all 
agreed  that  the  prisoner  might  be  tried  at  the  next  assizes,  or  the  judge  might 
have  ordered  a  new  jury  to  have  been  sworn  immediately.  The  prisoner  wmm 
tried  accordingly  at  the  next  assizes,  and  acquitted  on  evidence.  3  Bum,  974. 

If  a  juror  be  taken  ill  during  the  trial  of  the  prisoner  for  felony,  the  jury  may 
be  discharged,  and  the  remaining  eleven,  together  with  a  new  juror,  resworn  to 
try  the  prisoner.  During  the  trial  of  Ann  ^albert,  before  Lawrence,  J.  for  mur- 
der, one  of  the  jury  was  seized  with  a  6t,  and  was  carried  out  of  the  court  in  an 
insensible  state.  The  judge  waited  some  time  in  hope  that  the  juror  might 
recover;  but  at  length  one  of  the  jury,  who  came  fVom  the  same  neighbourtKwd, 
requested  permission  of  the  court  to  go  to  the  publichouse  to  which  the  sick  man 
had  been  taken,  to  inquire  into  his  situation,  and  he  was  suffered  to  go,  accom- 
panied by  a  bailiff,  who  was  sworn  to  attend  him.  Upon  his  return  be  was 
•worn,  **  true  answers  to  make  to  such  questions  as  should  be  demanded  of  him;** 
and  he  then  deposed  that,  from  what  he  had  seen  of  his  fellow-juror,  and  (rem 
what  he  knew  of  the  state  of  his  health,  he  did  not  think  that  he  would  be  able  to 
attend  that  trial  immediately.  Mr.  J.  Lawrence  thereupon  (afier  reading  from  a 
MS.  book  of  Mr.  Justice  Boiler,  the  case  of  Jones,  otherwise  Horner,  where  a 
jury,  on  account  of  the  intoxication  of  one  of  the  jurors,  had  been  discharged,) 
discharged  this  jury,  and  ordered  another  jury  to  be  sworn;  and  all  the  other 
eleven  jurors  served  upon  the  second  pannel.  2  Leaeh^  706.  If  a  juryman  be 
taken  so  ill  as  to  be  incapable  of  attending  through  Uie  trial,  anotbBr  juryman 
returned  in  the  pannel  may  be  added  to  the  eleven,  but  the  prisoner  ahould  be 
offered  his  challenges  over  again  as  to  the  eleven,  the  eleven  should  be  sworn  dt 
fiooo,  and  the  trial  begin  again.  R.  v.  Edwards,  R,  Sf  R,  324;  3  Cmmp,  207; 
4  TaufU.  309. 


[3]  It  is  a  general  rule,  that  where  the  jury  are  permitted  to  separate,  in  < 
of  felony,  after  the  opening  of  the  evidence,  the  verdict  will  be  set  aside.  Os«. 
▼.  MeCaU,  1  Virg,  Ca.  271;  Overbee  v.  Com,  1  Robin.  756;  MeLain  v.  Sisic, 
9  Yerg.  241 ;  18  Johns,  218;  but  see  McCarter  v.  Com.  11  Ldgk,  633;  BUrtiu  v. 
Com,  id,  US;  Tovel  v,  Com,id,lH;  Kennedy  y.  Com,  Q  Virg,  Ca, 510;  Pesfis 
V.  Douglass,  4  Cow,  26;  Horton  v.  Horton,  2  id,  589  ;  Oliver  v.  TVut/ees,  5  t^ 
284;  Feople  v.  Ransom,  17  Wend.  423;  Petmle  v.  Beebee,  5  HUl,  32;  State  v. 
PrescotU  7  N,  Hamp,  290;  State  v.  Babcock,  1  Conn,  401;  State  v.  Miller, 
I  Dev.  if  Bat,  500;  Wyatt  v.  State,  1  Black/,  25;  Com.  v.  i?o6y,  12  Pick.  496; 
State  V.  McKee,  1  Bailey,  651. 
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ses  again,  and  it  shall  be  granted,  so  he  deliver  his  testi- 
in  open  court,  and  also  they  may  desire  to  propound 
>ns  to  the  court  for  their  satisfaction,  and  it  shall  be 
d,  so  it  be  in  open  court, 
jury  must  be  kept  together  without  meat, 
fire,  or  candle,  till  they  are  agreed.[4]  24  E.  3.  [  297  1 
Co.  Lit.  227.  A. 

hey  agree  not  before  the  departure  of  the  justices  of 
eiivery  into  another  county,  the  sheriflf  must  send  them 
in  carts,  and  the  judge  may  take  and  record  their  ver- 
a  foreign  county;  guasrCy  whether  in  such  cases  the  ses- 
aay  be  adjourned  before  the  verdict  taken.  19  Jlssiz* 
Scot.    4lJi88iz.ll. 

lere  be  eleven  agreed,  and  but  one  dissenting,  who  says 
I  rather  die  in  prison,  yet  the  verdict  shall  not  be  taken 
ven,  no  nor  yet  the  refuser  fined  or  imprisond,  and  there- 
here  such  a  verdict  was  taken  by  eleven  and  the  twelfth 
Bind  imprisond,  it  was  upon  great  advice  ruled  the  ver- 
as  void,  and  the  twelfth  man  deliverd,  and  a  new  venire 
ed.  41  .^tssiz.  11.  for  men  are  not  to  be  forced  to  give 
erdict  against  their  judgment  ;({r)  vide  P.  20  E.  1.  Bot. 
yrf.  coram  rege. 
^pital  causes,  whether  upon  indictment  or  appeal,  no 

.  Edit,  of  year  bookt  24.  a. 

It  ia  it  Dot  a  force,  when  any  of  the  jurors  are  obliged  to  comply  under 
i  of  being  starved  to  death,  for  how  can  it  be  expected,^at  twelve  con. 
men  shnald  in  all  cases  happen  to  be  of  the  same  sentiments?  and 
I  sntiently  it  was  not  necessary,  (at  least  in  civil  causes,)  that  all  the 
boold  agree,  but  in  case  of  a  difference  amon^^  the  jury,  the  method  was 
ifQMjne  part  from  the  other,  and  then  to  examine  each  of  them  as  to  the 
oAieir  differing  in  opinion,  and  if  after  such  examination  both  sides 
1  in  their  former  opinions,  the  court  caused  both  verdicts  to  be  fully  and 
f  recorded,  and  then  judgment  was  given  ex  dicto  nuijaris  fartU  jvru. 
thus  in  a  great  assise  upon  a  writ  of  right  between  the  abbot  of  Kirk* 
d  EdmmnS  de  Eyneourt  eleven  of  the  jur^  found  for  the  abbot,  and  one 
MuiJ  de  Eyneourt,  in  this  case  the  verdict  of  the  eleven  was  first  re- 
Kobcrtus  de  Harblinge  Sf  omnee  alii  prater  Radulphum  JUium  Simonis 
mftr  eacramentum  suum^  Sfc.  and  then  follows  the  dictum  of  the  twelfth 
Ejetaf  Radulphus  Jiliue  Simonis  dieit  euper  eacramentum  9uum,  Sfc.  then 
the  judgment,  *jSe<{  ^ia  prttdicti  undecim  eoncorditer  Sf  prwiei  dtcunl, 


»  Doe.  ^  Stu,  158:  R.  v.  Stone,  B  T.  R.  537;  R.  v.  Kennear,  fl  B,  if 
3;  Everett  v.  YouelU,  4  S.  ^  Ad.  681;  R.  v.  H'oo/^,  1  ChU.  R.iOi; 
Cook,  6  8,  8f  R.  577;  Com,  v.  Clue,  3  Rawle,  498;  Perrinton  v.  Hufii- 
S  Oreenl.  379 ;  Harrioon  v.  Rotoan,  4  Wash,  C.  C,  R.  32;  V.  S,  v.  Hao^ 
409;  Com.  v.  Purchaee,  2  Pick.  521;  Peojde  v.  Goodwin,  18  Jokno.  187; 
.  Slate,  1  Walk.  134;  U.  &  v.  Gibert,  2  Sumn.  19;  U.  S.  v.  Coolidge, 
164;  17.  S.  V.  Shoemaker,  2  McLem,  114:  People  v.  Olcott,  3  JoAnt .  301 ; 
HIM,  1  Dev.  49;  State  v.  Ephraim,  2  Deo.  ic  Bat,  162;  Mahela  v.  Slate^ 
.  532. 
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verdict  can  be  given  by  default  in  the  absence  of  the  party. 
16  j^ssiz.  13. 

But  if  the  prisoner  hath  pleaded  to  the  country, 
[  299  3  and  when  he  is  to  be  tried  will  say  nothing,  yet  no 

gudd  mradietut  abbot  Sf  eeclesia  tua  prctdicta  maju$  ju*  kabtant  tetundi  SfC,  ideo 
eoneiaeratum  est,  qudd  pradictus  abbas  Sf  suceeuoret  $ui  tentarU  prttdicta  iene- 
metUa  de  catero  in  perpetuum,  Sfc,  Placita  coram  justic*  itinerant*  in  com*  Liiu 
coln  anno  56  Hen.  3.  itot,  29.  in  dorso. 

In  an  aBftise  of  novel  dineisin  between  William  Tristram  plaintiff,  and  John  iSi- 
menel  and  others  defendants,  where  the  whole  jarv  consisted  of  only  eleven,  ten 
found  for  Tristram,  and  one  for  Simenel,  and  both  verdicts  are  recorded  in  this 
manner.  Decern  jurati  dicunt,  qudd,  Sfe,  i  undecimus  juratomm*  seilieei  Johan- 
nes  Kineth  dieit,  Sfc.  Et,  quia  dieto  majoris  partis  juratorum  standum  esl,  qudd 
pradietus  Willielmus  recuperet  seisinam  suam  de  pr^ictis  tenemetUis  versus 
pradietos  Johannem  Sf  alios  per  visum  reco^Uorum  Sf  dampna  ovtf  taxaniur 
pur  jur*  ad  duas  marcas  Sf  Johannes  Sf  alii  in  miserieordia.  Pas.  14  £.  1. 
Rot.  10.  coram  Rege. 

The  like  practice  is  supposed  in  the  case  here  quoted  by  the  author.  Pas.  90 
E.  1.  Rot,  43.  coram  rege,  which  was  thus,  Martin  Fitx.Osbert  recovered  seisin 
of  certain  lands,  6fc.  in  West-Somerton  agninst  the  prior  of  Buttelye  before  John 
de  Lovetot  and  William  de  Pageham,  judges  of  assise  in  Norfolk  anno  16  J?.  1. 
The  prior  aflerwards  complained  greatly,  that  injustice  had  been  done  him  by 
Lotetot  at  the  said  assise,  and  thereupon  the  bishop  of  Winchester  and  others 
were  ordered  to  hear  the  matter  and  do  justice  to  the  prior.  Upon  this  Lovetoi 
and  Pageham  were  called  before  the  said  bishop,  ^c.  and  the  prior  objected  to 
Lovetot,  ^  Qu6d  fieri  fecit  falsam  irrotulationem  in  rotulis  suis,  &.  contrariam 
veredicto  juratorum  asslseB  proedicte,  &,c.  &  hoc  paratus  est  verificare  per  pr«- 
dictos  juratores.  qui  omnes  sunt  superstites,  &.c.**  To  which  Lovetot  ond  Page^ 
ham  replied  by  justifying  themselves,  and  insisting,  **  Qudd  bend  6l  ritd  proces- 
serunt  ad  captionem  illius  assisiB,  unde  vocant  recordum  rotolorum  suorum,  &c.** 
in  which  the  judgment  pronounced  by  Lovetot  was  entered  in  the  foUowinsr 
manner,  **  £t  quia  per  pnedictum  assisam  convlctum  [compertum]  fiiit,  qn6d  JSo- 
ricus,  de  quo  predictus  Martinus  exivit,  fuit  liber  homo  &  libene  conditionis; 
&  quamvis  ipse  Edricus,  &  exitus  de  ipso  proveniens  tenuisseni  de  prs^icto 
Priore  &.  de  prsdecessoribus  suis,  tenementa  sua  in  villenasrio,  and  per  villana 
servitia,  hoc  eis  non  prejudicat,  qu6  minus  corpora  sua  sint  libera;  ^qodd  nulla 
prescriptio  temporis  potest  liberum  sanguinem  in  servitutem  reducere,  ideo  eon- 
sideratum  est,  qu6d  proBdictus  Martinus  recuperet  inde  seisinam  suam,  dtc.  £t 
Johannes  de  Pykering  unus  recognitorum  proefatiB  assise  pro  eo  quAd  in  vere- 
dicto prefatSB  assisae,  narrando  illud  veredictum,  contrarius  fuit  omnibos  aliis  re- 
cognitoribus,  narrando  aliud  quiim  inter  illos  fuit  provisum,  sicut  per  examina* 
tionem  eorum  convictum  [compertum]  fuit,  &,  manucaptus  est  per,  Ace.  ide6  ipse 
&  manucaptores  sui  in  misericordift,.  £t  prieceptum  est  vie*,  qudd  capiat  pre- 
dictum  /.  de  Pyket^ng,  &>  salvo,  &c.  ita  quod  habeat  corpus  ejus  apod  Kente* 
ford,  &c  ad  faciendam  redemptionem  suam  pro  transgressione  prsedicta.**  The 
bishop  of  Wynton  and  his  fellows  then  proceeded  to  examine  Lovetot  and  Page^ 
ham  touching  the  said  judgment.  **  £t  quia  in  consideratione  super  veredicto 
prlmsB  assisce  compertum  est,  quod  J,  de  Pykering  unus  recognitorum  prssdicte 
assise,  narrando  illud  veredictum,  contrarius  fiiit  omnibus  alib  recognitoribos, 
narrando  aliud  quUm  inter  eos  fuit  provisum;  &,  nichil  de  illo  contrario  in  re- 
cordo  priBdicto  specificatur  sive  declaratur;  immo  quod  veredictum  captum  fuit 
&,  receptuu),  ac  si  omnes  de  uno  &.  de  eodem  assensu  fuissent  in  veredicto  prs- 
dicto;  nee  etiam  veredictum  ipsorum  undecim  declaratur  sive  specificatur,  Slc* 
nee  duodecimus  ab  undecim  fuit  separatus,  nee  examinatus  per  se;  nee  undecim 
it  duodecimo  fUerunt  separati,  nee  per  se  examinati  Slc  prout  maris  est  in  tali 
casu;  &  sic  ex  contrario  veredicto  subsecutum  fuit  judicium  non  legi  sive  coo- 
•uetudini  regni  consonum,  videtur  manifesto  qu()d  recordum  illud  non  est  pie- 
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ince  shall  be  inflicted,  but  the  jury  shall  be  taken.  15  E.  4. 

b. 

ow  touching  the  giving  up  of  their  verdict,  if  the  jury  say 

'  are  agreed,  the  court  may  examine  them  by  poll,  and  if 

'uth  they  are  not  agreed,  they  are  fineable.    29  Jissiz.  27. 

9ssiz.  10. 

■eo  peHectaiD,  in  hoc  casu,  &.c  Concordatum  est  qa6d  attisa  pitedicta 
aninator,  &c*^  Upon  thit  the  sheriff  was  orderd,  qu6d  venire  faciat  hie 
«cognitores  assise  prtsdicte,  6l  qudd  scire  faciat  Martin  to  appear  at  the 
day  ad  audiendum,  &c  **  Postea  ad  prsdictnm  diem  venerunt  recogni- 
aasuBS  predicts.  Et  quia  predict!  Johanne$  &.  WtUielmut  aliad  recoi^ati 
irttqniun  compertnm  /bit  per  recordam  rotuloram  ipsios  JohannU;  &.  etiaoi 
joratores  predict!  mintl^  sufficienter  fueront  ezaminati  super  articulis  pre- 
it  sicot  patet  in  recordo  predicto,  iteratd  fueront  juratores  jorati,  &>  ex* 
aii;  qai  dicnnt  super  sacramentum  suum,  qudd  pred!ctus  Martinus  fuit  viU 
I  iprias  Prions  dif  quo  ejectus  fuit  de  predictis  tenementis,  &c  Et  quia 
•rtom  est,  &.C.  &.  qudd  Prior  ad  predictam  assisam  coram  prefatis  J.  Sl  W. 
adebat  per  balliTum  suum,  qu!  quidem  ballivus  non  potuit  doducere  in 
iniD  jus  sanguinis  nativi  domini  sui  absque  presentiit  domini  sui,  &c.  ac 
I  in  sopradicto  recordo  qudd  nulla  prescriptio  longi  temporis  potest  liberum 
idiiein  in  serritutem  reducere,  qudd  omnind  falsum  est.  &,c  videtur,  qudd 
iom  J.  de  Loneioi  erroneum  est;  ided  considers  turn  est,  qudd  predictus 
'  nbabeat  predicta  tenementa,  ita  qudd  omnia  siot  in  eodem  statu,  in  quo 
at  ante  captionem  predicte  assise.**  Afterwards  by  writ  of  error  the 
d  ooram  episcopo  Wynton  and  sociis  suis  auditoribus  querelarum  was 
^  eoram  rege,  and  Martin  Fitt-Otbert  assigned  for  error,  that  he  had  re- 
ed seisin  against  the  said  Prior  **  in  grosso  veredicto  super  disseisin^  secun- 
kgem  cowmunem;  &  auditores  sine  brevi  regis  inde  eis  directo,  &  sine 
i  premunitione  ipso  Martina  ritd  fact&,  contra  legem  communem,  ipsom  ii 
ieto  tenemento  abjudicaverunt,  &.  contra  tenorem  Magne  Carte  domini 
:  Dicit  insuper,  qudd  predicti  auditores  venire  fecerunt  coriim  eis  juratores 
its  assise  in  form&  certification  is,  &  ipsos  joratores  per  sacramentum  suum 
jninaverunt  &  admlserunt  veredictum  eorum  contrarium  veredicto  per  ipsos 
pronontiato;  unde  dicit,  qudd  in  hiis  &,  aliis  erratum  est,  &.&**  To  this  the 
replied,  that  the  said  Martin  had  been  **  Premunitus  per  breve,  quod  voca- 
Hnfaeiaa;  dt  qudd  predicii  auditores  habuerunt  plenam  potestatem,  tUm 
rere  domini  regis,  quUm  per  speciale  precept  urn  domini  regis,  ad  corrigenda 
da  jasticiariorum  vitiosa  &,  erronea  inventa  &.  hoc  satis  constat  domino  regi 
HM  eonsilio,  &  qudd  predictus  Martinu$  non  recuperavit  per  grossum  vere- 
m;  quia  non  fuit  ibi  veredictum  nisi  tale,  quale  imperfectum,  quia  per  zi 
Dies  captum;  ic  qudd  predicti  auditores  non  admiserunt  contrarium  vere- 
m  priori  veredicto,  quia  veredictum  prids  captum  coram  /.  de  Lotetot  fiiit 
qmJe  imperfectum,  &  contra  legem  terre  captum  per  zi  juratores,  de  statu 
ainia  ultra  tempus  limitatum;  secundum  veredictum  magis  dcberet  dici 
lelio  prions  veredicti  defectivi,  quUm  eidem  contrariari.**  To  which  Biartin 
led,  and  insisted,  **  Qudd  predicta  assisa  fuit  plena  Sl  perfecta  coram  J,  de 
M  Sl  sociis  suis  justic*  capta,  &.  hoc  liquat  ezpressd  in  eodem  recordo,  ubi 
JuraH  dieuni^  &.C.  Et  qudd  ipse  recuperavit  predicta  tenementa  per 
■■m  veredictum  prefate  assise,  petit  judicium,  si  predictum  grossum  vere- 
m  super  dissehin&  precisd  factft  aliquo  modo  secundum  legem  Su  con- 
idinein  regni  Anglic  debet  adnichillari,  abaque  brevi  de  attinetH,**  A^c 
le  judgment  in  this  case  does  not  appear,  but  it  should  seem,  that  the  reason 
the  record  of  the  verdict  is  said  to  be  imperfect  was  not,  because  all  the 
m  did  not  agree,  but  because  the  dicta  utriusque  partia  were  not  distinctly 
fied  and  recorded,  which  is  decUred  to  be  the  usage  in  such  case,  primt 
I  set  in  tali  caau. 
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• 

If  the  jurors  by  mistake  or  partiality  give  their  verdict  in 

court,  yei  they  may  reciify  their  verdict  before  ii  is  recordedi 

or  by  advice  of  the  court  go  together  again  and  con- 

[  300  ]  sider  better  of  it,  and  alter  what  they  have  delivered. 

Plow.  Com.  211.  A.  Sounder's  case. 

But  if  the  verdict  be  recorded,  thev  cannot  retract  nor  alter  it 
Co.  Lit.  227.  7  R.  2.   Coron.  108.  20  Jlsuz.  12.  5.  H.  7.  22.  4. 

In  a  case  of  felony  or  treason  the  verdict  mtial  be  given  in 
open  court,  and  no  privy  verdict  can  be  given.  Co.  Lit,  227. 
b.  Co.  P.  C.  110. 

If  a  man  be  arraigned  upon  an  inquest  of  murder  or  nutn* 
slaughter  taken  by  the  coroner,  and  be  found  not  guilty^  the 
jury  that  acquits  him  ought  to  inquire,  who  committed  the  (act, 
and  that  shall  serve  as  an  indictment  against  that  person,  that 
the  jury  did  find  the  fact. 

But  it  is  held,  that  if  a  man  be  arraigned  upon  an  indictment 
found  by  the  grand  inquest,  and  be  acquitted,  the  jury  shall 
not  make  such  further  inquiry.  14  ^.  7.  2.  6.  13  E.  4.  3.  *.  37. 
//.  8.  B.  Coron.  117.  11  ^.  4.  93.  o.  B.  Coron.  32.  21  E,  3. 17. 
b.  B.  Coron.  39. 

But  surely  the  antient  law  was  otherwise,  and  that  the  jury 
that  acquits,  whether  upon  a  presentment,  or  upon  an  indict- 
ment of  homicide,  shall  be  charged  to  say,  who  did  the  fact 
31  Jlssiz.  13. 

So  if  a  man  be  indicted  de  morte  cvjusdutn  ignoti^  the 
inquest  shall  be  charged  to  tell  the  name,  if  they  can.  2  £.  S. 
Coron.  159. 

A  man  is  indicted  of  robbery  and  acquitted,  but  it  appeared 
to  the  court,  that  a  robbery  was  done,  but  the  prisoner  not 
giiiltt/y  and  therefore  upon  the  statute  of  Winchester  the  court 
compelled  the  jury  to  present  who  did  it,  for  the  hundred  isio 
answer  for  the  bodies  of  the  offenders,  and  the  book  concludes 
generally,  Et  tiel  course  tiendra,  ou  home  est  indite  de  mort 
de  home  fy  acquit  3  E.  3.  Iter  North.  Coron.  307.  so  that  they 
made  no  difference,  where  the  [indictment  was  by  the  grand 
inquest,  or  by  the  coroner's  inquest.] 

The  same  law  in  a  appeal  22  ^ssiz.  39.  Coron.  178.  4  E  t 
Rot.  21.  RastaVs  Entries  57.  a. 

But  at  this  day  the  law  and  practice  hath  obtained, 
[301]  that  only  upon  an  arraignment  upon  the  coroner^s 
inquest  the  jury,  if  they  acquit  the.  prisoner,  shall 
inquire  who  did  the  murder  or  manslaughter,  and  commonly 
it  is  a  business  of  form,  for  they  usually  say,  if  it  be  not  known, 
that  John  a-Nukes  did  it.  37  H.  8.  B.  Coron.  32.  21  i?.  3.  H. 
b.  B.  Coron.  39.  Dy.  238.  b. 

And  as  to  indictments  of  robbery,  if  the  petit  jury  acquit  the 
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isoner,  they  do  not  inquire  who  did  it,  and  the  reason  of  the 
ference  is,  that  for  the  most  part  in  Eyrt  the  petit  jury  were 
of  the  same  hundred,  where  the  offense  was  committed,  and 
m  upon  the  statute  of  Winton  the  hundred  were  to  answer 
corporibus  malefactorum^  and  therefore  it  was  reason  to 
t  them  upon  the  mquiry,  who  committed  the  robbery,  if  it 
pears  to  the  court,  that  a  robbery  was  committed,  and  the 
se  of  3  £.  3.  Coron.  307.  was  in  Eyrty  but  now  the  jury, 
at  tries,  as  well  as  inquires,  is  for  the  most  part  of  the  rest  of 
e  county,  and  therefore  they  answer  only  the  point  of  guilty 
not  guilty:  vide  Siamf.  P.  C,  181.  a. 
The  jurors  of  the  petit  inquest  are  charged  to  inquire  if  the 
iTty  fled,  and  so  of  his  goods  and  chattels,  this  is  but  an  inquest 
office,  and  traversable,[5]  vide  supra  Part  I.  cap.  21.  p,  362. 
lit  it  hath  been  held,  that  a  presentment  of  flight  before  the 
•roner  super  visum  corporis  is  conclusive  to  the  party,  and 
It  traversable:  vide  qux  supra  dixi,  Part  I.  cap.  31. p.  416, 
17. 

And  therefore  it  is,  that  if  the  coroner's  inquest  super  visum 
vrporis  present  a  fugam  fedt,  and  the  party  be  taken  and 
Taigned,  and  pleads  to  that  indictment,  the  jury  shall  not  be 
larged  to  inquire  o[  the  fugam  fecit^  because  found  before  by 
e  coroner's  inquest,  and  if  they  be  cliarged  therewith  and 
quit  the  prisoner,  and  likewise  say,  that  he  did  not  fly,  yet 
le  record  of  the  inquisition  before  the  coroner  finding  the  flight 
lall  take  place  to  intitle  the  king.  3  E.  3.  Forfeiture  35.  P. 
Eiiz.  IJy:  238.  b. 

The  jury  may  find  a  special  verdict,  or  may  find  the 
sfendant  guilty  of  part,  and  not  guilty  of  the  rest,  or  [  302  ] 
lay  find  the  defendant  guilty  of  the  fact,  but  vary  in 
ke  manner. 

If  a  man  be  indicted  of  burglary,  quddfelonich  ^  burglaritht 
mi  4*  asportaviij  the  jury  may  find  him  guilty  of  the  simple 
lony,  and  acquit  him  of  the  burglary  and  the  burglaritlr. 
So  if  a  man  be  indicted  of  robbery  with  putting  the  party  in 
«r,  the  jury  may  find  him  guihy  of  the  felony,  but  not  guilty 
fthe  robbery. 

The  like  where  the  indictment  is  cU^m  fy  secreti  itpersond. 
So  if  a  man  be  indicted  upon  the  statute  of  1  Jac.  of  stabbing 
mira/armam  statuti,  the  jury  may  acquit  him  upon  the 


i 


'5]  But  now  by  the  1  &.S  Geo.  IV.  e.  S8.  t.  5,  where  any  person  shall  be 
lieted  for  treason  or  felony,  the  jnry  empannelled  to  try  such  person  shall  not  be 

tarfcd  to  inqaire  concerning  his  lands,  tenements,  or  goods,  nor  whether  he 

Mi  tor  such  treason  or  felony. 
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statute,  and  find  him  guilty  of  manslaughter  at  conunon  lav. 
23  Car,  1.  HarwoocTs  case.(rf) 

So  if  a  man  be  indicted  of  stealing  of  goods  of  the  value  of 
10^.  the  jury  may  find  him  guilty  only  of  goods  to  the  value  of 
6</.  and  so  guilty  only  of  petit  larceny.  41  E.  3.  Coron.  451. 
Stamf.  P.  C.  L.  III.  cap.  d.fol  165.  a. 

So  if  a  man  be  indicted  of  murder  ex  malilid  prsecogiiatd, 
the  jury  may  find  him  guilty  of  manslaughter.  Co.  Lit.  282.  a. 
or  that  he  killed  him  se  defendendoy  or  per  infariunivm;  but 
nofa  in  these  cases  it  is  not  sufficient  generally  to  find  it  done 
se  defendendoy  ox  per  infortuniumj  but  the  special  matter  must 
be  set  down  how  it  was  done,  and  if  upon  the  special  matter 
shewn  it  shall  appear  to  be  murder  or  manslaughter,  the  court 
will  accordingly  judge  of  it,  tho  the  jury  conclude,  Ei  sic  per 
infortunium^  or  sic  se  defendendo.  3  E.  3.  Coron.  284,  280, 
287,  4-  43  Jissiz.  31.  Coron.  226. 

And  in  these  cases,  tho  it  be  found  per  infortunium^  or  u 
defendendo  upon  the  special  matter  set  forth,  yet  this  special 
matter  must  be  recorded,  for  tho  it  be  not  such  a  felony,  as  bath 
judgment  of  life,  yet  it  is  such  an  offense,  as  gives  the  forfeiture 
of  goods,  and  therefore  they  may  not  find  a  general  not  guilty, 
but  must  find  the  special  matter,  and  leave  it  to  the  court  to 
judge. 

At  the  sessions  at  Newgate  16  Car.  2.  upon  the  evi- 
[  303  ]  dence  it  appeard,  that  ^.  a  boy  riding  in  the  street 
upon  an  horse,  B.  another  boy  whipt  the  horse,  the 
horse  ran  away  against  the  will  of  ^.  and  ran  over  a  child  and 
kild  it,  for  this  ^.  was  indicted  of  murder  by  the  grand  inquest, 
and  the  jury  found  him  generally  not  guilty;  the  court  was  in 
doubt  of  receiving  the  verdict,  because  it  wbls  per  infortunium, 
and  so  ought  specially  to  be  found,  but  because  the  coroner's 
inquest  had  found  the  special  matter,  and  concluded  it,  as  in 
truth  it  was,  per  infortunium,  which  presentment  *^.  was  ready 
to  confess,  that  so  he  might  have  his  pardon  of  course,  the  ver- 
dict of  not  guilty  was  recorded,  and  so  it  was  said  was  the 
usual  course  in  that  case;  but  it  was  agreed,  that  if  •4.  had  of 
his  own  accord  put  the  horse  into  speed,  and  he  had  so  kild 
the  child,  it  had  not  been  per  infortunium  but  manslaughter. 
Bichard  Pretty^s  case  for  killing  Anne  Jones. 

But  now  suppose  the  prisoner  kild  the  party,  but  yet  in  such 
a  way  as  makes  no  felony,  as  if  he  were  of  non  sane  memory, 
or  if  a  man  kills  a  thief,  that  comes  to  rob  him,  or  to  commit  a 
burglary,  or  if  an  officer  in  his  own  defense  kills  one,  that  as- 

if)  8tyU  86. 
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Lults  him  in  the  execution  of  his  office,  which  are  neither  felony 
3r  forfeiture,  whether  is  it  necessary  to  find  the  special  mat- 
tr,  br  may  the  party  be  found  not  guilty?  Foster  265. 

And  I  think,  and  so  I  have  known  it  constantly  practised, 
16  party  in  these  cases  may  be  found  not  guilty^  and  tlie  jury 
^d  not  find  the  special. mattcn-. 

And  the  reason  is,  that  in  these  cases  there  is  neither  felony 
or  forfeiture. 

And  this  is  in  efi*ect  declared  by  the  statute  of  24  H.  8.  cap.  5. 
If  any  attempt  to  commit  murder,  robbery  or  burglary  in  or 
igh  any  common  high  way,  or  in  the  mansion-house,  fyc,  and 
16  evil  doer  be  slain,  and  if  the  same  by  verdict  be  found  or 
ied,  the  slayer  shall  not  lose  any  goods  or  chattels,  but  shall 
i6reof  be  fully  acquitted  and  discharged  in  like  manner  as  he 
lonld  be,  if  he  were  lawfully  acquit  of  the  death,'*  and  ac- 
^rdingly  ruled  in  Cooper's  case.  P.  15  Car.  B.  R.  Croke^ 
.544. 

Bat  it  is  used  in  such  cases  (and  prudently  enough,) 
>r  the  coroner's  inquest  to  find  the  special  matter,  and  []  304  ] 
16  bill  of  indictment  of  the  grand  jury  to  be  for  mur- 
6r,  and  to  have  the  party  arraigned  upon  the  bill  of  indict- 
lent,  and  to  be  acquitted  thereupon  upon  trial,  and  to  enter 
16  acquittal  upon  the  bill,  and  then  to  confess  the  coroner's 
resentment,  and  to  have  judgment  also  thereupon ;  thus  it 
rms  done  in  the  case  of  Richardson  keeper  of  Newgate^  who 
ild  Hydcj  that  had  committed  a  robbery  and  made  resistance, 
lat  he  could  not  be  taken  without  being  kild.  M.  25  Car.  2. 
t  Newgate. 

And  therefore,  where  a  thief  was  kild  in  pursuit  because  of 
6oe88ity,  if  the  special  matter  be  found,  the  killer  shall  have 
odgment,  quod  eat  sine  die.  22  ^ssiz  55.  Coron.  179.  22  E. 
i  Coron.  258.  26  ^ssiz.  23.  Coron.  192.  22  E.  3.  Coron.  261. 
Ad  the  reason  is,  because  it  is  no  felony,  nor  causeth  any  for- 
utare  so  much  as  of  goods,  but  is  a  justifiable  act,  and  so  differs 
rom  se  de/endendo,  or  per  ir\fortuniumj  which  give  a  for- 
eiture  of  goods. 

And  since  in  an  indictment  or  an  appeal  of  felony  the  de- 
Budant  cannot  plead  a  justification,  he  shall  have  the  advan- 
age  of  it  upon  the  general  issue  pleaded.  26  H.  8.  5.  b.  37  H. 
L  B.  Appeals  122. 

Yet  vide  37  H.  6.  20  fy  21.  per  Needham  upon  an  indictment 
»f  murder  the  defendant  may  plead,  that  in  an  appeal  before 
be  constable  and  marshal  of  treason  he  being  appellee  kild  the 
ippellant ;  yet  in  that  case  it  seems,  if  he  pleaded  not  guilty^ 
le  shall  have  advantage  of  that  special  justification  upon  evi- 
lence. 
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But  [notwithstanding]  this,  that  I  have  said,  where  the  mat- 
ter itself  appears  not  to  be  felony,  the  prisoner  upon  not  guilty 
pleaded  may  be  found  not  guilty,  without  findiyg  the  special 
matter,  and  accordingly  ruled.     P.  15  Car.  1.   Croke^p.  544. 

Yet  if  the  coroner^s  inquest  find  not  tlie  special  matter  but 
murder  or  manslaughter,  and  the  prisoner  is  arraigned  upon  it 
and  plead  not  guilty^  and  upon  the  evidence  it  appear,  that 
the  prisoner  kiid  the  man,  but  in  such  a  manner  as 
[]  305  ]  makes  no  felony,  as  a  thief  that  assaults  him  upon  the 
highway,  or  a  thief  that  resists  the  arrest,  in  this  case 
tlie  jury  cannot  find  a  general  not  guilty^  but  must  find,  thai 
the  prisoner  did  it,  and  the  manner  how,  and  this  is  to  be  eutred 
of  record,  as  in  case  of  a  verdict  se  dtfendendo. 

And  the  reason  of  the  difference  is,  because  in  the  former 
case  the  jury  gives  a  verdict  of  not  guilty  generally,  withoat 
inquiring  who  did  the  fact.  But  where  a  man  is  arraigned 
upon  the  coroner's  inquest  super  visum  corporis^  and  pleads 
not  guilty y  if  the  jury  acquit  the  prisoner  by  npt  guilty^J^t 
they  must  inquire  who  did  it,  for  here  it  is  apparent  there  was 
a  man  slain,  because  the  coroner  takes  the  inquest  upon  fiev 
of  the  body,  and  if  they  should  find  him  generally  not  guilit/i 
and  yet  should  upon  their  other  inquiry  find  he  kild  him,  it 
would  be  a  contradiction  in  itself,  and  therefore  in  this  case, 
they  are  to  find  the  special  matter,  and  thereupon  the  coort 
shall  give  judgment  for  his  discharge. 

Many  special  verdicts  have  been  found,  as  upon  the  statate 
of  stabbing,  so  upon  the  point,  whether  murder  or  not,  but  it  is 
difficult  to  find  them  so  that  judgment  may  be  given  for  mor- 
der,  because  there  are  so  many  circumstances  required  to  be 
found,  that  if  any  be  omitted,  the  verdict  will  fall  only  to  inan- 
slaughter. 

I  have  rarely  known  upon  any  special  verdict,  where  the 
question  was  murder  or  manslaughter,  judgment  to  be  gi^^o 
for  murder,(£/)  but  commonly  for  manslaughter  or  se  definr 
dendo.     Tutius  erratur  ex  parte  mitiori. 

{d)  There  have  been  however  several  inBtances,  wherein  it  has  been  dooe,  *i^ 
MaekaUy*8  case,  9  Co.  Rep,  70.  a.  Mawgridge't  case.  Hill,  5  Ann.  B,  R.  Kd.  l^ 
Oneby't  case.  Trin.  13  Geo,  B,  R,  all  which  were  special  Terdicta,  and  tlie  court 
raled  them  to  be  murder. 
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CHAPTER  XLII. 

RNINO    THE    MISDEMEANORS    OF    JTJBOBS,    AND    THEIR 
PUNISHMENT. 

of  the  jury  eat  or  drink  without  license  of  the  court 
ihey  have  given  up  their  verdjict,  they  are  fineable  for  it. 
tho  it  be  not  at  the  charges  of  either  party,  antiently  it 
Id  it  would  avoid  the  verdict.  94  E.  3.  24.  a. 
at  this  day  the  law  is  settled,  that  it  is  only  a  misde- 
'  fineable  in  them  that  do  it,  but  avoids  not  the  verdict 
1.  29.  b.{a)  20  H.  7.  3.  a. 

fit  be  at  the  charge,  for  the  purpose,  of  the  prisoner, 
)  verdict  find  him  guilty,  the  verdict  is  good;  but  if  they 
m  not  guiliyj  and  this  appears  by  examination,  the 
before,  whom  the  verdict  is  so  given,  may  record  the 
matter,  and  thereupon  the  verdict  shall  be  set  aside,  and 
trial  awarded.  14  H.  7.  30.  a.  b. 
oryman  before  he  be  sworn  take  information  of  the  case, 
cause  of  challenge,  as  the  law  stands  at  this  day,  but 
ly  it  was  held  otherwise,  and  that  it  was  lawful,  and 
IS  the  reason  given  in  the  statute  of  6  H.  6.  cap.  2.  which 
^That  pannels  of  assises  be  delivered  by  the  sheriff  to 
[Mirty  six  days  before  the  sessions,  namely,  that  they 
nform  the  jurors  of  their  right  before  the  session.'' 
iiis  brought  great  inconvenience  in  embracery  and  tam- 
with  jurors,  and  therefore  it  is  justly  disused  and  dis- 
ed. 

uryman  have  a  piece  of  evidence  in  his  pocket,  and  after 
y  sworn  and  gone  together  he  sheweth  it  to 
his  is  a  misdemeanor  fineable  in  the  jury,  but  [  307  ] 
Is  not  the  verdict,  tho  the  case  appears  upon 
iation.[l]   M.  23  Car.  1.  B.  R.  M.  40  fy  41  Eliz.  B.  R. 

(«)  Vide  pluit  de  eeo  eaai  15  H.  7. 1.  b. 


u  taid  that  Uie  jury  may  give  a  verdict  withoat  teftimony,  when  they 
M  have  a  knowledge  of  the  fitcL  Tri.  per  PaU,  279 ;  1  FeiKr.  67.  But 
ite  a  verdict  on  their  own  knowledge,  they  onght  to  tell  the  court  so;  and 
ray  is  to  tell  the  court  before  they  are  iwom,  that  they  have  evidence  to 
m  they  may  be  iworn  ai  witnesses  Anon,  Salk.  405.  Bat  it  it  of  daa. 
maequence,  to  receive  a  verdict  against  evidence  given,  on  supposal  that 
he  jury  knew  otherwise,  or  on  private  information  given  by  any  juryman 
ftf  when  he  cannot  be  cross^xamined.  TV.  per  Fats,  209.  Mr.  Jostice 
id,  that  where  f  juryman  had  knowledge  of  any  matter  of  evidence  in  a 
dch  he  b  trying,  he  ought  not  to  repeat  the  same  privily  to  the  rett  of 
voIm  il — ^24 
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Crokeyfi.  1.    Graves  4'  Shori;{b)  vide  tamen  conira  11  ff. 
4.  18.  a. 

But  if  after  the  jury  sworn  either  party  deliver  a  piece  of  evi- 
dence to  the  jury,  and  the  verdict  is  given  for  him  that  deli?erd 
it,  it  shall  avoid  the  verdiqt,  but  then  this  must  appear  by  ex- 
amination, and  be  indorsed  upon  the  postea  or  verdict,  so  as  it 
appears  of  record,  and  it  must  not  be  barely  by  affidavit  made 
after.  M.  40  Sr  41  Eliz.  B.  R.  Chraves  &  Shari.  Co.  Lit. 
227.  b. 

But  if  the  verdict  be  given  against  him  that  deliverd  the  evi- 
dence, the  verdict  is  good.     Ibid. 

If  a  piece  of  evidence  under  seal  be  read  in  court,  the  jury 
ought  regularly  to  have  it  with  them,  but  not  if  it  be  not  under 
seal. 

But  yet  if  after  the  jury  sworn  a  piece  of  evidence  not  under 
seal  be  by  the  court  deliverd  to  the  jury,  it  doth  not  avoid  the 
verdict,  and  so  it  is,  if  it  be  deliverd  by  a  mere  stranger,  or  if  it 
be  deliverd  by  one  of  the  parties,  and  the  verdict  be  given 
against  him,  on  whose  behalf  it  was  deliverd.  M. *d7  4*  38  Eliz* 
B.  R.  Crokej  n.  l.(c) 

If  after  the  jury  sworn  and  gone  from  the  bar  they  send  for 
a  witness  to  repeat  his  evidence,  that  he  gave  openly  in  court,  , 
who  doth  it  accordingly,  this  appearing  by  examination  in  court 
and  indorsed  upon  the  record  or  postea  will  avoid  the  ver- 
dict.[2]  T,  32  Eliz.  B.  R.  Croke,  n.  17.  Metcalfe  &  Deane.((l) 
M.  20  Jac,  B,  R.  Hillord  &  Hdlly{e)  because  not  done  opeoly 
in  court,  nor  in  the  presence  of  the  parties  concerned.  M  32 
Eliz.  B.  R.  Leon,  n.  426.    Elmers  case.(/) 

But  if  the  jury  after  their  departure  from  the  bar  desire  to 
hear  the  testimony  of  a  witness  again,  they  may  be  sent  for 
into  court,  and  the  witness  may  be  heard  again  openly,  where 
the  court  or  parties  may  ask  what  questions  they  think  fit 

If  depositions  are  read  in  court  to  the  jury,  and  after 

[  308  ]  the  jury  sworn  and  going  from  the  bar  the  solicitor  or 

prosecutor  for  the  king  or  party  without  consent  of 

parties  or  order  of  the  court  deliver  the  copies  of  the  depositions 

to  the  jury,  if  they  find  against  him  on  whose  part  the  copies 

(6)  Cro.  Eliz,  616.  (c)  2  Rol.  Rep.  261.  Pcim.  385. 

(c)  Vieary  &.  Farthing,  Cro,  Eliz.  411.  (/)  1  Lion.  305. 

(d)  Cro,  Eliz.  189. 


the  jury,  bnt  should  state  to  the  coart,  that  he  had  such  knowledge,  and  tbef** 
upon  he  examined  and  sabjected  to  croee-examinatlon  as  a  witoen.  6  ik»'^ 
TV.  1012,  n.  R.Y,  Roner,  1  C,  &,  P,  648. 

[2]  Hud$on  ▼.  SUtU,  9  Yerg,  468;  Perkin$  r.  Knight,  2  N.  Ana.  474;  ItoM^ 
T.  Onoard,  2  Day,  223 ;  Kmght  r,  Freeport,  13  Ma$$.  2ia 
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erd,  the  verdict  is  good,  but  if  they  find  for  him  on 
t  they  were  deliverd,  and  this  appear  by  examina- 
)6  (as  it  ought  to  be)  indorsed  upon  the  pasfea  or 
verdict  shall  be  quashed,  and  a  new  venire  facias^ 
for  a  new  jury  shall  be  returned.  M.  20  Jac.  B.  R. 
id  Hall 

he  evidence  given,  where  divers  evidences  (Cre  read 
les,  and  the  clerk  is  making  up  his  bundle  of  evi- 
it  were  under  seal,  to  deliver  to  the  jury,  the  solicitor 
lintiffs  delivers  a  bundle  of  depositions  to  the  jury, 
'eof  were  read,  and  some  not  read,  and  upon  exami- 
I  appeard,  tho  the  jury  swore  they  opened  not  the 
iverd  by  the  solicitor,  yet  the  verdict  for  the  plaintiff 
8  cause  avoided,  (the  matter  being  indorsed  upon  the 
1  a  new  venire  facias  awarded,  for  great  inconve- 
f  be  by  such  a  practice,  and  the  oath  of  the  jury,  that 
ed  into  them,  was  not  regarded,  for  possibly  it  may 
meanor  in  them  to  look  into  it,  which  they  shall  riot 
his  manner.[3]    T.  1653.    TFebb  &  Taylor^  2  R.  A. 

rty  after  the  jury  sworn  speak  with  a  juryman,  bat 
iching  the  business  in  issue,  this  doth  not  avoid  the 
en  after  for  him.    M.  7.  B.  R.  per  curiam. 
le  or  any  in  his  behalf  say  to  a  juryman  after  his 
Tom  the  bar  and  before  verdict  given,  the  case  is 
e  plaintiff,  this  shall  avoid  the  verdict,  if  given  for 
r,  for  it  is  new  evidence.    H,  22  Jac.  B.  R.  Jlthil  & 
judged.    2  Rol  Mr.  716.  pi  20. 
challenged  off,  and  twelve  more  sworn,  yet  A.  goes 
the  twelve  sworn  and  is  present  at  their  consultation, 
no  new  evidence,  nor  advised  or  directed 
d  that  party,  for  whom  the  verdict  is  given,  [  309  ] 
is  good,  but  A,  shall  be  fined  for  his  misde- 
^  17  Jac.  B.  R.  Park's  case, 
iching  fining  of  jurors  I  shall  add  farther. 
11,  that  is  one  of  the  indictors,  be  returned  upon  the 
and  do  not  challenge  himself,  he  shall  be  fined. 
10. 
J  say  they  are  agreed,  and  it  being  asked,  who  shall 


r.  SiMim,  AM,h,S.  532 ;  Whitney  y.  Whitman,  5  Mut.  405 ;  Pur* 
ikrey§,  6  Gretnl  379;  Benton  y.  Fi$h,  id.  141 ;  Talmadge  ▼.  North- 
29;  Price  ▼.  Warren,  I  Harr.  Sl  Munf.  385;  Thompton  t.  MkUH^ 
Jeotap  ▼.  Eldridge,  Coxe,  401 ;  and  tee  Hix  ▼.  Drury,  5  Pick.  396; 
ulM«  3  Johno,  252;  Sheaff  i.  Oray,  2  Yeateo,  273;  LontidU  t. 
tkC.C.R.  148;  AUxander  t.  Jamiemm^  5  Bmii.  238* 


809  HISTORIA  PLACITORUM  CORONiE. 

say  for  them,  they  say  their  foreman,  but  upon  farther  inquiry 
they  are  not  agreed,  the  jury  shall  be  fined,  viz.  every  one  apart. 
40  Jlssiz.  10.  29  Jlssiz.  27. 

If  a  juryman  be  called  and  refuse  to  appear,  or  if  having  ap- 
peard  withdraw  himself  before  he  be  sworn,  the  court  may  set 
a  fine  upon  him  at  their  discretion :  vide  stat.  35  H.  8.  cap.  6. 

So  if  he  be  challenged,  and  while  the  challenge  is  trying  with- 
draw himself,  and  the  challenge  is  upon  the  trial  disallowd,  and 
he  be  not  present  to  be  sworn  36  H.  6.  27.  a,  or  being  sworn 
withdraw  himself  from  his  fellows  before  the  verdict  given. 
34  E.  3.  Office  de  court  12. 

If  eleven  of  the  jury  be  agreed,  and  the  twelfth  refuse,  and 
make  his  companions  lie  by  it,  heretofore  such  juryman  hath 
been  imprisond  for  his  wilfulness,  8  Assiz.  35.  and  fined,  and 
the  inquest  taken  by  the  other  eleven  jurors.  3  E.  3.  Verdict  40. 

But  upon  great  consideration  both  these  courses  have  been 
disallowd,  and  the  judgment  upon  the  verdict  of  eleven  jurors 
reversed,  and  the  juryman  (fined  and  imprisond)  discharged,  as 
being  contrary  to  law,  for  it  may  be  the  twelfth  was  in  the  right, 
yet  howsoQver  his  conscience  is  not  in  this  manner  to  be  forced, 
and  therefore  former  precedents  of  this  kind  have  been  disal- 
lowd. 41  E.  3.  11.  a.  41  Assiz.  11. 

But  what  if  a  juror  give  a  verdict  against  all  reason,  convict- 
ing or  acquitting  a  person  indicted  against  evidence,  what  shall 
be  done?  I  say,  if  the  jury  will  convict  a  man  against  or  with- 
out evidence,  and  against  the  direction  or  opinion  of  the  court,[4] 
the  court  hath  this  salve  to  reprive  the  person  convict 
[]310  ]  before  judgment,  and  to  acquaint  the  king,  and  certify 
for  his  pardon. 

And  as  to  an  acquittal  of  a  person  against  full  evidence  it  is 
likewise  certain  the  court  may  send  them  back  again,  and  so  in 
the  former  case,  to  consider  better  of  it  before  they  record  the 
verdict,  but  if  they  are  peremptory  in  it,  and  stand  to  their  ver- 
dict, the  court  must  take  their  verdict  and  record  it^  but  may 
respite  judgment  upon  the  acquittal. 

But  as  touching  punishing  the  jury,  I  shall  say,  what  I  think 
may  be  done,  and  what  may  not  be  done. 

'  [4]  Whenever  the  findiDsr  of  the  jury  is  in  point  of  law  against  the  charge  of  the 
jndge,  the  verdict,  except  in  cases  of  acquittal,  will  be  set  aside.  Watkimt  ▼.  Olu 
Mr,  Cro,  Joe.  558;  Bright  ▼.  Eynon^  Burr.  390  ;  Edit  t.  Eatt  Ind,  Co.  id.  1316; 
Hodgwn  ▼.  RichardMon,  1  7. 12.  167;  Jlndal  t.  Brown^  1  W.  Bl  463;  FarrBnt  ▼. 
Obnifu,  3  B.  4r  Adol  693 ;  Turner  v,  Meymott,  1  Bing.  158 ;  OibboM  y.  PhiUipt, 
e  B.Sf  C,  487;  Pierce y.  Woodward,  6  Pick.  173;  Payne  ▼.  Treve9ani,2  Bay, 83; 
IKne  V,  Robfnne,  8  Conn,  343;  Dillingham  ▼.  Snow,  5  Maee,  547;  Cunningham 
Magown,  18  Pick.  13;  Hall  r.  Down;  Brayt,  168;  U.  S.  v.  Duml,  Gilpin,  356; 
Ro99  T.  Eaeon,  1  Yeatei,  14;  Bank  v.  Marchand,  CAar2t.  347;  Moore  ▼.  Ch^try^ 
\  Bay,  369 ;  TKomoi  t.  Brown^  1  MeCord,  557;  Mean  y.  Moore,  3  id.  383. 
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.  I  think  in  such  a  case  the  king  may  have  an  attaint,  for 
lo  a  man  convicted  upon  an  indictment  can  have  no  attaint, 
ause  the  guilt  is  affirmed  by  two  inquests,  the  grand  inquest, 
t  presents  the  offense  upon  their  oaths,  and  the  petit  jury, 
t  agrees  with  them,  yet  where  the  petit  jury  acquits,  they 
nd  as  a  single  verdict,  for  they  disaffirm  what  the  grand  in- 
»t  of  twelve  men  have  upon  their  oaths  presented,  and  with 
1  agrees  the  book  10  ^T.  4.  Attaint  60,  64.  per  Thorn. 
I.  By  the  statute  of  26  H.  8.  cap,  4.  the  justiciar  or  steward, 
ore  whom  any  person  is  acquit  of  felony  against  pregnant 
dence  in  Wales  or  the  marches  thereof,  may  bind  over  the 
ors  to  appear  before  the  president  and  council  of  the  marches 
Walesy  who  may,  as  they  see  cause,  fine  and  imprison  such 
ors  by  their  discretion. 

I.  I  do  confess  in  the  king's  bench  there  have  been  many 
»cedents  of  jurors,  that  have  acquitted  persons  of  murder,  or 
»er  felony  tried  in  that  court,  if  they  have  gone  against  preg- 
at  evidence,  that  have  been  fined,  imprisond  and  bound  to 
sir  good  behaviour  during  their  lives.  (^) 
The  like  hath  been  done  before  justices  in  £yr6,and  the  court 
king's  bench  is  a  court  in  Eyre  and  much  more,  for  that  court 
ly  reverse  judgment  given  in  Eyre,  See  for  this  purpose 
43  Eliz.  B.  R,  Rot,  979.  Noy's  Rep.  p,  48  ^  49.  Wharton's 
se,  where  the  jury  in  the  king's  bench  acquitting  the  prisoner 
murder  against  pregnant  evidence,  and  finding  it  only  man- 
ughter  were  fined  20/.  apiece,  bound  to  the  good 
haviour  and  for  the  good  behaviour  of  the  prisoner,  [  311  J 
d  committed,  and  this  was  done  by  the  advice  of  all 
5  judges.  See  the  same  case  M,  44  Sf  45  Eliz.  B,  R.  Yelv, 
p.  p.  23. 

M.  42  4-  43  Eliz.  B.  R.  Croke,  n.  12.  p.  778.  Wats  <• 
HMines.  In  an  appeal  of  murder  there  was  a  confederacy 
long  the  jury  to  bring  in  the  verdict  not  guilty f  and  if  the 
uit  disliked  it,  then  to  change  their  verdict,  and  accordingly 
sy  did,  and  the  court  disliking  their  verdict  they  went  out  and 
ind  him  guilty,  and  this  agreement  being  discoverd,  the 
incipal  confederates  were  fined  and  imprisoned,  but  this  fine 
IS  for  their  confederacy  and  practice,  not  for  their  verdict.  [5] 

{g)  Vidi  tupra  p,  159. 


51  If  the  jury  cast  loti  for  their  yerdict,  it  ihall  be  set  aside,  and  they  shall  be 
i»d  for  Uie  contempt.  3  Keb,  805;  R.  ▼.  FUxwater,  2  Lev.  140;  Fo$ier  ▼.  Haw- 
i«  id.  205.  The  jory  having  sat  up  all  nisrht,  agreed  in  the  morning  to  pot 
9  papers  into  a  hat,  marked  plaintiff  A  defendant,  and  so  draw  lots;  plaimi^ 
De  out,  and  they  found  for  the  plaintifi,  which  happened  to  be  according  to  the 
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7  R,  2.  Coron.  108.  The  jury  acquitted  a  notorioas  robber  in 
the  king's  bench  against  great  evidence,  and  the  court  bound 
the  jury  for  the  good  behaviour  of  the  prisoner;  the  reporter 
makes  a  quasre  per  quel  let/,  vide  the  notes  annexed  to  Benloe 
153.  to  the  same  purpose. 

4.  Again,  in  cases  of  inquest  of  office  there  have  been  prece- 
dents in  the  Exchequer^  and  more  frequent  in  the  court  of 
wards  for  fining  of  jurors,  that  would  not  find  according  to 
their  evidence.  H.  28  Eliz.  in  Scaccario  coram  Thess.  4*  ^^ 
nibus.  3  Hughes  196. 

5.  The  practice  of  the  king's  bench  to  fine  jurors  for  finding 
verdicts  contrary  to  their  evidence  was  endeavouring  to  be 
brought  in  practice  before  judges  of  nisi  prius;  and  about 
14  Car.  2.  in  an  Oxfordshire  case  Huntingdon  and  his  eleven 
companions  jurors  were  fined  51.  apiece  for  such  a  verdict,  and 
the  fine  estreated  into  the  Exchequer^  but  by  the  whole  court 
by  the  advice  of  the  greater  part  of  the  rest  of  the  judges 
process  was  stayed  upon  that  estreat,  as  being  imposed  con* 
trary  to  law.(A) 

6.  Before  justices  of  oyer  and  terminer  and  gaol-delivery,  if 
the  jury  acquitted  a  felon  contrary  to  their  evidence,  the  use  was 
to  bind  them  over  to  appear  in  the  king's  bench  to  answer  an 
information,  but  I  ;never  knew  any  preferd,  and  indeed  it  were 

impossible  almost  for  any  judge  or  jury  to  convict  a 
[312]]  jury  upon  such  an  account,  because  impossible,  that 

all  the  circumstances  of  the  case,  that  might  move  the 
jury  to  acquit  a  prisoner,  could  be  brought  in  evidence ;  this 
therefore  seems  to  me  to  be  but  in  terrorem. 

7.  But  then  it  was  endeavoured  to  bring  the  practice  of  the 
king's  bench  into  use  before  justices  of  gaol-delivery  and  oyff 
and  terminer  to  fine  jurors  in  criminal  causes  for  not  observing 
the  judges  directions,  and  acquitting  felons  against  their  evi- 
dence, and  accordingly  a  jury  in  Gloucestershire  was  fined  5L 
a  man  for  acquitting  a  person  indicted  of  burglary,  the  form  of 
the  fine  was  much  the  same  as  is  hereafter  mentioud,  this  fine 

(h)  Vide  anUa  cap.  U2.p.  16G.  Vaugk.  145. 


eridence  and  the  opinion  of  the  jndgre.  Upon  motion  for  a  new  trial,  it  wai  ^ptti^ 
that  the  verdict  must  be  set  aside.  Hale  v.  Cove^  Str.  642.  But  it  was  deti^- 
mined  that  the  affidavit  of  none  of  the  jurymen  themselves  ooold  be  admitted  in 
evidence,  in  all  of  whom  such  conduct  is  a  very  hig^h  miademeanor;  but  in  every 
■Qch  case  the  court  must  derive  their  knowled^  from  some  other  aonrce,  socfa  li 
from  some  person  bavinjp  seen  the  transaction  through  a  window,  or  by  soflM 
other  means.  Vaeei  v.  DeUntal,  1  7*.  I?.  11;  Owen  v.  Warhurtom^  I  N.R.^ 
Parr  v.  Seamee,  Bamee,  438;  see  RoberU  v.  FaUee,  1  Caw,  238;  Harvey^* 
RUkett,  15  Johna.  87;   Warner  Y.  Robinson,  1  Raoi,  194. 
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was  also  estreated  into  the  E^chequery  but  all  the  court  after 
great  advice  with  the  judges  of  the  common  pleas  orderd  a 
May  of  process  thereupon,  as  being  neither  warrantable  by  law 
Dor  antient  precedents  in  any  court  less  than  Eyre. 

At  the  gaol-delivery  at  Newgate  10  Maii  17  Car.  2.  Wag- 
ftajffli)  and  eleven  other  jurymen  were  fined  five  marks  apiece 
for  acquitting  Richard  Tomson  and  dthers  indicted  for  conven- 
ticles, Eo  qii6d  ipsi  juratores  adtunc  &  ibidem  eosdem  Ricardum 
Tbmson  ^c,  de  prsedicti  transgressione  &  contemptu  contra 
regem  hujus  regni  Jlnglixj  &  contra  plenam  evidentiam,  & 
contra  directionem  curiae  in  materii  legis  ibidem  de  &  super 
prssmissis  eisdem  juratoribus  versCks  prsefatos  Ricardum  Tom* 
wn  4*0.  in  diets  curii  ibidem  apert^  dat'  &  declarat'  de  prsemis- 
ris  eis  impositis  in  indictamento  prsedicto  acquietaverunt  in 
sontemptum  dicti  domini  regis  nunc  legQmque  suarum,  &  ad 
magnam  obstructionem  &  impedimenlum  justicise,  necnon  in 
Qoalum  exemplum  omnium  aliorum  juratorum  in  consimili  casu 
lelinquentiQm. 

They  were  thereupon  committed,  and  brought  their  habeas 
y^us  in  the  court  of  common-bench,  and  all  the  judges  of 
England  were  assembled  to  consider  of  the  legality  of  this  fine, 
md  the  imprisonment  thereupon, wherein  there  was  some  little 
iiversity  of  opinion,  whether  without  a  cause  of  suit  returned 
ilsOythe  common  pleas  could  give  judgment  touching  this  fine, 
ind  if  there  were  cause,  deliver  the  party,  or  whether  he  must 
{o  into  the  king's  bench  by  habeas  corpus  and  certiorari. 

But  it  was  agreed  by  all  the  judges  of  England^ 
one  only  dissenting,)  that  this  fine  was  not  legally  set  [  313  ^ 
ipon  the  jury,  for  they  are  the  judges  of  matters  of 
act,  and  altho  it  was  inserted  in  the  fine,  that  it  was  contra 
iirectionem  curias  in  materid  legisy  this  mended  not  the  mat- 
er, for  it  was  impossible  any  matter  of  law  could  come  in  ques- 
ioD,  till  the  matter  of  fact  were  settled  and  stated  and  agreed 
)y  the  jury,  and  of  such  matter  of  fact  they  were  the  only  com- 
3etent  judges. 

And  altho  the  witnesses  might  perchance  swear  the  fact  to 
the  satisfaction  of  the  court,  yet  the  jury  are  judges  as  well  of 
the  credibility  of  the  witnesses,  as  of  the  truth  of  the  fact,  for 
possibly  they  might  know  somewhat  of  their  own  knowledge, 
that  what  was  sworn  was  untrue,  and  possibly  they  might 
know  the  witnesses  to  be  such  as  they  could  not  believe,  and 
it  is  the  conscience  of  the  jury,  that  must  pronounce  the  prisoner 
guiliy  or  not  guilty. 

And  to  say  the  truth,  it  were  the  most  unhappy  case  that 

(t)  In  BuMlV9  c&ie«  Vmugh.  153. 
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could  be  to  the  judge,  if  he  at  his  peril  must  take  upon  him  the 
guilt  or  innocence  of  the  prisoner,  and  if  the  judge's  opinion 
must  rule  the  matter  of  fact,  the  trial  by  jury  would  be  useless. 

Whereupon,  and  upon  view  of  the  precedents  in  the  court  of 
common  bench,  where  prisoners  not  legally  committed  or  fined 
had  been  discharged,  tho  no  cause  of  privilege  were  returned, 
the  jurors  were  discharged  of  their  imprisonment 

And  therefore,  altho  the  long  use  of  fining  jurors  in  the  king's 
bench  in  criminal  causes  may  give  possibly  a  jurisdiction  to  fine 
in  these  cases,  yet  it  can  by  no  means  be  extended  to  other 
courts  of  sessions  of  gaol-delivery,  oyer  and  iermintry  or  of  the 
peace,  or  other  inferior  jurisdictions.[6] 

3  Wilaoo,  172, 177. 


[  314  ]  CHAPTER  XLIII. 

CONCERNING    STANDING    MUTE,   AND   THE    PUNISHMENT   OF 
PENANCE,   OR   PEINE    FORTE    &   DnRE.[l] 

I  HAVE  hitherto  considerd  the  pleas  of  the  prisoner  in  capital 
causes,  namely,  1.  Confession.  2.  Pleas  in  bar,  and  3.  Pleas  to 
the  felony,  or  not  guilty. 

And  I  have  considerd  the  proceedings  in  order  to  bring  the 
party  to  his  trial,  and  the  trial  thereupon  by  the  jury. 

It  remains,  that  I  should  now  come  to  consider  what  is  to  be 
done  in  case  the  prisoner  will  .not  answer,  but  stand  mute  and 
make  no  defense. 


[6]  No  one  ii  liable  to  «  proeeoulioa  in  respect  of  any  Terdict  given  bj  htm  in 
a  criminal  matter,  either  upon  a  strand  or  petit  jury;  for,  ainoe  the  safety  of  the 
innocent  and  punishment  of  the  guilty  do  so  much  depend  upon  the  fair  and  up- 
Tig\i\  proceedings  of  juries,  it  is  of  the  utmost  consequence  that  they  should  be  as 
little  as  possible  under  the  influence  of  sny  passion  whatsoever;  and  therefore, 
lest  they  should  be  biassed  by  the  fear  of  being  harassed  by  a  Tezatious  suit,  for 
acting  according  to  their  consciences,  the  law  will  not  leave  any  possibility  for  a 
prosecution  of  this  kind.  1  Hawk,  e.  72,  t.  5 ;  OroenveU  v.  BtirtoeiZ,  Ld,  Raym.  469. 
The  fining  and  imprisoning  of  jurors  for  giving  their  verdict  hath  several  times 
been  declared  in  parliament  an  illegal  and  arbitrary  innovation,  and  of  dangerous 
consequence  to  the  government,  and  the  lives  and  liberties  of  the  subject  3  Keh, 
180.  See  BuaheWt  case,  Vaugh,  135;  6  How,  St,  TV.  989 ;  Ld.  Erskine's  Speech 
on  the  Trial  of  the  Dean  of  St.  Asaph,  21  id.  925.  By  the  6  Geo,  IV.  e,  50,  t.  60, 
writs  of  attaint  against  jurors,  are  abolished.  By  tt.  51,  53,  &,  54,  jurors  are  fine- 
able  for  default  of  attendance.  See  Ex  parte  Sir  J%oma$  Clarge9, 1  Younge  St 
J,  399. 

[1]  See  NottB  to  Vol,  I.  pp,  35,  224. 
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In  this  matter  these  things  are  considerable. 
1.  What  shall  be  said  in  law  a  standing  mute,  and  what  not. 
8.  What  the  consequence  or  penalty  is  of  a  standing  mute  in 
ipilal  causes,  and  therein  of  peine  fort  and  dure. 

3.  What  cautions  are  to  be  used  before  the  inflicting  of  it. 

4.  By  what  law  it  is  introduced. 
I.  As  to  the  first  of  these. 

If  the  prisoner  hath  received  his  judgement  already,  or  be 
)Dvicted  and  brought  to  the  bar,  and  demanded  what  he  can 
iff  why  judgment  should  not  be  given  against  him,if  convicted, 
r  why  execution  should  not  be  awarded,  and  he  saith  nothing, 
et  this  is  not  such  a  standing  mute  as  is  in  hand,  for  he  is  al- 
»dy  convict  or  attaint :  And  therefore  in  such  case,  if  the  party 
)  called  hath  always  remained  in  custody  from  the  time  of  his 
lea  of  not  guilty^  if  he  be  called  to  shew  what  he  can  say, 
'hy  he  should  not  have  judgment  upon  his  conviction 
r  execution  upon  his  former  judgment,  and  he  say  [  315  ] 
othing,  it  shall  not  be  inquired,  whether  he  can  speak 
r  not,  but  he  shall  not  have  present  judgment  or  execution,  as 
16  case  requires.  10  E.  4.  19.  b.  But  if  long  time  hath  passed 
etween  his  conviction  or  judgment  and  this  second  calling  to 
16  bar,  it  is  prudent  to  make  the  inquiry,  at  least  by  witnesses, 
whether  he  can  speak,  for  possibly  he  may  have  a  pardon  to 
lead. 

But  if  a  man  abjure  or  be  outlawd  of  felony,  and  after  return 
gain,  and  be  taken  and  brought  to  the  bar  to  shew  cause  why 
xecution  should  not  be  done,  if  he'  stand  mute,  an  inquest  of 
ffice  is  to  be  taken  by  the  court  to  inquire,  whether  he  can 
peak  or  not,  and  if  it  be  found,  that  by  the  visitation  of  God, 
ince  bis  abjuration,  fyc.  he  hath  lost  his  speech,  it  shall  be  also 
iquired,  whether  it  be  the  same  person  containd  in  the  record 
f  outlawry  or  abjnration,  before  judgment  or  execution  (as  the 
ase  requires,)  shall  be  awarded  against  him,  for  he  may  plead 
1  bar  of  execution  in  such  case,  that  he  is  not  the  same  person. 
0  E.  4.  19.  A.  8  H.  4.  1.  b.  And  so  it  seems  to  be,  if  he  were 
fought  in  upon  a  capias  utlegaC  or  habeas  corpus  by  the 
beriff;  de  quo  infra. 

And  therefore  the  book  of  26  ^ssiz,  19.  that  saith  a  party 
bjured  standing  mute  shall  have  peine  fort  fy  dure  is  mistaken, 
ir  he  shall  be  hanged,  if  he  stand  mute  of  malice.  Stamf  P. 
?.  Lib.  II.  cap.  eo.fol.  150.  *. 

If  a  man  indicted  of  felony  demur  to  the  indictment,  and 
rill  not  otherwise  answer,  this  is  no  standing  mute,  but  if  the 
lemurrer  be  ruled  against  him,  he  shall  have  judgment  of 
leath.     14  E.  4.  7.  a.  per  cur. 

if  a  man  indicted  or  appeald  of  felony  pleads  not  guilty, 
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and  puts  himself  upon  the  country,  and  the  jury  remains  upon 
challenges  till  another  day  and  then  appears,  and  the  pri- 
soner at  the  bar  will  say  nothing  but  stand  mute,  yet  this 
is  not  a  standing  mute,  for  the  inquest  shall  be  taken  npou 
the  issue  already  joined;  and  so  in  an  appeal.  15  E.  4. 
33.  b. 

And  yet  even  in  that  case  it  is  possible  the  prisoner  may  be 
taken  dumb  between  his  plea  and  his  trial,  and  so 
[  316  ]  lose  some  advantages,  that  the  law  gives  him  for  his 
defense,  as  challenges,  examination  of  witnesses  and 
many  matters  for  his  defense;  [therefore]  the  court  hath  used 
sometimes  by  inquest,  sometimes  by  inquiry  ex  officio  by  the 
inquest  impannelled  to  try  his  issue  to  inquire,  whether  he 
stand  mute  of  malice,  and  then  to  try  him,  or  if  it  be  ex  vin- 
iatione  Deiy  then  to  respite  his  trial,  but  if  he  spoke  the  same 
day  in  the  hearing  of  the  court,  then  such  inquest  of  office  is 
not  taken,  for  the  court  is  of  their  own  knowledge  ascertained 
of  his  ability  to  speak.    43  Assiz.  30.  8  £r.  4.  1  |*  2. 

The  standing  mute  of  a  prisoner  is  not,  where  be  bath 
pleaded  not  guilty  and  put  himself  upon  the  country,  the 
afterwards  he  would  retract  it. 

If  a  prisoner  for  felony  plead  not  guilty  and  put  himself 
upon  the  country,  and  when  the  jury  appears  he  challengeth 
peremptorily  above  thirty-five,  in  such  case  the  jury  was  not 
to  be  taken,  but  judgment  of  penance  was  antiently  given 
against  him,  and  so  it  was  no  attainder  in  case  of  felony. 
17  Assiz.  6.  17  E.  3.  23.  a.    14  E.  4.  7.  a.    3  H.  7.  12.  a.  2.  a. 

But  the  law  herein  was  after  declared  otherwise,  and  by  the 
advice  of  all  the  judges  judgment  of  death  shall  be  given,  and 
so  it  was  an  attainder.  3  H.  7.  12.  a.  where  it  was  settled  for 
a  rule  in  all  circuits,  and  so  it  continued  until  22  H.  8.  cap.  14. 
when  by  act  of  parliament  the  challenge  was  reduced  to 
twenty,  and  so  the  judgment  of  death  upon  peremptory  chal- 
lenge ceased,  unless  in  high  treason  or  petit  treason,  where  it 
stands  on  foot  as  before,  vide  Co.  P.  C.  cap.  102.  p.  227,  228. 
who  seems  to  hold,  that  for  challenging  above  thirty-five 
judgment  of  peine  fort  fy  dure  shall  be  given  according  to 
14  E.  4.  7.  a.  fy  3  H.  7.  2.  a.  per  omnes  justiciarios  contra 
Keble. 

Regularly  therefore  a  man  is  said  to  stand  mute,  when 
being  arraigned  for  felony  or  treason,  either  1.  He  answers 
not  at  all,  or  2.  If  he  answers  with  such  matter,  as  is  not 
allowable  for  answer,  and  will  not  answer  otherwise,  or  3. 
Where  he  pleads  not  guiltyy  but  when  demanded  how  he 
will  be  tried,  either  will  say  nothing,  or  not  put  himself  upon 
the  country. 
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B  Stand  mute  and  say  nothing  at  all,  in  case  of  felony 
urt  ought  ex  officio  to  impannel  a  jury  and  swear  it  as 
uest  of  office  to  inquire,  whether  he  stand  mute  of 
,  and  if  found  so,  he  siiall  have  the  judgment  of  peine 
durey  or  whether  it  be  ex  visitatione  Dei,  and  if  found 
^y  are  to  inquire  touching  all  those  points,  which  he 
possibly  plead  for  himself,  as  whether  a  felony  were 
whether  he  be  the  same  person,  that  is  indicted  for  it| 
?r  he  did  it,  and  whether  he  hath  any  matter  to  alledge 
discharge. 

what  if  all  this  be  found  against  the  prisoner,  what 
>e  done?  whether  judgment  of  death  shall  be  given 
;  him,  tho  he  never  pleaded,  seems  yet  undetermined.(c/) 
man  plead  not  guilty ^  and  being  demanded  how  he 
tried  answers  by  God  and  holy  church  4  ^.  4.  11.  o.  or 
8  in  a  protection  7  E.  4.  29.  a,  Coron,  30.  or  will  not 
nself  upon  trial  of  his  country,  this  is  a  standing  mute, 
;h  as  if  he  had  not  at  all  pleaded. 
ks  to  the  consequences  of  standing  mute. 
ise  of  an  indictment  of  high  treason,  the  party  standing 
judgment  of  high  treason  shall  be  given  against  him  as 
nihil  dicity  M,3fyA  Eliz,  Dy,  205.  a,  rule  accordant, 
\  P,  C.  Lib,  II.  cap,  60,/ol.  150.  a,  2  Co.  Inst,  super  staf 
i'  1  cap,  12.  vide  infra ^  cap.  44. 

1  appeal  antiently  it  had  been  held,  that  if  the  prisoner 
mute,  judgment  should  be  given  for  the  appellant 
I.  18.  a!.(*) 

afterwards  the  law  was  held  all  one  in  case  of  an 
and  of  an  indictment,  namely  the  defendant  standing 
udgment  of  peine  fort  4*  dure  was  given  against  him, 
I  statute  of  JVestm^  1.  cap.  12  speaks  only  of  the  king^s 
mde  43  Jissiz.  30.  3  H.  7.  2.  a.  14  E.  4.  7.  a. 
man  be  indicted  of  felony  and  stands  mute,  he  shall  be 
penance,  T,  18  E,  2.  B.  R.  Rot.  20.  in  dorsoy 
rex.{b)    And  yet  vide  H.  18.  E.  3.  B.  R.  Rot.  [  318  ] 
or.  rex,  Petrus  Oeilherd  arraigned  (c)  pro  de- 
it  B.  Corone  217*  where  a  person,  who  could  neither  ipeak  nor  hear, 
igned  for  felony ;  nide  Part  I.  p.  34.  in  notii. 
)  Simte  TV.  Vol  I.  p.  367.  lord  AudWt  case. 
^^  Jntt,  178. 

■  was  the  case  of  Stephen  le  Femmr^  who  was  indicted  before  justices 
id  terminer  pro  reeeptamento  felonHuny  and  upon  beings  arraigned  muhim 
,  a  jurj  was  iropannelled  ex  officio^  who  found  qu^  mutum  »e  tenet  de 
tponianed  wdunttUe  sua,  Sf  qudd  loqui  poteet  tt  velit^  and  he  was  there- 
to penance,  ad  pcsnmm ;  the  record  was  remoTed  by  writ  of  error  coram 
ire  he  pleaded  not  guilty ^  and  was  committed  to  the  marshall  and  afler- 
Mlueed  the  king's  pardon,  Ideo  inde  quietu$. 
ippears  by  the  record,  that  it  was  not  upon  arraignment  that  he  stood 
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prsedatione  in  regid  vid  stood  miite,  and  an  inqnest  of  office 
being  charged  to  inquire,  if  it  were  wilful,  and  found  ao,  he  had 
judgment  to  be  hanged. 

On  the  other  side  7!  30  E.  3  Rot,  11.  in  dorso  Hunt.  rex» 
The  bishop  of  Ely^  arraigned  for  felony  dicitj  qudd  ipse  est 
membrum  sancias  eeclesiagj  4*  episcopus  unctftSy  iffrattr  domi' 
ni  papaBf  and  that  he  could  not  answer  without  the  archbishop 
of  Canterbury  [his  ordinary]  coram  laico  judice;  there  went 
out  thereupon  a  writ  to  the  sheriff  of  Hunt,  to  return  twenty- 
four  to  inquire  of  the  whole  fact,  and  by  the  inqnest  he  was 
found  guilty  of  the  felony  charged  upon  him  [de  reeeptamento 
fetoniim]  aud  his  goods  seised,  but  he  was  demanded  by  the 
archbishop  of  Cant,  and  delivered  to  him  as  a  member  of  holy 
church,  so  that  there  the  fact  was  inquired  of,  tho  the  bishop 
refused  to  answer,  which  was  a  kind  of  standing  mute.(€/) 

By  the  statute  of  33  H.  8.  cap.  12.  any  person  arraigned 
before  the  lord  steward  for  treason,  murder,  manslaughter,  or 
blood-shed  in  the  king's  palace,  and  standing  mute  shall  have 
judgment,  as  if  convicted  so  there  is  no  penance  in  that  case. 

But  upon  the  statute  of  28  H  8.  cap.  15.  for  commissioners 
of  the  admiralty  proceeding  in  maritime  felonies,  ^e. 
[  319  ]  there  is  no  such  exclusive  provision,  and  therefore  they 
follow  herein  the  course  of  the  common  law,  so  that 
any  person  indicted  for  piracy  before  these  commissioners  stand- 
ing mute  shall  have  judgment  oi peine  fort  4*  dure  T.  7.  Eliz. 
Dy.  241.  6.  Brooke^ 8  case. 

The  judgment  of  peine  fort  ^  dure  is,  as  it  is  recited  by 
St  am/.  P.  C.  Lib.  II.  cap.  60.  foL  150.  b.  ^  4  E.  4.  II  b.  viz. 
<<  That  he  be  sent  to  the  prison  from  whence  he  came,  and  put 
into  a  dark,  lower  room,  and  there  to  be  laid  naked  upon  the 
bare  ground  upon  his  back  without  any  clothes  or  rushes  under 
him  or  to  cover  him  except  his  privy  members,  his  legs  and 
arms  drawn  and  extended  with  cords  to  the  four  corners  of  the 
room,  and  upon  his  body  laid  as  great  a  weight  of  iron,  as  he 
can  bear,  and  more.    And  the  first  day  he  shall  have  three 

mute,  for  he  had  fled  from  justice  and  was  outlawed,  but  being  afterwards  taken 
be  was  brought  into  court,  and  demanded  why  execution  ahould  not  be  done  upon 
him  in  pursuance  of  the  outlawry,  to  this  he  made  no  answer;  but  this  is  not  a 
standing  mute  to  the  purpose  in  band,  as  our  author  himself  bath  shewn  at  the 
beginning  of  this  chapter. 

\d)  This  was  not  properly  a  standing  mute,  but  a  claiming  the  beneBt  of  clergy, 
(which  in  antient  times  was  usually  done  before  pleading,)  and  was  of  the  like 
nature  with  the  case  of  Alan  de  Beckingham  Mieh.  30  ^r  ^1  ^^'  1  ^Ro<*  4.  tn  dor. 
so  coram  rege^  NoUinfham^  see  Part  I.  p,  343.  in  fiotts,  and  the  case  of  John  de 
Boeco,  P.  6  E.  2.  B.  R.  Rot.  2.  Esoex,  see  Part  I.  p.  IdO  in  notis,  the  reason 
therefore,  why  the  fact  was  inquired  of,  was  the  same  in  this  case,  as  in  those, 
viz.  that  it  might  be  known  pro  quali  ordinario  lUterari  debeat^  whether  as  a  clerk 
convict  or  acquit     Vide  2  Co,  Inst.  p.  633. 
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noTsels  of  barley  bread  without  drink,  the  second  day  he  shall 
bave  three  draughts  of  water,  of  standing  water  next  the  door 
of  the  prison,  without  bread,  and  this  to  be  his  diet  till  he 
dic.''(c)     Fide  the  entry  thereof  Bast.  Entries,  385.  a. 

This  judgment  is  given  for  his  contempt  in  refusing  his  legal 
trial,  and  therefore  he  thereby  forfeits  his  goods,  but  it  is  no 
tttainder,  nor  gives  any  escheat  or  corruption  of  blood :  vide 
%4  B.  3.    Escheat  10.  Df/.  308.  ^r.  14  E.  4.  7.  a. 

The  severity  of  the  judgment  is  to  bring  men  to  put  them- 
leWes  upon  their  legal  trial,  and  tho  sometimes  it  hath  been 
pTen  and  executed,  yet  for  the  most  part  men  bethink  them- 
lelves  and  plead. 

If  a  peer  of  the  realm  arraigned  upon  an  indictment  of  felony 
before  his  peers  refuses  to  pl&d,  [he  shall  have]  this  judgment 
i>f  peine  fort  ^  dure.  P.  17  Car.  1.  casus  domini  Castle- 
haven.{f) 

And  a  woman  shall  have  the  same  judgment  if  she  stands 
mote.    2  Co.  Inst.  177.  super  stat.  fVestm.  I.  cap.  12,  fVise-^ 
man^s  case  there  cited.     If  a  man  be  indicted  of  petit 
larceny  and  refuses  to  plead,  it  seems  judgment  of  peine  [  320  ] 
fin^i  4*  ^^^^  shall  not  be  given,  but  the  party  convict, 
tor  he  is  not  to  have  judgment  of  death. 

Bat  if  a  woman  beindicted  for  simple  larceny  of  goods  under 
10#.  tho  she  shall  not  die  for  it,  but  only  be  burnt  in  the  hand 
by  the  statute  of  21  Jac.  cap.  6.  yet  if  she  refuses  to  plead,  the 
judgment  oi  peine  fort  fy  dure  shall  be  given  against  her,  because 
it  may  fall  out  upon  the  case,  that  she  hath  been  burnt  in  the 
hand  before,  and  then  she  is  to  be  executed ;  and  it  is  but  a 
privilege,  as  clergy  is,  which  she  must  put  herself  by  her  defense 
ulo  a  capacity  of  enjoying. 

If  a  new  felony  be  made  by  act  of  parliament,  tho  it  makes 
so  provision  touching  the  penalty  of  standing  mute,  yet  it  is  a 
necessary  consequence  thereof,  tho  not  specially  provided  for, 
if  it  be  not  ousted  by  the  act,  that  makes  it  felony;  as  clergy  is 
an  incident  to  every  new  created  felony,  unless  specially  ousted 
by  act  of  parliament,(*)  for  they  are  incidents :  vide  Dy,  241.  b. 

And  therefore  in  rape,  tho  made  felony  by  Westm^  2.  cap. 
34.  if  the  party  indicted  stand  mute,  he  shall  have  judgment  of 
penance.  P.  7  Car.  1.  lord  Castlehaven^s  case. 

Tho  judgment  be  given  of  ptine  fort  fy  dure,  yet  if  the 
offense  laid  in  the  indictment  be  within  clergy,  his  clergy  shall 

(<)  But  before  thej  proceed  to  this  extremity,  it  has  been  the  practice  to  eodea- 
vmir  to  make  the  prisoner  plead  by  tying  his  thumbs  together  with  whip  cord. 
nmrM9  case  Kd.  27. 

(/)  haU  IV.  Frf.  I.  f.  367.  (•)  Yidt  Part  I.  p.  704. 
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be  allowed  him,  which  appears  by  the  statutes  of  23  H.  8.  cap. 
1.  25  H,  8.  cap.  3.  and  other  statutes  that  oust  clei^,  where 
the  party  stands  mute,  ia  some  particular  cases,  and  by  the 
books. 

III.  As  for  the  third  general,  the  necessary  cautions  to  be 
used  in  inflicting  this  severe  punishment  are  these. 

1.  Let  not  the  judgment  be  too  hastily  given,  let  the  prisoner 
have  not  only  trina  admonitio,  but  also  some  convenient 
respite,  possibly  till  the  aQernoon,  to  bethink  himself,  if  the 
arraignment  be  in  the  morning;  or  till  the  next  morning,  if  the 

arraignment  be  in  the  afternoon:  and  let  the  judgment 
[  321  ]  itself  be  distinctly  read  to  him,  that  he  may  know  bis 

danger  before  his  final  refusal  with  due  admonition 
not  to  destroy  himself.  4  £.  4.  11.  6. 

2.  Before  any  judgment  final  be  given,  if  the  prisoner  stands 
wholly  mute  and  says  nothing  at  all,  let  an  inquest  of  office  be 
taken  to  inquire,  whether  it  be  ex  maiiiidy  or  ex  vMiatione 
Deiy  unless  he  hath  spoken  in  court  the  same  day,  vide  Xasi. 
Entries  title  gaol-delivery . 

3.  And  likewise  let  the  judge  hear  the  witnesses  npon  oath 
to  give  a  probable  testimony  of  his  guilt,  for  tho  his  malicious 
silence  carries  with  it  a  presumption  of  guilt,  yet  it  is  good  to 
have  some  concurrent  testimony.  1.  In  respect  of  the  severity 
of  the  judgment.  2.  Because  the  statute  of  fVeatm^  1.  cap.  12. 
de  quo  irifray  seems  to  require  it. 

4.  If  the  offense  laid  in  the  indictment  be  within  clergy,  tho 
in  strictness  of  law  the  prisoner  ought  to  pray  it,  yet  it  is  the 
duty  of  the  judge  to  allow  it,  tho  not  prayed,  and  that  as  well 
after  judgment  pronounced  as  before. 

IV.  Concerning  the  fourth  particular,  by  what  law  this  judg* 
ment  of  peine  fori  ^  dure  is  introduced. 

By  the  statute  of  fFestm*  1.  cap,  12.  Purvieu  eat  ensemeni 
que  les  felons  escrieSy  4*  queux  sont  apertement  de  male  fame^ 
4*  ne  soy  voilent  milter  en  enquesl  defelonies^  que  homes  met 
sur  eux  devant  justices  a  la  suit  le  ray  soient  mises  en  la 
prison  fort  fy  durcj  come  ceux  queux  refusent  estre  al  com" 
mon  ley  de  la  terre,  mes  ceo  nest  my  a  entender  pur  prisoners, 
que  sont  prises  per  legier  suspicion. 

Some(A)  have  antiently  thought,  that  this  act  of  parliament 
introduced  the  penance,  and  therefore  they  did  antiently  think 
it  did  not  extend  to  an  appeal,  because  that  is  the  suit  of  the 
party  and  not  the  suit  of  the  king,  de  quo  anteap.  317. 

But  it  seems,  that  altho  this  statute  is  in  some  points  direc- 
tive, namely,  that  it  should  be  applied  to  those,  that  are  of  ill 

(A)  Slamf.  p.  C.  149.  b.  PouUon  depaee  regU  211.  h. 
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fame,  and  not  those,  who  are  taken  upon  a  light  suspicion,  and 
therefore  the  court  before  they  give  this  judgment  ought  either 
by  inquest  of  office,  or  at  least  by  examination  of  wit- 
nesses to  inquire  concerning  the  probabilities  of  the  [  322  ] 
guilt:  vide  Siamf.  P.  C.  Lib.  II.  cap.  60.  foL  150.  a. 
yet  this  statute  doth  not  originally  introduce  the  penance,  but 
it  was  to  be  done  by  the  common  law,  and  accordingly  it  is 
agreed  by  my  lord  Coke  in  his  comment  upon  this  statute 
2  iMt.  p.  179. 

And  this  appears  1.  Because  this  statute  only  speaks  of  im« 
pnsooment  fort  4*  dure^  but  enacts  not  the  punishment  itself 
by  this  lingering  painful  death,  therefore  the  punishment,  as  it 
is  thus  inflicted,  was  at  common  law,  and  is  by  force  of  the 
common  law.  2.  Because  tho  some  antient  opinions  were,  that 
it  extended  not  to  the  case  of  an  appeal  of  felony,  yet  the  law 
hath  constantly  for  many  ages  extended  it  to  an  appeal,(t) 
which  cannot  be  by  force  of  this  statute,  but  by  the  common 
law. 

3.  The  antients,  as  Fletay{k)  Britton{l)  and  Horn,{m)  tho 
they  wrote  since  the  making  of  this  statute,  mention  the  penance 
without  referring  of  it  to  this  act  of  fFesim*  l.(n) 

(f)  KiiL  37.  {k)  Lib.  I.  cap.  34.  }  83. 

(I)  Cap.  4.  ^  23.  4r  cap.  23.  ^  73.  (m)  JIftrror,  cap.  1.  §  9. 

(n)  This  itatato  wu  m&de  B  E.I.  and  tho  by  the  manner  of  the  expreMion  it 
does  not  seem  to  ha?e  introdaced  this  penance,  bat  rather  speaks  of  it  as  a  thing 
ilnMdy  known,  yet  I  cannot  find,  that  it  is  ever  taken  notice  of  in  any  antient 
tathor,  book,  case,  or  record  before  the  reign  of  E.l,  on  the  contrary  I  find  some 
iutanoes  in  tbe  preceding  reign  of  persons  arraigned  for  felony  standing  mote, 
vbo  jet  were  not  pot  to  &oir  penance,  but  had  judgment  to  be  hanged :  at  whieh 
tioM  it  eeems  to  ha?e  been  the  usual  practice,  that  if  the  prisoner  stood  wilfully 
aiote,  a  jury  of  twelve  were  impannelled  ex  officio^  and  if  they  found  him  guilty, 
tnoitber  jnry  of  twenty-four  were  chosen  to  examine  the  verdict  of  the  former; 
and  if  they  were  of  the  same  opinion,  the  prisoner  was  sentenced  to  be  hanged. 
Pimcitm  ecramm  coram  justie*  itineratU*  in  comitate  Warwicensi  anno  5  //.  3  Rot.  1. 

••  Agneo^  qua  fbit  uxor  Roberti  de  Bo9Co^  appellat  TJurmam  filium  Huberti  de 
Aofte  Mtaherti  viri  sui,  &  Tkonuu  venit,  &  quia  ipsa  habet  virum  Robertum  dt 
Verdmm  nomine,  qui  nullum  facit  appellum,  ipsa  non  habet  vocem  appellandi,  & 
ide6  inqoiratur  veritaa  per  patriam,  &  Thoma*  defendit  mortem,  sed  non  Tult 
pgnare  ae  super  patriam,  &  xii  juratores  dicunt,  qudd  culpabilis  est  de  morte  ill&, 
A.  xziv  mUites,  alii  a  prsBdictis  xii,  ad  hoc  electi  idem  dicunt,  &,  ide6  suspendatur.** 

CatalU  flkoma  xzxiv.  solidos  &  vi  denarios,  unde  vicecoraes  respondebit 

Ibidem  in  dor$o,  **  Tkoma$  de  la  Hetke  captus  per  indictamentum  pro  furtis 
4l  aiiis  nequitiis  &>  pro  receptamento  venit,  &  non  vult  ponere  se  super  patriam ; 
4l  joratoret  dicunt  super  sacramentum  suum,  qudd  maid  credunt  eum  de  recepta- 
mento Hdbm  CtoHghtly^  qui  fbit  latro  cognitus,  &.  postea  suspensus  apud  Caun» 
jM^cn,  &  de  hoc  £.  de  aliis  furtis  eum  maid  credunt,  &.  xxiv  milites  ad  hoc  electi 
dicunt  idem,  qa6d  pnedicti  xii  juratores,  6l  qu6d  latro  est  de  ovibus  &  de  averiis 
&  aliie  reboi,  &  ide6  laspendatur. 
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CHAPTER  XLIV. 

CONCERNIMO   CLERGT   HOW   IT   STOOD   AT  COMMON   LAW,   AKD 
HOW    OENERALLT   AT   THIS   DAT.[1] 

Having  in  the  former  chapter  gone  through  the  pleas  and  trials 
of  the  prisoners,  and  the  proceeding  upon  standing  mute,  I 
come  to  consider  the  privilegium  cltricaUj  and  I  the  rather 
refer  it  to  be  examined  in  this  place,  because  tho  antiently 
clergy  was  prayed  and  allowed  upon  the  arraignment  of  the 
prisoner,  yet  at  this  day  it  is  rarely  done  but  upon  his  convic- 
tion or  standing  mute,  and  this  is,  1.  For  the  convenience  of 
the  court  to  be  ascertained  first  of  the  nature  of  the  crime  by 
the  confession  or  trial  of  the  prisoner.  2.  For  the  advantage 
of  the  prisoner,  who  possibly  may  be  acquitted,  and  so  need 
not  the  benefit  of  clergy :  vide  Hob.  Rep,  288.  Searle  &  W7A 
liams. 

And  for  the  full  discussion  of  this  matter,  (which  I  must 
needs  say  is  one  of  the  most  involved  and  troublesome  titles  in 
the  law,)  I  shall,  as  near  as  I  can,  hold  this  method.  1.  To 
consider  somewhat  in  general  touching  the  original  and  altera- 
tion of  the  privilege  of  clergy.  2.  In  what  cases  it  is  to  be 
allowed,  and  in  what  not.(a)  3.  What  persons  are  capable  of 
this  privilege,  and  what  not.(6)  4.  At  what  time  it  is  to  be 
allowed,  and  when  not.(c)  5.  The  manner  how  it  is  to  be 
allowed,  and  who  the  judge  of  ii.{d)  6.  The  consequence  of 
the  praying  or  allowing  of  it.(e) 

For  the  first  of  these,  namely  the  original  and  progress  of 
this  privilegium  clericale. 

Antiently  princes  and  states  converted  to  Christianity  in  favour 
of  the  clergy,  and  for  their  encouragement  in  their  offices  an4 
imployments,  and  that  they  might  not  be  so  much  intangled  in 
suits,  did  grant  to  the  clergy  very  bountiful  privileges  and  ex- 
emptions, principally  of  two  kinds.  1.  Exemption  of 
[  324  ]  places  consecrated  to  religious  duties  from  arrests  of 
crimes,  which  was  the  original  of  sanctuaries.    2.  Ex- 

(a)  Cap.  45,  46,  47,  48,  4d,  50.  (b)  Cap.  51. 

(e)  Cap.  52.  {d)  Cap.  53.  (e)  Cap.  54. 

[1]  The  benefit  of  cler&ry  u  now  abolished  in  England  by  the  7  4r  8  G^  IV. 
e.  28.  $.  6;  and  by  the  4  ^  5  Viet.  c.  22,  aa  to  peers. 

By  the  act  of  Congress  of  30th  April,  1790,  $.  31,  the  benefit  of  clergy  shall  not 
be  used  or  allowed,  apon  conviction  of  any  crime,  for  which,  by  any  statute  of 
the  United  States,  the  punishment  is  or  shaU  be  declared  to  be  death. 
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n  of  their  persons  from  criminal  proceedings  in  some 
apital  before  secular  judges,  which  was  the  true  original 
orivi/egium  clericale. 

clergy  increasing  in  wealth,  power,  honour,  number  and 
r,  afterwards  set  up  for  themselves,  and  that,  which  they 
id  by  the  favour  of  princes  and  states  at  first,  they  now 
to  claim  as  their  right,  and  a  right  of  the  highest  nature, 
rjure  divino;  and  by  their  canons  and  constitutions  en- 
ured, and  (where  they  met  with  tame  and  easy  princes 
ates,)  obtained  vast  extensions  of  these  exemptions^ 
he  person  concerned,  namely  to  all  that  had  any  kind  of 
inate  ministration  relative  to  the  church.  2.  In  the 
^  exempting  as  far  as  they  could  all  causes  of  clergymen, 
1  civil  as  criminal,  from  the  jurisdiction  of  the  secular 
,  and  wholly  subordinating  them  immediately  and  only 

ecclesiastical  jurisdiction,  which  they  supposed  to  be 

first  in  the  pope  by  divine  right  and  investitute  from 
f  and  from  the  pope  shed  abroad  into  all  subordinate 
clesiastical  jurisdictions,  whether  ordiaary  or  delegate. 

by  this  means  they  endeavoured  and  in  some  kingdoms 
'  some  ages  obtained,  that  there  was  a  double  supreme 
,  or  two  kingdoms  in  every  kingdom,  the  one  a  regnum 
isiicumj  absolute  and  independant  upon  any  but  the 
ver  ecclesiastical  men  and  canses,  exempt  and  separate 
be  secular  magistrate ;  the  other  a  regnum  secxilare  of 
ig  or  civil  magistrate,  which  yet  was  not  so  absolute,  but 
bad  subordination  and  subjection  to  this  regnum  eccle- 
um;  so  it  was  regnum  sub  graviori  regno, 
hat  lists  to  see  the  whole  scheme  of  their  claim,  let  him 
uarez  his  large  discourse  of  the  monumenta  ecclesiasiica 
jpuscxda, 

altho  the  usurpations  of  the  pope  were  very  great  and 
3d  much  in  this  kingdom,  until  the  extermination  of  bis 
IcfQ  supremacy  by  king  H.  8.  yet  this  claim  of 
smption  of  the  clergy  totally  from  secular  juris-  [  325  ] 

grew  so  burdensome  and  intolerable,  that  it 
om  time  to  time  qualified  and  abridged  by  the  civil 
,  sometimes  by  acts  of  parliament  taking  it  away  in  some 
sometimes  by  the  interpretation  and  construction  of  the 
,  and  sometimes  by  the  contrary  usage  of  the  kingdom ; 
lesiastical  canons  never  bound  in  England  farther  than 
'ere  received,  and  so  had  not  their  authority  from  their 
rength  and  obligation,  but  from  the  usages  and  customs 

kingdom  that  admitted  them,  and  only  so  far  forth  as 
'ere  so  admitted.     And  therefore, 
s  to  the  exemption  of  the  clergy  from  civil  suits  betweea 

VOL,  II.— 25 
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party  and  party  only,  if  upon  the  distringas  he  was  returned 
cUricus  4"  benejiciatus  non  habens  laicum  feodum^  process 
issued  to  the  bishop  to  bring  him  in,  and  in  case  of  a  statute 
merchant  they  were  by  special  acts  exempted  from  arrests  by 
capias.  But  yet  they  were  not  exempt  from  the  jurisdiction 
of  civil  courts  in  civil  causes,  yet  antiently  they  attempted  this 
also  in  the  king's  courts  but  with  ill  success,  and  so  they  never 
attempted  it  after,  that  I  remember. 

3/.  7  4-  8  £.  1.  B.  R,  Rot.  13.  Cant.  William  Joye  plaintiff 
[brought  an  action]  against  Guy  Mortimer  rector  o(  Kingston 
for  beating  him  and  cutting  off  his  upper  lip  with  a  knife,  the 
defendant  pleaded  qudd  ipse  est  clericusy  fy  non  debet  hie 
respondere,  and  that  was  all  the  answer  he  would  give,  Et 
quia  querela  ista  non  tangit  vitam  fy  membrum^  sed  est  de 
quddam  transgressione  personalis  nee  ipse  vult  in  curid 
domini  regis  respondere  ad  querelam  istam^  judgment  was 
given  for  the  plaintiff  to  recover  100/.  damages  taxed  by  the 
court,  and  [the  defendant  was]  committed  to  gaol,  and  after- 
wards paid  twenty  marks  to  the  king  for  a  fine.(o) 

II.  If  they  were  indicted  in  cases  criminal  but  not  capital, 

nor  wherein  they  were  to  lose  life  or  limb,  there  pripi' 
(]  326  ]]  legium  clericale  was  not  allowd  them,  and  therefore 

no^  in  indictments  of  trespass,  petty  larciny,  or  killing 
se  defendendo.     Stamf.  P.  C.foL  124.  a. 

III.  If  they  were  not  indicted  of  high  treason,  clergy  was 
not  allowable,  and  therefore  Hill.  2  H.  4.  Rot.  4.  £.  R,  rex^ 
where  the  bishop  of  Carlisle  was  indicted  of  high  treason,  and 
insisted  upon  h\s  privilegium  clericale^  quia  episcopus  unetus^ 
yet  this  claim  was  disallowd  and  he  put  upon  his  trial,  and 
convicted.  (/?) 

(o)  The  record  of  that  case  was  thos,  WiUielmu9  Joye  de  KypgetUm  qneritiir 
de  Guydone  de  mortuo  mart,  rectore  ecclesiss  de  Kynge$ton  Sl  Thomd  le  CUrk  de 
Harengton  de  hoc,  quod  Thomas  simul  cum  aliis  ex  prscepto  priBdicti  Gvydmrii 
ipsum  WUUelmum  insuItaveruDt,  verberaverunt,  &  male  tractaveru&t,  ita  qodd 
de  viU,  ipsius  desperabatur ;  &  dictus  Guydo  manti  suA.  propria,  &  knypolo  too 
labium  ipsius  WUlielmi  superius  abscidit,  unde  dicit  qudd  deterioratus  eet  A 
dampnum  habet  ad  yalentiam  centum  librarum ;  &.  inde  prodncit  sectani.  Et 
predict!  Guydo  &.  Thomas  yeniunt  &.  dicunt,  qudd  cleric!  sunt,  &,  non  debent  hie 
respondere,  &.  sepids  quiesiti  si  velint  respondere,  semper  dicunt  qii6d  clerici 
sunt,  &,  sine  ordinariis  suis  nolunt  respondere.  Et  quia  querela  ista  non  tangit 
vitam  &,  membrum,  sed  est  de  qu&dam  transgressione  personal!,  nee  ipai  Yoloot 
in  curi&  domini  regis  respondere  ad  querelam  illam,  consideratum  est,  qo6d  pre- 
dict! Guydo  &.  Thomas  de  prsdictA,  transgressione  con?incantnr,  &  aatisiaciant 
predicto  WilUelmo  Joye  de  dampnis,  scilicet  quilibet  eornm  de  centam  librii,  & 
domino  regi  de  misericordift,  &  committantur  gaols  pro  transgressione  &c 

{p)  The  treason  given  in  the  record  is  in  these  words,  "  Quicumque  ligeos 
domini  regis,  cujuscumque  statds,  seu  conditionis,  spiritualis,  vel  temporalis  foe- 
rit,  in  terrft.  AngUtB  pro  altft.  proditione  &.  crimine  lese  migestatis  indictatos  est, 
4^  coram  rege,  vel  justiciariis  suis  inde  arrenatus  tenetur,  &  debet  per  legem 
'Aiwlids  inde  respondere. 

Yet  in  antient  times  a  diffisrenoe  was  made  between  tmMni,  that  were  imme- 
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Yet  Hill.  17  E.  2.  Hot.  87.  in  darso^  Here/,  coram  rege^  the 
bishop  of  Hereford  indicted  of  high  treason  for  levying  war 
against  the  king  alleged,  that  he  was  episcopus  Heref.  ad  volun- 
iaiem  Dei  4*  summi  pontificisy  and  could  not  answer  absque 
cffened  divind  4*  sanctse  ecclesiag.  Thereupon  the  plea  was 
adjourned  into  parliament,  where  the  bishop  answered  as  be- 
fore, and  the  archbishop  of  Canterbury  claimed  him  and  had 
him;  thereupon  it  was  ordered,  that  day  should  be  given  in  the 
king's  bench  to  the  bishop,  and  the  archbishop  was  to  have 
bim  there  at  the  day,  and  in  the  mean  time  a  writ  issued  to  the 
sheriff  of  Here/,  to  return  twenty-four  to  inquire,  as  if  he  had 
pleaded,  [gudd  venire  /aciai  tot  fy  tales^  fyc.  ad  inquirendum 
proui  moris  estf^^c.  proqualiy^c.']  returnable  at  the  same  day; 
.  the  bishop  appeard  accordingly  in  the  custody  of  the 
archbishop,  and  the  jury  found  him  guilty,  Ideo  con-  [  327  ] 
riderai^  est,  qudd  prmdictus  episcopus^  tanquam  con- 
vietus  Src.  remaneat  penes  praedictutn  archiepiscopum  ut 
pri^,  ^c.  and  all  his  goods  and  chattels,  lands  and  tenements 
were  seised  into  the  king's  hands  by  writ  directed  to  the  sheriff: 
Upon  which  it  is  observable,  1.  That  a  kind  of  allowance  is 
made  of  clergy  in  high  treason.  2.  That  notwithstanding  his 
claim  of  clergy,  yet  a  writ  issued  to  summon  a  jury,  who  in- 
quired whether  guilty  or  not.  3.  That  upon  this  plea  and 
this  inquisition,  tho  he  had  his  clergy,  it  was  ut  clericus  con- 
frictus. 

Nota  in  the  parliament  of  the  1  E.  3.  this  judgment  was  re- 
versed for  this  cause,  that  the  justices  took  the  inquisition,  licU 
idem  episcopus  in  aliquam  inquisitionem  se  non  posuisseL 
Claus.  1  E.  3.  Part  I.  M.  13.  so  that  the  judgment  was  given 
upon  the  inquisition,  and  not  upon  nihil  dicit  for  standing 
mute,  and  therefore  erroneous.  (7) 

diatclF  aifaingt  the  kinsr*s  person,  and  other  treasons;  oiJe  Part  l.p,  185,  186t 
SS3.  in  fkOii$;  and  the  case  of  the  bishop  of  Hereford  here  mentiond. 

(f)  The  error  of  this  judgment  consisted  not  merely  in  its  being  given  upon  aa 
inqnintioo  **  in  qaam  episcopns  se  non  poeulsset,'*  but  because  it  was  given  upon 
an  inqoett,  **  in  quam  episcopus  se  non  posuisset,"  after  he  had  been  aUowd  Ate 
eUrgv  ^ud  deliverd  to  his  ordinary.  For  the  Plaeita  CororuB  of  those  times  shew, 
that  It  was  the  constant  practice  of  inquests  ex  officio  to  pass  upon  clerks  pleading 
their  frivUegutm  elerieaUt  where  clergy  was  allowable  the  method  whereof  was 
thoa.  The  clerk  upon  bis  arraignment  pleaded  his  privilegium  elerieale;  then 
tuoe  the  ordinary  and  demanded  him;  then  a  Jury  ex  officio  was  summoned  to 
faMoire  into  the  truth  of  the  charge;  or  as  it  is  exprest  in  this  record,  **ad  in- 
mnrendam,  prout  moris  est,  pro  quali,  &c  (t.  e.  pro  quali  eidem  ordinario  liberari 
•sfteet,**)  and  according  to  such  inquest,  the  clera  was  deliverd  to  the  ordinary  as 
•eqoit,  or  convict  Thus  are  the  entries  upon  the  rolls,  **A,  B.  indictatds  de 
monift,  ed  quod,  &e.  &  ductus  coram  rege,  6l  allocutus  qualiter  se  velit  de  felonia 
prcdIctA  aoqnietare,  dicit  quftd  clericus  est,  &,  sine  ordinario  suo  non  debet  hie 
respnndere.  Et  super  hoc  venit  C.  D,  &c.  Et  petit  ipsum  tanquam  clericum 
nbi  liberari;  sed  at  eciatur  pro  quali  eidem  ordinario  liberari  debeat,  inquiratur 
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Bat  afterwards  T.  21  E.  3.  Sot.  23.  Hertford,  rex,  John 
Gerberge,  was  indicted  for  a  constructive  treason  namely,  ac- 
croaching royal  power,  de  quo  vide  mpra.  Part  I.  cap.  1 1.  /7. 80. 
138.  and  thereupon  claimed  the  privilege  of  clergy,  Et  quia 
privilegium  clericale  in  hvjusmodi  casu  seditionis  secundum 
legem  fy  consuetudinem  regni  hactenus  obtentas  4*  usitatas 
non  est  allocandum  fyc.  quxsitum  est  ab  eo  saspius  qualiter  se 
velit  acquietare,  he  still  replied,  that  he  was  a  clerk, 
[328]]  asserens  se  nolle  aliam  responsionem  exhibere;  and 
thereupon  he  is  committed  to  the  marshal  ad pceniten- 
tiam  suam  secundiim  legem  fy  consuetudinem  regni  subitu* 
rum^  fyc. 

Nota  clergy  denied  in  such  a  treason,  yet  penance  awarded, 
tho  the  charge  was  treason. 

Yet  at  common  law  before  the  statute  of  25  E.  3.  c(ip.  4.  pro 
cleroj  it  seems  that  clergy  was  allowable  to  him  that  was  in- 
dicted for  counterfeiting  coin,  or  for  counterfeiting  money.  B, 
Clergy  1.   But  that  is  alterd  by  the  statute  of  25  E.  3.  pro  cUro, 

IV.  If  clerks  were  indicted  with  these  clauses  insidiatores 
viarum  fy  depopulatores  agrorum,  clergy  was  denied  them, 
and  therefore  the  act  of  4  H,  4.  cap.  2.  was  made  to  put  these 
clauses  out  of  indictments  and  to  allow  clergy,  if  they  were  in 
the  indictment. 

Again,  as  it  was  denied  in  respect  of  some  offenses,  so  this 
privilegium  clericale  was  by  the  common  law  abridged  in 
respect  of  the  person;  for  certainly  by  the  canon  laws  Nuns 
had  the  exemption  from  temporal  jurisdiction,  but  the  privilege 
of  clergy  was  never  allowd  them  by  our  law:  vide  stat^  21 
Jac.{r) 

Again,  tho  the  ordinary  took  himself  to  be  the  judge  of  the 
allowance  of  the  clergy  and  of  the  purgation  of  the  clerk,  yet 
the  king's  courts  took  that  courage  to  make  the  ordinary  but  a 
minister,  and  themselves  judges  of  the  allowance  and  disallow- 
ance of  the  clergy  and  purgation.  21  E.  4.  21.  b.  9  E.  4.  28.  a. 

And  so  the  judges  of  the  common  law  would  oftentimes  de- 
liver the  clerk  to  the  ordinary,  but  absque  purgaHone,  as  where 
the  clerk  is  attaint  by  outlawry  or  by  judgment,  or  convict  by 
his  own  confession,  or  upon  an  appeal.  Stamf.  P.  C.  Lib.  II. 
cap.  49.  3  H.  7.  12.  a.  10  E.  3.  Coron.  247.  Hob.  Rep.  288. 
Searle  fy  fVilliamSy  6t  if  he  were  a  notorious  malefactor,  vide 

rei  Veritas  per  patriara.**  Then  a  jury  ex  officio  was  sammoned,  by  which  if  it 
was  found,  ^*  Qu6d  A.  B,  non  est  culpahilis,  liberatur  ordinario  pro  tali  &rC.'*  But 
if  eulpabilis  **  liberatur  ordinario  tanquam  clericus  convictua,  salvd  custodiendus, 
■ab  pcenii  qu&  decet  &c.**  Vide  M,  20  ^jf  21  E.  1.  Rot.  4.  tn  dono,  B.  R.  HiU.  2S 
R  I.  Rot.  15.  Ibid.  TVtn.  30  E.  3.  Rot.  Jl.  B.  R.  Rex.  Trin.  31  E.  3.  R^  15. 
Jbid.  Rex. 
<r)  CiBp.  28.  §.6^7. 
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3.  Corrn.  247.  or  if  he  be  convict  by  verdict  of  counter- 
;  the  seal  or  coin  at  common  law  before  the  statute  of 
3.  Lib.  Pari.  IS  E.  I,  5cr/on*5case,(*)  or  if  he 
mmiited  by  record  to  the  ordinary  absque  pur-  [  329  ] 
%e.    Hob.  ubi  supra. 

1  in  these  cases,  if  the  ordinary  admitted  him  to  his  pnr- 
,  he  was  fineable  for  it  as  a  great  misdemeanor,  and  the 
deliverd  by  such  purgation  shall  be  again  committed  to 
,  3/.  34  «S-  35  E.  1.  Rot.  59.  Kane.  B.  R.  the  case  of 
Forsham  AeWwexA  by  William  Testa^  and  another  com- 
nated  from  the  pope;(5)  and  the  entry  in  such  cases  is, 
iur  ordinario  tanquam  clericus  eonvictus  fy  utlegaius 
vd  cuslodiend^  pericnloy  qitdd  ineumbit  fyc.  fy  inhibitum 
tern  ordinario,  ni  ad  aliquam  purgationem  ipsius  A.  B. 
fat  domino  rege  inconsulto,  ed  qudd prasdietus  A.  B.  pro 
is  ^c.  utlegatus  est  ^-e.  H.  14  E.  3.  B.  R.  Rot.  19.  Rex 
Lond.  The  case  of  John  de  Hemmyngeston  chaplain, 
ideed,  if  the  clerk  had  had  his  clergy  and  were  generally 
rd  to  the  ordinary,  he  might  admit  him  to  make  his  pur- 
,  and  upon  signification  thereof  by  the  ordinary  into  the 
5ry  a  writ  should  issue  to  the  sheriff  to  deliver  unto  the 
so  purged  all  his  goods  and  chattels  seised  into  the  king's 
upon  that  occasion,  nisi  fugam  fecerit  ed  occasione.  F. 
66.  a.  And  all  this  is  to  shew,  that  whatsoever  weight 
ergymen  laid  upon  their  canons  and  their  exemptions 
he  secular  jurisdictions,  yet  their  canons  or  constitutions, 
tensions  or  claims  of  this  kind  were  not  binding  here,  nor 
en  farther  than  either  by  acts  of  parliament  or  the  com- 
icceptation  of  the  kingdom  they  were  received, 
lerefore  these  privileges  received  divers  altera-  [  330  ] 
and  corrections  and  restrictions  by  the  temporal 
I,  as  the  occasion  required. 

fUff9  Plac.ParLp.5^. 

lat  case  was  thus :  Whilst  the  temporalities  of  the  archbishop  of  Canter- 
ire  in  the  kiog*s  hands,  two  clerks  convict  of  felony  imprisond  in  the 
iop*s  prison  had  been  admitted  to  purgfation,  and  deliverd  out  of  custody 
t6r  Hugh  For$ham^  **Per  mandatum  magistrorum  WUlielmi  Tetta^  ^T 
,  dericorum  papie,  administratorum  spiritualitatis  archiepiscopattks  proB- 
«qae  roandato  domini  rogis.**  ForMham  was  brought  coram  rege,  and 
id  for  the  said  offense ;  and  the  keeper  of  the  gaol  was  also  arraigned  for 
I  the  said  clerks  **  coram  prsfato  Hugone  ad  purgandum,  absque  priecepto 
regis;**  and  were  both  convicted  by  their  own  confession,  and  compnitted 
iBjshal,  **  £t  postea  finem  fecerunt  pro  transgressione  &.  contemptu  pne- 
Aflerwards  the  two  clerks,  who  had  been  deliverd  by  such  purgation. 
Might  from  the  tower,  where  they  had  been  imprisond  by  the  king*s  wriL 
laratim  ailocoti  qualitdr  de  fcloni^  priedict^  se  velint  acquietare,dicunt 
rici  font,  Sl  liberantor  ordinario  sub  poenl,  qu&  decet,  &.c.** 
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CHAPTER  XLV. 

IN  WHAT  OFFENSES  CLBRGT  IS  ALLOWABLE   OR   HOT. 

Now  touching  the  oflfenses,  wherein  clergy  is  or  was  allow- 
able, and  in  what  not. 

There  are  these  general  rules^  that  have  influence  in  this 
whole  discourse. 

1.  That  in  case  of  high  treason  against  the  king  clergy  was 
never  allowable  in  this  kingdom. 

2.  That  at  common  la.w  in  all  cases  of  felony  or  petit  treason 
clergy  was  allowable,  excepting  two. 

3.  That  where  a  statute  makes  a  new  felony,  clergy  is  inci- 
dent thereunto,  unless  it  be  specially  taken  away  by  acts  of  par- 
liament ;  but  where  it  makes  a  new  treason,  there  is  no  clergy. 

Upon  these  generals  much  of  the  succeeding  business  of  this 
chapter,  and  some  that  follow  will  be  built. 

I.  As  to  the  first  of  these  I  say  generally  in  all  cases  of  high 
treason  clergy  was  never  allowd. 

And  this  proposition  will  be  considered  two  ways.  1.  How 
the  common  law  stood  before  the  statute  of  25  E.  3.  pro  clero, 
and  2.  How  it  stood  after. 

The  statute  of  25  E.  3.  for  the  clergy  was  made  in  the  par- 
liament held  in  Hilt.  25  E.  3.  which  was  in  the  same  parliament, 
wherein  the  statute  of  declaration  of  treason  is  made,  commonly 
called  The  statute  of  purveyance. 

By  this  statute  pro  clero  cop.  4.  it  is  enacted,  ^^  That  all  man- 
ner of  clerks,  as  well  secular  as  religious,  which  shall 
[  331  ]  be  from  henceforth  convict  before  secular  judges  for 
any  treasons  or  felonies  touching  other  persons  than 
the  king  himself  or  his  royal  majesty,  shall  from  henceforth  have 
and  enjoy  the  privilege  of  holy  church,  and  shall  be  without 
impeachment  or  delay  deliverd  to  the  ordinaries  demanding 
them,  and  upon  this  the  archbishop  promiseth,  that  upon  the 
punishment  and  safe  keeping  of  such  clerks  offenders,  which  shall 
be  deliverd  to  the  ordinaries,  he  shall  thereof  make  a  convenient 
ordinance,  whereby  they  shall  be  safely  kept  and  duly  punished, 
so  that  no  clerk  shall  take  courage  to  offend  for  default  of  cor- 
rection. 

At  the  same  parliament  it  was  declared  what  was  treason, 
and  among  the  rest  counterfeiting  the  great  or  privy  seal,  or  the 
king's  coin  is  declared  treason,  and  put  in  the  same  rank  with 
compassing  the  king's  death  or  levying  of  war,  and  it  is  thereby 
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enacted,  "  That  no  other  offenses,  than  what  are  therein  de- 
clared, be  treason  till  declared  by  parliament." 

Before  this  statute  there  were  two  sorts  of  treasons,  that  con- 
cerned the  king,  one  was  of  a  greater  note,  and  another  of  a  less 
note. 

Those  of  the  greater  note  were  conspiring  the  king^s  deaths 
kvying  of  war  against  the  king,  adhering  to  his  enemies^  and 
two  others,  that  are  since  abrogated  by  the  statute  of  25  E.  3. 
Rrhich  came  under  the  general  and  obscure  names  of  sedition, 
md  accroaching  of  royal  power. 

Id  any  of  these  a  party  convict  had  not  his  clergy  at  common 
aw,  this  appears  by  the  judgment  cited  in  the  former  chapter.(£i) 
T.2\  E.  3.  B.  R.  Rot.  23.  Rex. 

But  there  were  other  treasons,  that  concerned  the  king,  which 
¥ere  of  an  inferior  note,  namely  counterfeiting  the  seal  and 
counterfeiting  the  coin  and  these,  (the  latter  especially,)  had 
miy  judgment  as  in  case  of  petit  treason,  namely  to  be  drawn 
lod  hanged. 

And  it  seems  before  the  statute  of  25  E.  3.  de  proditionibus 
clergy  was  allowd  in  both  cases,  as  appears  by  the  old  book  of 
E.  3.  B.  R.  title  Clergy,  placito  tiltimoy  and  the  judg- 
ment in  parliament  of  18  E.  1.  in  Berton^s  case,  who  [332] 
tieing  convict  for  counterfeiting  the  king's  seal,  had  his 
5l®r?y>  ^^^  tradatur  ordinario  sine  purgatione.{b) 

But  now  as  to  the  statute  of  25  E.  3.  pro  clero,  and  the 
itatute  of  25  E.  3.  at  the  same  parliament  de  proditionibus 
laying  them  both  together  in  all  cases  of  treason  touching 
the  king  kimself  or  his  royal  majesty  clergy  is  wholly  taken 
away,  and  in  all  other  cases  of  treason  or  felony  clergy  is 
allowd;  and  consequently  in  murder,  robbery,  petit  treason 
clergy  is  settled  by  this  act  of  parliament. 

Bat  whatsoever  is  declared  treason  against  the  king  by  the 
ilatute  of  25  E.  3.  de  proditionibus,  as  well  counterfeiting  the 
seal  or  the  money  of  the  kingdom,  as  any  other  treason  therein 
declared,  is  wholly  exempted  from  clergy.  19  H.  6.  47.  b. 
Siamf.  P.  C.  Lib.  II.  cap.  42.  fol.  124.  a.  M.  31  E,  3.  coram 
rtge  Rot.  18.  ReXf  in  dorso,  Bucks,  casus  abbatis  de  Mus* 
$enden{c)  pro  resecatione  fy  falsificatione  legalis  monetas^ 
84  H.  8.  Spelman^s  Rep.  accordant  adjudge.  2  Co.  Instil. 
635,  636.  super  Jlrtit?  cleri. 

So  that  at  this  day  in  all  cases  of  high  treason,  whether  those 
declared  by  the  statute  of  25  E.  3.  de  proditionibus,  or  any 
Other  treasons  newly  enacted  since,  the  privilege  of  clergy  is 

(a)  0.  327.  Gerherge*s  caae. 

(6)  Vide  Muprap,  328.  See  also  Part  I.  p.  185,  185.  in  notiB,  Sf  p,  223.  in  notis. 

{e)  Parth  p.il6. 
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wholly  taken  away;  and,  (which  is  the  second  proposhion 
above  mentiond.) 

II.  In  all  felonies,  that  were  at  common  law  before  the 
statute  of  25  E,  3.  pro  cieroy  and  in  ail  cases  of  petit  treason 
by  that  statute  the  privilege  of  clergy  is  restored  and  settled. 

And  therefore  in  all  such  felonies  or  petit  treasons,  which 
were  such  at  the  time  of  the  statute  of  25  E.  3.  cap,  4.  pro 
clero  clergy  is  allowable,  unless  in  such  cases  where  it  is  taken 
away  by  subsequent  acts  of  parliament,  and  so  far  forth  only 
as  the  same  is  so  taken  away. 

But  in  what  cases  subsequent  acts  of  parliament  have  taken 
away  clergy,  where  at  the  time  of  the  statute  of  25  E.  3.  it 
was  allowable,  shall  be  the  business  of  the  next  chapter. 

But  yet  there  seem  to  be  two  felonies,  where  clergy 
[  333  ]  was  not  allowable  notwithstanding  this  act,  namely 
certain  acts,  that  by  interpretation  of  law  were  hostile 
acts,  which  was  the  reason,  that  I  long  since  heard  Mr.  Noy 
then  the  king's  attorney  give  for  it  in  the  king's  bench  about 
7  Car,  1.  viz.  1.  Insidiato  viarum  fy  depopxdatio  agrorum. 
2.  Wilful  burning  of  houses. 

1.  Concerning  the  former  of  these  it  appears,  that  insidia- 
tores  viarum  and  depopulaiores  agrorum  were  ousted  of 
their  clergy  notwithstanding  the  statute  of  25  E,  3.  cap.  4. 
pro  clero. 

Rot,  Pari.  4  H.4n.  30.  there  was  a  complaint  in  parliament 
by  the  archbishop  of  Canterbury  and  clergy,  whereupon  it  was 
enacted,  that  that  general  clause  should  be  left  out  in  indict- 
ments and  words  of  the  same  effect  inserted,  and  that  notwith- 
standing the  indictment  carried  the  same  effect,  yet  benefit  of 
clergy  should  not  be  denied,  as  appears  at  large  by  the  statute 
of  4  H.  4.  cap.  2. 

2.  As  touching  wilful  burning  of  houses  I  have  heard,  as 
before,  that  clergy  was  not  allowable  by  the  conunon  law,  but 
of  this  more  fully  in  the  next  chapter. 

Now  touching  sacrilege  tho  some  later  statutes  were  made 
to  oust  clergy  in  that  crime,  yet  it  seems  at  common  law  or  at 
least  after  the  statute  of  25  E.  3.  cap,  4.  pro  clero  it  was  allow- 
able, as  appears  26  ^ssiz,  27.  where  it  is  agreed  by  the  jus- 
tices, that  a  person  indicted  of  robbing  a  chapel  and  breaking 
a  church  should  have  his  clergy;  but  it  seems,  it  was  with  this 
difference,  that  if  the  ordinary  refused  him,  as  he  might,  he 
should  not  have  his  clergy.  20  E.  2.  Coron.  283.  Stamf. 
P,  C.  123, 124^  but  otherwise  the  court  would  allow  it  him. 
26  ^ssiz,  21. 
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CHAPTER  XLVI. 

WHERE  AND  IN  WHAT  OFFENSES,  THAT  WERE  CAPITAL  AT 
COMMON  LAW,  CLERGY  IS  TAKEN  AWAT  IN  FART  OR  IN 
ALL  B7  ACTS  OF  PARLIAMENT  SUBSEQUENT  TO  25  E,  3.  AND 
FIRST,   OF   PETIT   TREASON. 

I  HAVE  before  declared  what  capital  offenses  were  exempt 
from  clergy  at  common  law,  and  how  the  law  stood  in  relation 
thereunto  before  and  by  the  statute  of  25  E,  S.  and  have  there 
settled  it,  that  regularly  in  all  capital  offenses,  except  treasons, 
which  touch  the  king,  the  offender  is  to  have  the  privilege  of 
iiis  clergy. 

But  as  touching  treasons,  that  touch  the  king,  by  virtue  of  the 
common  law  and  the  declaration  of  that  statute  the  benefit  or 
privilege  of  clergy  is  not  allowable,  neither  is  there  any  statute, 
that  hath  altered  the  law  in  that  point  of  treason,  but  it  stands 
still  excluded  from  the  privilege  of  clergy. 

But  as  to  petit  treason  and  felonies  subsequent  statutes  have 
made  great  alterations  as  to  the  point  of  clergy  from  what  was 
declared  by  the  statute  of  85  E,  3.  cop.  4.  pro  clero. 

The  inquiry  therefore  touching  the  alterations  made  by  sub* 
leqaent  statutes  in  point  of  petit  treason  and  felony  may  be  con- 
nderd  in  this  method. 

1.  What  alterations  have  been  made  by  acts  of  parliament  in 
relation  to  new  felonies  made  by  acts  of  parliament  since  25 
B.  3.  And 

2.  What  alterations  have  been  made  in  such  offenses,  as  were 
petit  treason  or  felony  at  the  time  of  the  making  of  that  statute, 

I.  As  to  the  former  of  these  this  general  rule  holds, 
that  if  an  act  of  parliament  make  a  felony,  and  doth  [  335  ] 
not  take  away  clergy  in  express  words,  in  all  those 
^ases  clergy  is  allowable. 

And  if  it  doth  make  a  felony  and  takes  away  clergy  not  ge- 
nerally, but  in  such  or  such  cases,  regularly  in  other  cases  clergy 
is  allowable,  as  if  it  takes  away  clergy  in  case  the  party  becon- 
ricted  by  verdict,  yet  he  shall  have  his  clergy,  if  he  stand  mute. 

But  if  it  enacts  generally,  that  it  shall  be  felony  without  be- 
nefit of  clergy,  or  that  he  shall  suffer  as  in  case  of  felony,  with- 
out benefit  of  clergy,  this  excludes  it  in  all  circumstances,  and 
to  all  intents;  and  because  I  have  before  in  the  particular  enu- 
meration of  felonies  by  act  of  parliament  taken  notice  all  along 
what  are  excluded  of  clergy  and  what  not,  I  shall  dismiss  that 
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part  of  the  inquiry  referring  myself  to  the  several  acts  of  parlia- 
ment, that  enact  the  felonies  themselves;  and  shall  proceed  to 
the  second  part  of  the  inquiry. 

IL  Therefore  as  to  those  felonies,  that  were  such  at  the  time 
of  the  statute  of  25  E.  3.  cap.  4.  pro  clero. 

I  shall  first  deliver  some  general  positions,  and  then  proceed 
to  the  particular  felonies  themselves. 

1.  Therefore  it  is  certain,  that  whatsoever  petit  treason  or 
felony  there  was  at  the  time  of  the  making  of  that  statute,  it 
was  within  the  privilege  of  clergy  by  force  of  that  statute  at 
least,  except  those  two  above  mentiond  in  the  last  chapter. 

2.  That  therefore  all  such  petit  treasons  and  felonies  are  at 
this  day  within  clergy,  unless  where  it  is  ousted  by  subsequent 
statutes  now  in  force. 

3.  That  where  any  statute  subsequent  to  25  J5.  3.  cap.  4.  hath 
ousted  clergy  in  any  of  those  felonies,  it  is  only  so  far  ousted, 
and  only  in  such  cases  and  as  to  such  persons  as  are  expressly 
comprised  within  such  statutes,  for  infavorem  vitsefypriviltgii 
clericalis  such  statutes  are  construed  literally  and  strictly. 

And  therefore,  if  clergy  be  ousted  as  to  the  principal,  it  is  not 

ousted  as  the  accessary;  if  as  to  the  accessary  before^  it  is  not 

extended  to  the  accessary  after;  if  where  the  prisoner 

[  336  ]  is  convict  by  verdict,  it  holds  not  as  to  a  conviction  by 

confession,  nor  as  to  an  attainder  by  outlawry,  nor  to 

a  standing  mute,  as  we  shall  see  in  the  subsequent  instances. 

4.  That  in  all  cases,  where  a  subsequent  act  of  parliament 
ousteth  clergy  in  case  of  any  felony,  the  indictment  must  pre- 
cisely bring  the  party  within  the  case  of  the  statute,  otherwise, 
altho  possibly  the  fact  itself  be  within  the  statute,  and  it  may  so 
appear  upon  the  evidence,  yet  if  it  be  not  so  alledged  in  the  in- 
dictment, the  party,  tho  convict,  shall  have  his  clergy.  Stamf. 
P.  C.fol.  130.  a.  by.  99.  a.  183.  b.  224.  A.  261.  a. 

5.  Altho  the  case  be  so  laid  in  the  indictment,  that  it  comes 
within  the  statute  to  exempt  the  prisoner  from  clergy,  yet  if 
upon  the  evidence  it  fall  out  that,  tho  it  be  a  felony,  yet  it  is  not 
so  qualified,  as  laid  in  the  indictment,  the  jury  ought  to  find 
him  guilty  of  the  felony  simply^  but  not  as  to  the  manner  laid 
in  the  indictment,  (as  for  instance  guilty  of  the  felony,  but  not 
of  the  robbery,  or  not  of  the  breaking  of  the  house,)  and  there- 
upon the  prisoner  shall  be  admitted  to  his  clergy;  and  this  is 
commonly  done. 

And  now  I  come  to  the  particular  oflfenses,  wherein  clergy 
is  taken  away  from  such  felonies,  where  by  the  common  la«r 
and  the  statute  of  25  E.  3.  cap.  4.  it  was  allowable. 

And  those  offenses  are  these  that  follow. 

1.  Petit  treason.    2.  Murder.    3.  Manslaughter.    4.  Rape. 
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Robbery.  6.  Burglary.  7.  Larciny  of  several  kinds  and 
frees. 

\nd  I  shall  now  parsae  them  in  the  same  order,  as  they  are 
down. 

First f  Petit  treason,  as  the  servant  killing  his  master,  fyc. 
It  is  plain,  that  after  the  statute  of  25  K  3.  cap,  4.  clergy 
s  to  be  allowd  until  12  H.  7.  cap.  7.  fy  23  H.  8.  cap.  1. 
The  first  statute,  that  ousted  clergy  generally  in  petit  treason, 
B  that  of  12  H.  7.  cap.  7.  which  yet  extended  but  to  corivic- 
n  or  attainder,  and  only  to  the  principal  not  to  the  accessary. 
By  the  statute  of  23  H.  8.  cap.  I.  it  is  enacted, "  That 
person,  which  shall  be  found  guilty  after  the  laws  [  337  2 
the  land  for  any  manner  of  petit  treason,  or  wilful 
irder  of  malice  prepensed,  or  for  robbing  any  churches, 
tpels,  or  other  holy  places,  or  for  robbing  any  person  or  per- 
is in  their  dwelling  house  or  dwelling  place,  the  owner  or 
eller  of  the  same  house,  his  wife,  children,  or  servants  then 
og  within,  and  put  in  fear  or  dread  by  the  same,  or  for  rob- 
ig  any  person  or  persons  in  or  near  the  highways,  or  for  wil- 
burning  of  any  dwelling  houses  or  barns,  wherein  any  corn 
grain  shall  happen  to  be,  nor  any  person  found  guilty  of  any 
»tnient,  procurement,  helping,  maintaining  or  counselling  of 
to  any  such  petit  treasons,  murders  or  felonies  shall  from 
iceforth  be  admitted  to  the  benefit  of  clergy,  except  clerks  in 
y  orders,  viz.  in  the  order  of  subdeacon  or  above;  and  that 
h  persons  in  orders  convict  of  those  offenses  shall  be  de- 
>red  to  the  ordinary,  but  shall  remain  in  prison  without  pur- 
ioD,  unless  he  become  bound  by  recognisance  before  .the 
g's  justices,  where  he  was  convict,  with  two  sufficient 
eties  for  his  good  behaviour. 

^  Persons  attaint  by  judgment  upon  confession,  outlawry,  or 
diet  admitted  to  clergy  to  remain  in  prison  without  pur- 
ion. 

•  Clerks  convict,  and  upon  their  clergy  allowd  deliverd  to  the 
inary  may  be  degraded,  and  then  sent  into  the  king's  bench 
the  ordinary  to  receive  judgment  upon  their  conviction,  and 
justices  having  the  record  before  them  shall  give  judgment 
>ii  such  conviction,  as  if  had  not  had  clergy." 
This  act,  tho  temporary,  was  continued  by  the  statute  of 
H.  8.  cap.  1.  and  made  perpetual  by  32  H.  S.  cap.  3.  and  by 
same  ace  persons  in  orders  are  put  into  the  same  condition, 
other  persons  not  in  orders,  notwithstanding  this  statute  ojf 
H.  8.  cap.  1.  or  25  H.  8.  cap.  3. 

This  statute  of  23  H.  8.  as  to  all  these  crimes  extended  to 
ncipals  and  accessaries  before  the  fact,  but  not  to  accessaries 
dr. 
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But  yet  it  extended  to  exclude  principals  and  accessaries 
h^orty  only  in  cases  where  they  were  found  guilty  after  due 
course  of  law,  viz,  by  verdict  or  confession,  fyc.  and  ex- 
tended not  to  standing  mute,  fyc.  And  therefore  by  the  sta- 
tute  of  25  H.  8.  cap,  3.  it  is  enacted,  "  That  every  person  thai 
shall  be  indicted  of  petit  treason,  wilful  burning  of  houses, 
murder,  robbery,  or  burglary,  or  other  felony  according  to  the 
tenor  or  meaning  of  the  said  statute  of  23  H.  8.  and  thereupon 
arraigned  do  stand  mute  of  malice  or  froward  mind,  or  chal- 
lenge peremptorily  above  the  number  of  twenty,  or  do  not 
answer  directly  to  the  indictment  and  felony,  whereof  he  shall 
be  arraigned,  shall  be  excluded  from  clergy  in  like  manner,  as 
if  he  had  pleaded  to  the  offense  and  been  found  guilty  accord- 
ing to  the  laws  of  the  land." 

And  provides,  "  That  if  any  person  be  indicted  in  a  foreign 
county  for  stealing  of  goods  in  another  county,  and  be  found 
guilty,  stand  mute,  challenge  above  twenty  peremptorily,  or 
will  not  directly  answer,  he  shall  be  excluded  from  clergy,  as 
he  should  have  been,  if  he  had  been  arraigned  for  the  robberies 
or  burglaries  in  the  same  shire  where  they  were  done,  if  by 
examination  it  shall  appear  to  the  justices,  that  he  had  been 
indicted  and  arraigned  in  the  county  where  the  burglary  was 
done,  he  should  have  been  excluded  from  his  clergy  by  the 
said  statute,  had  he  been  found  guilty  there." 

This  statute  was  but  temporary,  because  bottomed  upon  the 
statute  of  23  H,  8.  cap,  1.  that  was  but  temporary,  but  by  tM 
statute  of  28  H,  8.  cap.  1.  was  continued  till  the  last  day  of  the 
next  parliament,  and  by  the  statute  of  32  H.  8.  cap,  3.  made 
perpetual. 

But  hitherto  in  this  case  of  petit  treason,  (and  indeed  gene- 
rally in  all  these  cases  of  the  statute  of  23  H,  8.)  there  were 
tliese  defects. 

1.  That  as  to  the  principal  the  statute  of  23  H.  8.  cap,  1.  did 
extend  to  appeals,  as  well  as  indictments  for  the  offenses  de- 
scribed in  that  statute,  and  if  they  were  found  guilty  by  verdict 

or  confession,  the  appellee  and  accessary  before  were 
[  339  ]  excluded  of  clergy,  but  statute  of  25  H,  8.  cap.  3.  ex- 
tended only  to  indictments,  and  therefore  an  appellee 
standing  mute,  ^-c.  was  to  have  his  clergy  in  the  cases  of  the 
statute  of  25  H,  8.  cap,  3.     Again, 

2.  Neither  of  these  statutes  extend,  where  the  party  is  out- 
la  wd  for  these  crimes. 

3.  As  the  law  was  then  taken,  challenging  above  twenty 
had  been  a  conviction,  or  at  least  had  put  the  party  to  his 
penance;  but  that  I  may  observe  it  once  for  all,  now  that 
clause  of  challenging  above  twenty  mentiond  in  the  statute  of 
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25  H.  8.  and  other  statutes  hereafter  mentiond  imports  nothing 
as  to  the  point  of  clergy,  for  his  challenge  is  over-ruled  and  he 
put  upon  the  jury,  as  hath  been  before  observed. (*) 

But  because  the  statute  ol  \  fy%  P.fy  M.  cap.  10.  in  case  of 
|>etit  treason  restores  the  peremptory  challenge  of  thirty-five,  it 
(bould  seem,  that  if  he  challenge  peremptorily  above  thirty- 
ive,  he  shall  have  the  benefit  of  his  clergy,  for  it  is  now  he- 
roine ca^xts  omissus. 

And  therefore  by  the  statute  of  4  fy  5  P.  ^  M.  cap.  4.  « If 
&Dy  should  malitiously  command,  hire  or  counsel  any  to  com- 
mit petit  treason,  wilful  murder,  or  to  do  any  robbery  in  any 
dwelling  house  or  houses,  or  to  do  any  robbery  in  or  near  the 
highway,  or  to  burn  any  dwelling  house  or  any  part  thereof, 
or  any  barn  then  having  any  corn  or  grain  in  the  same,  then 
avery  such  offender,  1.  Being  outlawd  for  the  same,  or  2.  Ar- 
raigned and  found  guilty  by  order  of  law,  or  3.  Otherwise  law- 
fully convict  or  attaint  of  the  same,  or  4.  Who  shall  stand  mute 
of  malice  or  froward  mind,  or  5.  Shall  peremptorily  challenge 
Above  twenty  persons,  or  6.  Will  not  directly  answer,  is  ousted 
of  his  clergy. 

But  no/a,  every  indictment  to  oust  the  accessary  before  of  his 
elergy  must  run  maliiiosl^  otherwise  he  shall  have  his  clergy. 
2  Eliz.  By.  183.  b. 

But  now  by  the  statute  of  1  E.  6.  cap.  12.  it  is  enacted, 
<<Tbat  no  person,  that  hath  been,  or  shall  be  in  due  form  of 
law  attaint  or  convict  of  murder  of  malice  prepensed, 
or  of  poisoning  of  malice  prepensed,  or  breaking  any  [  340  ] 
bouse  by  day  or  by  night,  any  person  being  then  in 
the  house,  where  the  same  breaking  shall  be  committed,  and 
thereby  put  in  fear  or  dread,  or  of  or  for  robbing  any  person 
or  persons  in  or  near  the  highways,  or  for  felonious  stealing  of 
horses,  geldings  or  mares,  or  for  felonious  taking  goods  out  of 
any  parish  church  or  other  church  or  chapel,  or  being  indicted 
or  appeald  of  ariy  of  the  said  offenses,  and  thereupon  found 
guilty  by  twelve  men,  or  shall  confess  the  same  upon  his  or 
their  arraignment,  or  will  not  answer  directly  according  to  the 
laws  of  this  realm,  or  shall  stand  wilfully  or  of  malice  mute, 
shall  be  admitted  to  have  the  privilege  of  clergy  or  sanc- 
tuary, but  shall  be  put  from  the  same,  and  that  all  persons  in 
all  other  cases  of  felony,  other  than  such  as  are  before  men- 
tbnd,  which  shall  be  arraigned  or  found  guilty  upon  their  ar- 
raignment, or  shall  not  confess  the  same,  or  stand  mute,  or  will 
not  directly  answer,  shall  have  and  enjoy  the  benefit  of  clergy 
and  sanctuary,  as  they  might  have  had  before  the  24ih  of 
April  1/7.8." 

(•)  p.  270. 
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This  statute  doth  not  restore  clergy  to  the  principal  in  case 
of  petit  treason,  but  leaves  the  law  in  relation  thereunto,  as  it 
stood  before,  and  upon  the  statutes  of  23  fy  25  H,  8.  the  there 
be  no  word  of  petit  treason^  for  if  the  opinion  of  fVaUh  and 
my  lord  Dyer  M.  6  fy  7  Eliz.  Dy.  235.  a.  be  law,  viz.  that  a 
general  pardon  of  all  offenses  except  murder,  doth  not  except 
petit  treason,  and  so  petit  treason  comes  not  within  the  ex- 
pression q{  felony y  then  the  clause,  that  in  all  other  cases  of 
felony  clergy  shall  be  allowdj  doth  not  extend  to  allow  clergy 
in  petit  treason. 

But  if  that  opinion  be  not  law,(a)  (as  I  think  it  is  not)  then 
the  exclusion  of  clergy  from  murder  by  this  statute  excludes  it 
also  in  petit  treason. 

But  if  it  did  not,  yet  it  does  not  restore  clergy  in  petit  trea- 
son to  the  principal,(6)  where  found  guilty  or  attaint, 
[  341  ]  because  before  1  H.  8.  clergy  was  taken  away  in 
petit  treason  from  the  principal  by  12  H.  7.  cap,  7. 

Again,  by  the  statute  of  5  ^  6  £.  6.  taking  notice  that  by 
the  act  of  1  E.  6.  the  act  of  25  H.  8.  cap.  3.  touching  robbers 
and  burglars  arraigned  in  a  foreign  county,  and  ousting  them 
of  clergy  by  examination  stands  repeald,  whereby  offenders 
were  much  emboldened,  it  is  enacted,  <<That  the  said  act 
made  in  the  25th  year  of  King  H.  8.  touching  the  putting 
such  offenders  from  their  clergy,  [and  every  article,  clause  and 
sentence  contained  in  the  same  touching  clergy]  shall  from 
henceforth  touching  such  offenses  from  henceforth  to  be  com- 
mitted or  done  stand,  remain,  and  be  in  full  strength  and  virtue 
in  such  manner,  as  it  did  before  the  making  of  the  said  act  in 
the  said  first  year  of  King  E.  6.  any  clause,  article  or  sentence 
comprised  in  the  said  act  of  1  E,  6.  to  the  contrary  thereof  not- 
withstanding." 

Now  upon  this  act  of  5  E.  6.  cap.  10.  it  hath  been  taken, 
that  not  only  the  clause  of  the  act  of  25  H.  8.  cap.  3.  touching 
foreign  felonies  ousted  of  clergy  upon  examination,  but  the 
whole  act  of  25  H.  8.  cap.  3.  is  re-enacted,  and  upon  that  ac- 
count wilful  burning  stands  by  virtue  of  that  act  ousted  of  clergy, 
because  ousted  of  clergy  by  23  4"  25  H.  8.  tho  no  mention  be 
made  thereof  in  the  statute  of  1  E.  6.  and  accordingly  resolved 
11  Co.  Rep.  33.  Alexander  Poulter^s  case,  de  quo  infra. 

Upon  the  whole  matter  it  seems  plain,  that  at  this  day  in 
relation  to  petit  treason  the  law  stands  thus. 

(a)  Txdt  Bupra,  Part  I.  cap.  29.  p.  378. 

(6)  The  words  here  in  the  original  MS.  are  [taket  not  away  cUrgy  from  iki 
principal,]  but  the  scope  of  our  aathor*8  argament  plainly  shews  he  intended  to 
iiave  wrote  [doeo  not  reotore]. 
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1.  The  principal  convict  by  verdict  or  confession  is  ousted  of 
lergy  by  23  H.  8.  cap.  1.  both  in  appeals  and  indictments. 

2.  The  principal  standing  mute,  or  not  directly  answering  is 
listed  of  clergy  by  25  //.  8.  cap.  3.  in  cases  of  indictment,  but 
ot  in  case  of  an  appeal;  and  the  statute  of  1  E.  6.  cap.  12.  doth 
ot  alter  the  case  as  to  the  principal  in  petit  treason. 

3.  Yet  I  see  no  provision  to  oust  clergy  of  a  clerk  attaint  of 
etit  treason  by  outlawry,  but  that  he  may  claim  his 

lergy  and  be  deliverd  to  the  ordinary,  as  a  clerk  attaint  [  342  ] 
ritbout  purgation,  for  this  is  not  provided  for,  as  it 
sems  by  these  statutes. 

4.  But  in  my  opinion  the  statute  of  1  E.  6.  cap.  12.  taking 
way  clergy  from  persons  attaint,  as  well  as  from  persons  con- 
id  of  murder  doth  extend  to  petit  treason,  which  is  in  truth 
iurder,  and  consequently  a  person  outlawd  of  petit  treason,  tho 
ot  by  the  statutes  of  23  or  25  H.  8.  yet  the  statute  of  1  E.  6. 
i  exempt  from  clergy  under  the  name  of  wilful  murder.(c) 

And  the  statute  ol  A  fy  5  P.  fy  M.  cap.  4.  taking  away  clergy 
rom  accessary  before  in  case  of  petit  treason,  where  attainted 
y  outlawry,  had  committed  a  great  piece  of  absurdity  in  putting 
be  accessary  in  a  worse  case  than  the  principal,  unless  the  law 
kftd  been  taken,  that  the  statute  of  1  E.  6.  cap.  12.  bad  taken 
\  away  from  the  principal  in  the  like  case  of  outlawry,  which 
I  an  attainder  in  law. 

5.  As  to  the  accessary  before  the  fact,  he  is  ousted  of  clergy 
a  all  the  cases  before  mentiond  by  the  statute  oiAfySP.S^M, 
ap.  4.  and  so  the  law  stands  at  this  day,  but  it  must  be  laid 
nalitiosL  2  Eliz.  Dy.  183.  b. 

6.  But  the  accessary  after  the  fact  hath  his  clergy  in  all  cases 
a  petit  treason,  for  no  statute  takes  it  from  him. 

I  have  been  the  longer  in  this,  because  it  was  necessary  to 
ake  notice  of  the  series  of  all  the  statutes,  and  to  disintangle 
hem,  and  it  will  serve  for  the  briefer  collection  of  what  follows 
D  other  cases. 

(c)  If  this  statate  be  construed  to  take  away  clergy  firom  petit  treason,  it  takes 
t  ftway,  as  well  in  case  of  an  appeal,  as  of  an  indictment,  not  only  where  the 
iitj  is  convict  by  verdict  or  confession,  bat  also  where  he  will  not  answer  direct* 
f,  or  shall  stand  wilfully  mate. 
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CHAPTER  XLVII. 

CONCERNING  THE  ALTERATION  MADE  BY  SEVERAL  STATUTES 
IN  CASES  OF  MURDER,  MANSLAUOHTERy  RAPE,  AND  WILFUL 
BURNING    OF    HOUSES  OR    BARNS   WITH    CORN. 

I.  I  SHALL  briefly  consider  how  the  privilege  of  clergy 
stands  as  to  murder^  and  therein. 

1.  At  the  common  law,  and  by  the  statute  of  25  E.  3.  eap.^. 
clergy  was  to  be  allowed  as  well  in  murder,  as  any  other  fe- 
lony. 

2.  Tho  there  were  some  particular  statutes,  that  in  particular 
cases  took  away  clergy  in  case  of  heinous  murders,(*)  yet  the 
first  general  law,  that  took  away  clergy  in  case  of  wilful  mur- 
der ex  malitid  prxcogitatd  generally  was  23  H.  8.  cap,  1. 
which  extended  only  to  a  conviction  by  verdict  or  confession, 
and  included  accessaries  before^  and  extended  to  appeals,  as 
well  as  indictments. 

3.  The  statute  of  25  H,  8.  cap.  3.  extended  only  to  indictments 
but  not  to  appeals ;  to  principals  and  not  to  accessaries  hefm 
or  after. 

4.  But  the  statute  of  1  JS.  6.  cap.  12.  took  away  clergy  from 
principals  in  murder  in  all  cases,  viz.  conviction  by  verdict  or 
confession,  attainder  by  outlawry  or  otherwise,  standing  mute, 
or  not  directly  answering,(a)  but  this  statute  of  1  E.  6.  extended 
not  to  accessaries. 

5.  By  the  statute  of  4  fy  5  P.  fy  M.  cap.  4.  all  that 
[]  344  ]  shall  malitiously  command,  hire,  or  counsel  any  \Xi 
commit  any  wilful  murder  are  ousted  of  clergy  in  all 
cases. 

6.  But  accessaries  to  murderers  after  the  fact  have  their 
clergy  in  all  cases. 

So  that  the  principal  stands  at  this  day  ousted  of  clergf 
in  all  cases,  and  the  accessary  before  is  also  ousted  of  de^ 
in  all  cases,  but  the  accessary  after  is  in  no  case  ousted  of 
clergy. 

(♦)  Vidt  12  //.  7.  cap.  7.  4  H.  8.  cap.  2.  22  H.  8.  cap.  9. 

(a)  This  statute  omits  the  case  of  challenging  above  twenty,  but  Uiis  oar  lothor 
thinks  unnecessary  to  be  inserted,  because  since  22  H.  8.  cap.  14.  neither  peoioc^ 
nor  judgment  of  death  is  to  follow  in  that  case,  but  only  the  challenge  ii  to  be 
over.ruled,  nidt  supra  p.  270.  4*  infra  cap.  48.  however  this  omisuoa  'a  Wf^M  by 
3  4r  4  W.  Sf  M,  cap.  9.  as  to  indictments. 
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But  it  must  be  remembered,  that  the  party  indicted  must  be 
brought  within  the  very  letter  of  the  statute. 

If  the  indictment  be  felonicl  ^  ex  malitid  sud  prsecogiiaid 
interfecity  yet  he  shall  have  his  clergy,  because  there  wants  the 
Word  murdravU.  Dy.  261.  a. 

So  if  it  be  felonicl  inter/ecit  ^  murdravU^  and  says  not  ex 
fnaliiid  sud  prsecogiiaid,  it  is  but  an  indictment  of  manslaugh- 
ter, and  the  prisoner  shall  have  his  clergy. 

So  if  a  man  be  indicted,  as  accessary  before,  viz.  quddprse* 
cepiiy  and  says  not  maiiiiosl  praecepii.    P.  2.  Eliz.  Dy.  183.  b. 
II.  As  to  manslaughierj  regularly  in  all  cases  the  person 
indicted  or  appealed  ought  to  be  admitted  to  his  clergy. 

But  if  c^.  B.  and  C.  be  indicted  specially  upon  the  statute  of 
1  Jac.  cap.  8.  setting  forth,  (as  the  indictment  must)  <<  That  Jl. 
ftlonici  pupngii  ^  percussii  D.  not  having  any  weapon 
drawn,  nor  having  stricken  first,  and  that  B.  and  C.  were  pre- 
sent, aiding  and  abetting,"  tho  Ji.  B.  and  C.  are  all  principals 
in  manslaughter  at  common  law,  yet  t^.  only,  that  gave  the 
stroke,  shall  be  ousted  of  his  clergy.  H.  23  Car.  1.  B.  JR^ 
Pagers  case. (A) 

And  therefore  it  seems  in  that  case,  if  it  be  found,  that  •^. 
gave  not  the  stroke,  but  J?,  and  that  A,  and  C.  were  aiding  and 
abetting,  not  only  A.  and  C.  that  gave  not  the  stroke  shall  have 
their  clergy,  but  also  B.  because,  tho  the  case  of  B,  is  within 
the  statute,  yet  as  to  him  the  indictment  brings  him  not  within 
the  statute,  and  so  differs  from  the  case  of  a  general  indictment 
of  aiurder,  where  tho  it  be  laid,  that  A,  gave  the  stroke, 
and  B.  was  present,  aiding  and  abetting,  yet  if  upon  [  346  ] 
the  evidence  it  appears,  that  B.  gave  the  stroke,  and 
Ji.  was  abetting,  fyc.  both  shall  be  convict  of  murder,  for  both 
are  equally  murderers,  and  the  indictment  is  true  as  to  both 
qudd  ex  malitid  sud  prsecogiiaid  inier/eceruni  fy  murdro' 
tferuni.{*) 

By  the  statute  of  I  Jac.  cap.  8.  clergy  is  ousted  as  to  him 
that  so  stabs  upon  any  conviction  by  verdict,  confession  or 
otherwise,  and  that  as  well  in  case  of  an  appeal  as  of  an  indict- 
ment; but  it  extends  not  to  standing  mute  or  not  directly  an- 
swering, for  there  is  no  conviction  in  that  case,  and  so  it  seems 
as  to  an  outlawry .^c) 

IIL  As  to  rapcy  by  the  statute  of  18  Eliz.  cap.  7.  If  any 
man  be  convict  thereof  by  verdict  or  confession,  or  be  outlawd 
for  the  tome,  he  is  excluded  of  clergy,  but  this  act  extends  not 

(&)  Ayi  86.  (»)  Vide  supra  p.  293. 1  SaJk.  334. 

(e)  Bot  in  all  these  caies  the  offender  is  ezcladed  bom  clergy  by  3  Sf  A  W,  df 
JH  emp,  6.  upon  an  indictment,  but  not  in  an  appeal 
VOL.  U. — 26 
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to  a  standing  mute  or  not  directly  answering,  for  this  is  catfis 
omissus,[d)  and  he  shall  have  his  clergy  1 1  Co.  Rep.  35.  h. 
Foult$r^9  case. 

But  at  this  day  in  all  cases  challenging  above  twenty  makes 
nothing  either  for  or  against  clergy,  for  the  party  shall  not  be 

Eut  to  his  penance  nor  be  convict  thereupon,  but  only  his  chal* 
mge  shall  be  over-ruled  and  he  put  upon  his  trial,  asjialh  been 
before  observed,(t)  and  therefore  the  clause  in  the  act  of  parlia- 
ment ousting  clergy,  where  he  challengeth  above  twenty,  or  the 
not  mentioning  of  that  clause  makes  nothing  at  this  day  one  way 
or  another  as  to  the  point  of  clergy. 

But  neither  accessaries  be/ore  or  ajter  are  upon  this  statute 
exempt  from  the  privilege  of  clergy. 

IV.  As  to  the  case  of  wilful  burning. 

It  stands  now  a  settled  point,  that  if  the  principal  be  convict 
by  verdict  or  confession,  or  stand  mute,  or  will  not  directly  an- 
swer, he  shall  not  have  his  clergy,  this  is  the  point  resolved  1 1 
Co.  Rep.  35.  a.  Poulter^s  case,  and  the  constant  practice  is,  and 
always  hath  been  accordingly. 

And  the  statute  o(  A  fy  5  P.  fy  M.  cap.  4.  strongly 
[  346  ]  proves  the  law  to  be  so,  for  clergy  is  taken  away 
from  the  accessary  before^  and  it  were  a  strange  over- 
^ght,  if  an  act  of  parliament  should  exempt  the  accessary 
from  clergy  in  this  case,  and  yet  the  principal  should  have  the 
benefit  of  it. 

That  which  caused  the  doubt  was  the  statute  of  1  E.  6.  cap. 
12.  where  it  enumerates  all  the  offenses,  which  were  then  to  be 
exempt  from  clergy,  and  mentions  not  the  case  of  wilful  burn- 
ing and  enacts, "  That  in  all  other  cases  of  felony  the  offenders 
shall  have  clergy,  as  they  should  have  had  before  1  H.  8."  and 
the  first  statute  that  took  away  clergy  from  wilful  burning  of 
houses  or  barns  with  corn  was  a  statute  made  after  1  H.  8.  viz, 
23  H.  8.  cap.  1.  fy  25  H.  8.  cap.  3. 

There  have  been  three  answers  given  hereunto,(*)  viz. 

1.  That  this  was  a  felony,  that  even  by  the  common  law 
before  1  H.  8.  was  exempt  from  clergy,  being  an  act  of  hos- 
tility, and  this  I  remember  was  given  by  Noy  attorney  general 
about  S  Car.  1.  but  possibly  this  may  be  doubtful  as  to  the 
fact,  whether  at  common  law  clergy  were  not  allowable  upon 
this  offense,  and  if  it  were  not,  yet  it  is  a  greater  doubt, 
whether  that  law  were  not  altered  by  the  act  of  25  E.  3. 
cap.  4.  pro  cleroj  wherein  clergy  was  settled   in  all  cases, 

{(i)  Bat  this  is  proYided  for  in  case  of  an  indictment  by  Z  Sf  ^W.3f  M. 
tap,  9. 
(t)ji.270.  (•)   Vt<«f  Part  I.  p.  570,  4rc. 
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except  treasons  or  felonies  that  touch  the  king  or  his  rojral 
lignity. 

2.  Others  have  agreed,  that  clergy  was  taken  away  in  these 
^ases  of  wilful  burning  by  the  statutes  of  23  H,  8.  cap.  1.  and 
25  H.  8.  cap,  3.  and  consequently  this  offense  not  being 
snunierated  in  the  statute  of  1  E,  6.  cap.  13.  is  by  the  general 
concluding  clause  of  that  statute  restored  to  the  benefit  of 
clergy:  But  then  they  think,  that  by  the  statute  of  5  ^  6  jG?.  6. 
tap.  10.  the  statute  of  25  H.  8.  cap.  3.  is  wholly  revived,  and 
consequently  now  the  repeal  of  the  exemption  of  clergy  in 
case  of  wilful  burning  is  repealed  by  the  revival  of  the  statute 
Df  25  H.  8.  cap.  3.  by  the  subsequent  statute  of  5  4*  6  £.  6. 
tap.  10.  and  thereby  exemption  from  clergy  in  case  of  wilful 
burning  is  again  established. 

But  this  hath  in  it  many  difficulties.  1.  It  seems 
by  the  whole  scope  of  the  preamble  and  the  strict  [  347  ] 
penning  of  the  body  of  the  act  of  5  4*  6  E.  6.  cap. 
10.  that  that  act  revived  only  so  much  of  the  act  of  25 
H.  8.  cap.  3.  as  concerns  the  ousting  of  felons  of  their 
dergy  upon  examination,  where  robberies  or  burglaries  were 
committed  in  foreign  counties.  2.  Again,  the  statute  of  25 
H.  8.  took  away  clergy  from  wilful  burning,  only  in  cases 
of  indictment,  and  that  only  where  the  prisoner  stands  mute, 
answers  not  directly,  or  challengeth  above  twenty,  but  the 
ousting  of  clergy  in  case  of  appeals,  as  well  as  indictments 
upon  conviction  by  verdict  or  confession  stood  purely  upon 
the  statute  of  23  H.  8.  cap.  1.  which  is  no  where  revived 
ui  to  the  point  in  question,  and  yet  that  is  the  case,  that 
most  most  ordinarily  occur,  namely,  where  the  party  is  con- 
vict. 

3.  Therefore  the  last  and  I  think  the  surest  answer  as  to 
this  difficulty  is,  that  the  statute  of  3  4-4  P.  ^  M.  cap.  4. 
taking  away  clergy  in  all  cases  from  him  that  malitiously  com- 
tnands,  hires,  or  counsels  the  wilful  burning  of  any  dwelling- 
bonse  or  barn  with  corn,  in  all  cases  of  conviction,  attain- 
ler,  standing'  mute,  outlawry,  peremptory  challenge  of  above 
twenty,  or  not  directly  answering,  doth  by  necessary  conse- 
quence take  away  clergy  in  all  these  cases  from  the  principal 
offender  in  such  wilful  burning. 

Bui  ^udcunque  vid  datd  the  law  stands  settled,  that  clergy 
is  taken  away  in  all  cases  from  the  principal  in  wilful  burning 
of  a  dwelling-house  or  a  barn  with  corn,  quod  vide  11  Co.  Rep. 
Alexander  Poult  er^s  ceise^per  to  turn. 

And  therefore  I  can  by  no  means  think,  that  outlawry  of  the 
principal  in  this  offense  is  within  the  privilege  of  clergy,  for  the 
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accessary  even  in  that  instance  is  exempt  from(e)  clergy  by 
4fy5  P.^  M.  cap.  4. 

Now  as  touching  the  accessary  by  the  statute  of 
[  348  ]  4  4-  5  P.  4'  Jl/.  cap.  4.  they  that  shall  malitiously  com- 
mand, hire,  or  counsel  this  fact,  viz.  accessaries  b^are, 
are  exempt  from  the  benefit  of  clergy  in  all  cases. 

But  accessaries  qfler  are  within  the  benefit  of  clergy  in  all 
cases. 


CHAPTER  XLVIII. 

CONCERNINa  CLER6T  IN  BOBBERT  FROM  THE  HOUSE,  OR  ROB* 
BERT  FROM  THE  PERSON. 

Robbery  is  of  two  kinds,  from  the  person,  and  from  the 
house  of  another. 

First,  Robbery  from  the  person  is  a  violent  assault  upon  the 
person,  and  felonious  and  violent  taking  away  bis  goods  put- 
ting him  in  fear. 

The  principal  in  case  of  robbery  in  or  near  the  highway  is 
ousted  of  his  clergy,  viz. 

1.  By  the  statute  of  23  H.  8.  cap.  1.  "Where  he  is  convicted 
by  verdict  or  confession,  whether  it  be  in  an  appeal  or  an 
indictment.'* 

2.  By  the  statute  of  25  H.  8.  cap.  3.  "  In  an  indictment, 
where  the  party  stands  mute,  will  not  directly  answer,  or  chal- 
lengeth  above  twenty." 

And  in  case  the  robbery  were  in  or  near  the  highway  in  the 
county  of  •^.  and  he  carry  the  goods  into  the  county  of  B.  and 
there  be  indicted  of  larceny,  and  upon  examination  it  appears 
it  was  such  a  robbery  in  the  county  of  •^.  that  had  he  been 
indicted  in  the  county  of  t^.  he  should  have  been  ousted  of  his 
clergy  by  the  statute  of  23  H.  8.  cap.  1.  the  justices  of  the 
county  of  B.  shall  oust  him  of  his  clergy  in  the  county  of  B. 
whether  he  be  convicted,  stand  mute,  challenges  above  twenty, 
or  answers  not  directly. 

And  tho  this  clause  be  repealed  by  the  statute  of  1 E. 

[  349  ]  6.  cap.  12.  it  is  again  revived  by  5  fy  6  E.  6.  cap.  10. 

and  stands  now  in  force  as  to  all  robberies,  where  the 

(e)  The  MS.  has  it  [it  suijeel  to]  bat  both  the  statute  and  the  sense  require  it 
shoald  be  [is  txempt  from.] 
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arty,  if  convict,  is  to  be  ousted  of  his  clergy  by  the  statute  of 
3  H.  8.  cap,  1. 

Hut  it  extends  not  to  any  felony,  where  clergy  is  ousted  by 
ny  statute  after  23  H,  8.  Co.  P.  C.  cap.  50.  p.  115.  Slam/.  F. 
r./oL  128.  o.(*) 

If  •^.  commits  a  robbery  near  the  highway  in  the  county  of 
t.  and  takes  away  but  to  the  value  of  6d.  yet  if  indicted  for 
>bbery  in  the  county  of  B.  he  shall  have  judgment  of  death 
'ithout  benefit  of  clergy,  but  if  he  carry  those  goods  into  the 
>unty  of  C.  and  there  is  indicted  and  pleads,  and  the  jury  find 
im  guilty  to  the  value  of  6d.  tho  upon  the  evidence  it  appears 
lat  it  was  a  robbery  in  the  county  of  B.  yet  he  shall  not  have 
idgment  of  death,  because  as  it  now  stands,  it  is  but  petit  lar* 
5ny,(a)  where  the  prisoner  is  not  to  have  his  clergy  but  to  be 
'hipt,  and  the  examination  given  by  the  statute  of  25  H.  8.  is 
nly  to  oust  clergy,  where  demandable.  M  31  Eliz.  Moore^s 
fep.  n.  739.  p.  550. 

If  a  man  be  indicted  for  a  robbery  in  vid  regidj{\)  or  in  alld 
id,  or  in  altd  vid  regidj  and  be  convict,  he  shall  be  ousted  of 
is  clergy  by  the  statute  of  23  /T.  8.  but  if  it  b*e  laid  to  be  in 
I  nid  regid  pedesiri  ducent^  de  London  ad  Islingtonj  tho  he 
3  convict,  he  shall  have  his  clergy;  adjudged  38  H.  8.  Moore^s 
*ep.  n.  16.  p.  5. 

But  in  that  case  it  might  have  been  laid  propi  altam  viam 
igiam^  and  he  should  have  been  oust  of  his  cl^gy,  for  the 
ords  of  the  statute  are  in  or  nearihe  highway. 

If  a  man  be  robbed  upon  the  river  7y^ameSf  or  other  public 
vcr  within  the  body  of  a  county,  this  is  a  robbery  upon  the 
Ag's  highway,  and  may  be  so  laid  in  the  indictment,  and  the 
irty  shall  be  ousted  of  his  clergy  upon  these  statutes^  and  so 
was  agreed  in  Hide^s  case  at  Newgatty  M.  23'Car.  2. 
r  the  public  streams  are  highways,  and  therefore  they  [  350  ]] 
e  called  hauli  sireames  le  roy.* 

But  this  statute  of  25  H.  8.  extends  not  to  standing  mute,  or 
\X  directly  answering  in  an  appeal^  but  only  in  an  indictment y 
id  therefore, 
S.  The  statute  of  1  E.  6.  cap.  12.  ousts  such  robbery  of  clergy 

well  in  an  appeal  as  indictment,  where  the  ofiender  stands 
ate,  or  will  not  directly  answer. 

;•)  Vide  Part  I.  p.  518.    But  hy  3  Sf  4  W.  Sf  M.  can.  9.  the  like  claoM  U 

i^ed  as  to  all  felonies,  wherein  clergy  was  ousted  by  that  or  any  other  8tatate» 

[«)  FuTe  Pan  L  11.536. 

ft)  According  to  what  oar  author  says  Part  I.  p.  535.  if  the  indictment  bo  laid 

\j  in  ma  regta,  this  will  not  be  sufficient  to  oust  clergy. 

•  Vide  Part  l.  p.  53S. 
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But  mentions  nothing  of  challenging  pereniptoril7  above 
twenty,  neither  need  it,  for,  as  hath  been  said,(t)  he  shall  be 
only  put  from  his  challenge,  and  the  jury  shall  be  charged  to 
pass  upon  him,,  and  no  conviction  or  peine  fori  4*  dure  shall 
ensue  upon  his  peremptorily  challenging  above  twenty,  as  the 
law  now  stands. 

But  whereas  Stamf,  Lib.  II.  cap.  42.  fol.  129.  b.  affirms, 
'<  That  upon  all  these  statutes,  and  in  all  the  cases  mentioned  in 
them  there  are  two  cases,  wherein  the  offender  in  murder, 
robbery,  fyc.  shall  have  his  clergy,  namely,  where  the  offender 
is  outlawed,  or  convict  by  battle,"  it  is  not  true  of  the  former, 
for  outlawry  is  an  attainder,  and  tho  23  H.  8.  fy  2S  H.  8.  speak 
neither  of  outlawry  nor  attainder,  yet  the  statute  of  1  E.  6. 
cap.  12.  saith,  if  any  person  be  attaint  or  convict  of  murder,.4rc 
he  shall  be  ousted  of  clergy. 

And  the  same  law  it  is,  if  the  appellee  of  robbery  be  van- 
quished  in  an  appeal,  for  he  is  thereby  couvicty  and  the  statute 
doth  not  mention  only  a  conviction  by  twelve  men,  but  any  per- 
son in  due  form  of  law  attaint  or  convicted  qfmurderj  &c. 

And  thus  far  concerning  principals. 

As  touching  accessaries  by  malitious  commanding,  hiring  or 
counselling  any  such  robbery,  they  are  ousted  of  clergy  by  4  ^ 
5  P.  fy  M.  cap.  4.  in  all  cases,  namely  being  convict,  standing 
mute,  not  directly  answering,  or  outlawed,  S^c. 

But  accessaries  after  having  the  benefit  of  clergy  in  all  cases. 

Secondly^  As  touching  a  robbery  from  the  house  of  any 
person. 

This  divides  itself  into  these  several  heads. 

1.  Robbing  in  the  dwelling  house,  the  owner,  his 
(]  351  ]  wife  or  family  in  the  house  and  put  in  fear. 

2.  Robbing  in  the  dwelling  house,  any  person  being 
in  the  house  and  put  in  fear. 

3.  Robbing  in  the  house  or  tent,  the  owner,  his  wife,  or  ser- 
vants being  in  the  house,  tho  not  being  put  in  fear. 

4.  Robbing  a  house,  and  no  person  being  therein. 
As  to  these  in  their  order. 

I.  Robbing  any  person  in  his  dwelling  house  or  dwelling 
place,  the  owner  or  dweller,  his  wife,  children,  or  servants  being 
within  the  same  and  put  in  fear  or  dread  by  the  same. 

By  the  statute  of  23  H.  8.  cap.  1.  as  well  in  an  appeal  as  an 
indictment,  the  principal  and  accessary  before  the  fact  are  ousted 
of  clergy  in  two  cases,  namely, 

1.  If  convict  by  verdict.     2.  If  convict  by  confession. 

By  the  statute  of  25  H.  8.  cap.  3.  there  is  farther  provision 

(+)5i«|>ra,|».  270. 
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made,  but  only  in  case  of  indictment,  not  of  appeal,  and  only 
against  the  principal,  but  not  the  accessary  before  or  aftevj  viz. 
1.  If  the  principal  stand  mute  of  malice  or  froward  mind.  2.  If 
be  challenge  above  twenty  peremptorily.  3.  If  he  will  not 
directly  answer. 

There  is  farther  provision  made  for  ousting  of  clergy,  where 
robbers  of  houses  carry  the  goods  into  another  county  and  be 
there  indicted  of  larciny,  if  upon  examination  they  should  be 
ousted  of  clergy,  had  they  been  indicted  in  the  first  county;  but, 
as  hath  been  before  observed, 

1.  This  ousting  of  clergy  by  examination  in  a  foreign  county 
refers  only  to  such  robbery,  as  by  the  statute  of  23  H.  8.  cap,  1. 
is  ousted  of  clergy,  namely,  where  the  owner,  his  wife,  children, 
or  servants  are  then  in  the  house  and  put  in  fear,  not  to  such 
robberies,  as  by  acts  of  parliament  made  since  are  put  out  of 
clergy.  2.  In  case  of  an  arraignment  in  a  foreign  county,  if  the 
goods  prove  to  be  but  of  the  value  of  12rf.  here  is  no  clergy  to 
be  demanded  or  allowd,  being  but  petit  larciny,  and  therefore 
no  ousting  of  clergy  by  examination. 

Dorothy  Cole{*)  was  indicted  in  Sussex  for  stealing 
goods,  upon  the  evidence  it  appeard,  that  she  broke  a  [  362  ] 
house  in  KeniySLud  brought  the  goods  into  Sussex^  the 
jury  found  the  goods  to  be  of  the  value  but  of  7^.  yet  in  as  much 
as  there  was  no  putting  in  fear  of  the  owner,  his  wife,  or  family, 
she  was  to  have  the  benefit  of  the  statute  of  21  Jac.  and  could 
not  be  ousted  of  it  by  examination,  for  tho  by  the  statute  of 
39  Eliz.  cap.  15.  clergy  was  taken  away,  yet  the  taking  away 
of  clergy  upon  examination  in  a  foreign  county  eittends  only 
to  robberies  where  clergy  is  taken  away  by  23  H.  8.  but  if  it 
had  been  with  a  putting  in  fear,  so  that  in  case  of  a  man  he 
should  have  been  ousted  of  his  clergy,  it  deserves  consideration, 
whether  the  woman,  if  under  lOs.  should  have  been  ousted  of 
the  benefit  of  the  statute  of  21  Jac.  cap.  6.  by  examination, 
tho  originally  it  were  a  burglary  and  robbery.  Sed  de  hoc 
infra. 

But  these  statutes  did  not  extend  to  any  such  robbery,  where 
1.  There  was  no  putting  in  fear.  2.  Where  the  owner,  his  wife, 
children  or  servants  were  not  in  the  house,  but  only  a  stranger 
were  there  and  put  in  fear.  3.  Neither  did  they  extend  to  one 
attaint  by  outlawry  or  battle.  4.  The  statute  of  25  H.  8.  ex- 
tended not  to  appeals. 

As  to  the  accessaries  before  the  fact,  by  th^  statute  of  4  4*  ^ 
P.  Sr  M.  cap.  4.  it  is  enacted,  "  That  if  any  shall  command,  hire, 
or  counsel  any-person  to  do  any  robbery  in  any  dwelling  house 

(•)  Vide  Part  I.  p.  518. 
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or  houses,  they  shall  be  excluded  from  clergy  in  all  cases,  tdx. 
convict,  oullawd,  standing  mute,  ^c. 

Upon  this  statute  these  things  are  observable. 

1.  It  requires  an  actual  robbing,  mz.  taking  away  some  goods; 
a  bare  breaking  of  the  house  is  not  sufficient. 

2.  It  extends  to  a  robbing,  without  mentioning />m/  in /ear. 

3.  It  extends  to  outlawry,  which  23  or  25  H.  8.  extended  not 
to. 

4.  It  extends  to  appeals  as  well  as  indictments;  but  accessary 
a/ier  are  in  no  case  excluded  from  clergy. 

II.  Robbing  of  any  person  by  day  or  night,  any  per- 
[  353  2  ^^"  being  then  in  the  same  house,  and  put  in  fear  or 
dread  thereby. 

By  the  statute  of  I  -S,  6.  cap.  12.  clergy  is  taken  away  io  all 
cases,  viz.  if  he  be  attaint  by  outlawry  or  otherwise,  convict  by 
verdict,  confession,  or  wager  of  battle,  stands  mute,  or  will  not 
directly  answer:  And  this  as  well  in  appeals  as  indictments. 

It  is  true,  it  mentions  not  peremptory  challenge  of  above 
twenty,  neither  is  it  material  for  the  reason  before  given. 

But  this  statute,  tho  it  speaks  generally  of  breaking  a  house 
by  day  or  by  night,  hath  had  this  construction  always  allowd, 
viz. 

If  the  breaking  of  the  house  be  in  the  night,  then  it  must  be 
such  a  breaking  as  amounts  to  burglary,  viz.  with  an  intention 
to  commit  a  felony,  and  then  it  ousts  clergy,  if  it  be  with  a  put- 
ting in  fear. 

If  it  be  a  breaking  the  house  in  the  day-time,  then  it  must  be 
also  a  breaking,  as  hath  an  actual  robbery  joined  with  it,  and 
then  if  there  be  a  putting  in  fear  also,  the  clergy  is  ousted  in  all 
the  cases  mentiond  in  this  statute. 

But  in  both  cases  there  must  be  a  putting  in  fear,  otherwise 
this  statute  ousts  not  clergy. 

This  statute  therefore  hath  made  these  additions  to  the  statutes 
of  23  <$•  25  H.  8.  viz.  1.  It  exempts  burglary  from  clergy,  tho 
there  be  no  robbery,  if  there  be  a  putting  in  fear.  2.  If  there 
be  a  burglary  in  the  night,  or  robbery  in  the  day  committed  in 
the  house,  and  any  stranger  be  then  in  the  house  and  put  in  fear, 
it  excludes  from  clergy,  tho  it  be  not  the  owner  or  any  of  his 
family.  3.  It  excludes  the  principal  from  clergy  in  all  cases, 
where  he  is  not  excluded  by  any  of  the  two  former  statutes.(A) 

But  again  on  the  other  side,  it  restores  clergy  to  the  acces- 
sary before  the  fact,  tho  convict  by  verdict  or  confession,  and 
repeals  so  much  of  the  statute  of  23  H.  8.  as  excludes  the 
accessary  before  from  clergy.     But  as  hath  been  said,  the  sta- 

(6)  Vix.  in  case  of  attainder  by  ouUawrj,  and  alio  in  case  of  standing  mate, 
or  not  directly  answering  in  an  appeal. 
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tote  0(4  ^  5  P.^  M.  cap.  4.  takes  off  the  clergy  again  from 
aocessaries  where  there  is  a  robbery  and  a  putting  in  fear,  but 
Dot  where  there  is  only  a  burglary  with  a  putting  in  fear,  but 
without  robbery ;  but  accessaries  after  in  all  cases  have  their 
clergy, 

III.  If  any  person  be  found  guilty  of  robbing  any  person  in 
any  part  of  his  dwelling  house  or  dwelling  place,  the  owner  or 
dweller  of  the  same  house,  his  wife,  children,  or  servants  then 
being  within  the  same,  or  in  any  other  place  within  the  precinct 
of  the  same  house  or  place,  such  offender  shall  not  be  admitted 
to  bis  clergy,  whether  such  dweller  or  owner,  his  wife  or  chil- 
dren then  and  there  being  shall  be  sleeping  or  waking.  5  4"  6 
£.  6.  cap.  9. 

And  the  same  provision  is  made  for  excluding  clergy,  where 
a  person  shall  commit  a  robbery  in  a  booth  or  tent  in  any  fair 
or  market,  the  owner,  his  wife,  children  or  servant  being  then 
in  the  same  booth  sleeping  or  waking. 

Upon  this  act  we  are  to  observe, 

1.  There  must  be  an  actual  breaking  of  the  house,  such  a 
breaking  as  would  make  a  burglary  if  committed  in  the  night| 
and  the  indictment  must  run  /regit  fy  intravit  dominum  man- 
sionalem  J.  S.  prsefato  J.  S.  uxore  ^  liberis  suis  in  eddem 
domo  existent^  and  such>a  breaking  of  the  house  must  be  pro- 
vided in  evidence:  vide  supra^  Lib,  I.  cap.  44.  p.  522. 

2.  The  alleging  of  such  a  breaking  of  the  house  is  suflRcient 
to  bring  him  within  the  statute  to  oust  him  of  his  clergy,  if  it  be 
proved,  tho  it  be  not  alleged  by  the  way  of  robbery,  viz.  vio^ 
lentir  4*  ^  persondy  but  only  h  domo  praedictdy  for  it  counter- 
vails a  robbery  within  this  statute. 

If  the  servant  steal  goods  out  of  his  master's  house  in  the  day 
or  night,  the  master,  his  wife  and  children  being  in  the  house, 
the  servant  is  not  to  be  ousted  of  clergy  by  this  statute,  for  here 
is  no  breaking  of  the  house. 

If  the  servant  unlatch  a  door,  or  turn  a  key  in  a  door  in  the 
house  and  steal  goods  out  of  that  room,  tho  if  he  had  been  a 
stranger,  that  had  not  to  do  in  the  house,  he  should  hereupon  be 
ousted  of  his  clergy,  yet  it  seems  to  me  the  servant 
shall  not  be  thereupon  ousted  of  his  clergy,  for  the  [  355  j 
opeoing  the  door  in  this  manner  is  within  his  trust  and 
so  uo  breaking  of  the  house,  nor  robbery  within  this  act,  and 
the  satne  law  seems  to  be  upon  the  statute  of  39  Eliz.  cap.  15. 

But  if  the  servant  break  open  a  door,  whether  outward  or 
inward,  (as  for  the  purpose  a  closet  study,  or  counting-house,) 
and  steal  goods,  this  is  a  robbery  and  breaking  the  house  within 
this  statute,  as  also  within  the'  statute  of  39  Eliz.  for  such  a 
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breaking,  tho  b7  a  servant  in  the  night,  would  make  burglary, 
for  such  an  opening  is  not  within  his  trust. 

3.  But  there  must  not  only  be  a  breaking  of  the  house,  the 
owner,  his  wife,  children  or  servants  being  within  the  same,  but 
there  must  be  also  a  felonious  taking  of  the  goods  out  of  the 
house  to  exclude  clergy  by  this  statute. 

4.  But  a  bare  felonious  taking  of  goods  out  of  the  house, 
whether  by  night  or  day  without  such  a  breaking,  as  would 
make  burglary,  if  done  in  the  night,  excludes  .not  from  clergy 
within  this  statute. 

5.  This  statute  both  as  to  robbery  in  dwelling  houses  or 
booths  requires,  that  the  dweller  or  owner,  his  wife,  childreD, 
servants  or  servant  be  then  within  the  house;  so  that  the  being 
of  a  stranger  in  the  house  excludes  not  clergy  no  more  than 
upon  the  statutes  of  23  H.  8.  cap.  1.  Stamf.  P.  C.foL  129.  4. 

6.  It  extends  to  no  other  case,  but  where  the  party  is  found 
guilty,  viz.  either  by  verdict  or  confession,  and  not  to  outlawry, 
standing  miite,  or  not  directly  answering,  therefore  in  all  these 
cases  the  offender  shall  have  his  clergy. (c) 

7.  It  extends  to  an  appeal,  as  well  as  indictment  • 

8.  It  doth  not  exclude  accessaries  neither  afief  nor  befart 
from  clergy. 

Neither  doth  the  statute  of  4  4'  5  P.  fy  M.  cap.  4.  extend  to 
accessaries  in  this  case,  but  only  where  robbery  is  committed, 
and  any  person  within  the  house  put  in  fear. 

So  that  upon  this  statute  all  accessaries  to  the  felony  de- 
scribed by  this  statute  are  to  have  their  clergy. 
[  356  ]      IV.  Robbing  from  the  house  goods  to  the  value  of 
5s.  in  the  day-time,  no  person  being  in  the  house. 

By  the  statute  of  39  EUz.  cap.  15.  it  is  enacted,  «  That  if 
any  person  be  found  guilty  by  verdict,  confession,  or  otherwise 
for  the  felonious  taking  away  in  the  day-time  of  any  money, 
goods  or  chattels  of  the  value  of  5s.  or  upwards  in  any  dweUing 
house  or  houses,  or  any  part  thereof,  or  in  any  outhouse  be- 
longing or  used  with  the  said  dwelling  house,  altho  no  persons 
shall  be  in  the  said  house  or  outhouse  at  the  time  of  the  felony 
committed,  such  persons  shall  be  excluded  from  their  clergy. 

1.  Altho  this  statute  speak  ox\\^  o{  felonious  taking  m  \\\t 
body  or  purview,  yet  inasmuch  as  in  the  preamble  it  speaks  of 
robbery  of  houses,  a  bare  taking  of  goods  out  of  a  house,  no 
body  therein,  without  an  actual  breaking  of  the  house,  such  as 
would  make  burglary  were  it  in  the  night,  is  not  such  a  taking 
out  of  a  house,  as  excludes  from  clergy,  and  thus  it  hath  con- 

(e)  Bat  by  3  4r  4  W.  d^  M.  cap.  9.  olergj  is  taken  away  in  these 
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itantly  obtained  in  practice  against  the  opinion  in  Popham^s 
Reports.     Bayne*s  case.((/) 

2.  The  indictment  must  run  according  to  the  statute,  viz. 
judd  tempore  diurno^  scilicet  inter  horas  ^'c.  domum  man- 
tionalem  J.  S. /regit  4*  intravit  nulldpersond  in  eddem  domo 
tunc  existentCy  4*  ibidem  ^c.  in  eddem  domo  inventa  adtunc 
j»  ibidem  felonicl  furatus  fuity  cepit  fy  asportavitj  for  break- 
ing the  house  in  the  day  without  taking  goods  is  no  felony. 
11  Co.  Rep.  36.  a.  b.  Poulter^s  case. 

And  if  upon  the  evidence  it  fall  out,  that  it  was  in  the  night, 
JT  that  any  person  was  in  the  house  at  the  time,  or  that  he 
Mole,  but  broke  not  the  house,  he  shall  be  found  guilty  of  a 
nmple  felony  and  have  his  clergy,  but  not  guilty  according  to 
the  statute.(«} 

But  there  need  not  either  in  this  case,  or  upon  the  [  357  ] 
itatute  o[  5  ^  6  E.  6.  above-mentiond  be  a  formal 
mention  of  a  robbery,  as  is  used  in  an  indictment  for  robbery 
from  the  person,  for /regit  domum  imports  it. 

3.  It  takes  away  clergy  only  from  the  principal,  and  that 
only  where  the  person  is  convict  by  verdict,  confession,  or 
otberwjse,  and  therefore  excludes  not  clergy,  where  the  party 
itands  mute,  or  is  outlawd,(/)  or  will  not  directly  answer,  nor 
Brom  the  accessary.     1 1  Co,  Rep.  36.  b.  Poulter^s  case. 

4.  If  a  man  break  the  house  in  the  ^ay-time  with  intent  to 
iteal,  but  steals  nothing,  this  is  no  felony,  but  otherwise  in  case 
>f  breaking  the  house  in  the  night  with  intent  to  steal,  this  is 
torglary  11  Co.  Rep.  31.  6.  Poulter^s  csise. 

If  a  man  enter  by  the  doors  or  windows  open  and  steal  goods, 
this  excludes  not  clergy  upon  this  statute,  nor  upon  the  statute 
}f  5  4*  6  £.  6.  cap.  9.  for  it  must  be  such  an  act  to  make  a  rob- 
l)ery  within  either  of  these  statutes,  as  would  make  a  burglary, 
vere  it  in  the  night;  it  must  be /regit  4*  intravit. 

And  therefore  the  constant  use  at  Newgate  is,  and  always 
[lath  been  upon  these  statutes,  that  if  a  man  enter  the  doors 
l)eing  open,  and  breaks  open  a  chest  and  steals  goods  to  the 
ralae  of  5s*  this  shall  not  oust  him  of  his  clergy  wiUiin  this  sta- 
tute, or  the  statute  of  5  4*  6  E.  6.  c.  9.{g) 

di)  This  ease  therefore  wai  not  etteeroed  to  be  law,  KeL  68.  bat  now  by  10  ^ 
11  W.  3.  cap.  33.  clergy  is  taken  away  from  all,  who  shall  by  night  or  day  pri- 
mely and  feloniously  steal  to  the  value  of  5«.  in  any  shop,' ware-house,  coach- 
ittnm  or  stable,  or  by  13  Ann.  cap.  7.  to  the  value  of  40«.  in  any  dwelling  house 
K  oathoose  thereto  belonging,  altho  it  be  not  broken,  nor  any  person  therein. 

(e)  But  these  cases  are  now  provided  against  by  10  Sf  11  W.Z.  Sf  13  Anm 
ibm-mentiond.     Vide  Part  I.  p.  564.  in  notie. 

(/)  These  cases  are  since  taken  in  by  3  ^T  4  1V1  ^T  ^-  ^P*  9*  hy  which  statute 
derfj  is  also  taken  away  from  all  who  comfort*  aid,  abet,  assist,  counsel,  hire,  or 
XHnroand. 

ig)  Vide  Pmrt  I.  p.  533,  534,  537,  Sf  KeL  69. 
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But  if  a  man  enters  an  house  the  outward  doors  being  open, 
and  when  he  is  in  the  house,  breaks  open,  or  unlocks  or  un- 
latcheth  an  inward  door  and  steals  goods  out  of  the  room  to  the 
value  of  5^.  he  shall  be  ousted  of  his  clergy  upon  this  statute, 
the  same  being  done  in  the  day-time  no  body  being  in  the 
house ;  or  if  he  steals  goods  of  any  value  out  of  that  inward 
room  so  opened  by  day  or  by  night,  the  owner  of  the  house, 
his  wife,  children,  or  servants  being  in  the  house,  he  shall  be 
ousted  of  his  clergy,  being  indicted  upon  the  statute  of  5  4*  6  £• 
6.  cap,  9. 

T.  16  Car,  2,  Simpson^ $  case(A)  at  Cambridge  as- 
[  358  ]  sises.  Ji.  being  indicted  upon  the  statute  of  39  Eliz. 
it  was  found  by  special  verdict,  that  Jl,  breaking  into 
the  house  by  day,  no  body  being  in  the  house,  and  breaking 
open  a  chamber-door  and  a  chest,  took  out  goods  to  the  value 
of  5^.  and  laid  them  on  the  floor,  and  before  he  could  carry 
them  out  of  the  house  was  taken:  By  the  advice  of  all  the 
judges  of  England  he  was  ousted  of  his  clergy  upon  this 
statute,  for  the  taking  them  out  of  the  chest  was  felony,  and 
the  statute  doth  not  alter  the  felony,  but  excludes  from  cleigy, 
if  it  were  done  in  the  house,  and  of  the  value  of  5s.  and  none 
in  the  house. 

Trin,  13  Car.  1.  Evans  4*  Finch{x)  were  indicted,  for  that 
they  tempore  diurnOy  viz.  circa  horam  12  did  break  domum 
tnansionaiem  Hugonis  Audley  in  the  Inner-Temple  London, 
nulld  persond  in  eddem  domo  existentCy  and  stole  thence  40*. 
Upon  a  special  verdict  found  in  this  case,  these  points  were 
resolved. 

1.  That  a  chamber  in  an  inn  of  court  is  domus  mansionalis 
within  this  statute. 

2.  That  if  no  body  were  in  the  chamber  at  the  time,  tho 
others  were  in  other  chambers  of  the  temple,  yet  this  was  a 
breaking  of  the  domus  mansionalis  Hugonis  Audley  nvlld 
persond  in  eddem  domo  existent e^  and  maintains  the  indict- 
ment. 

3.  Because  only  one  of  the  persons  indicted  did  actually 

{h)  According  to  this  state  of  the  case  here  was  a  breakingr  not  only  of  c 
tht%t^  but  also  of  a  chamber  .door  ^  which  is  on  all  hands  agreed  to  be  an  act  suffi- 
cient to  make  a  robbery  within  the  statute,  and  so  the  difficulty  removed,  which 
arises  from  this  case,  as  stated  above  Part  I.  0.  524  4r  ^^7,  and  indeed  as  that 
case  is  reported  in  Kelyng  p.  31.  and  in  hoeiibro  Part  !./>.  508.  Sf  p.  526.  the 
question  about  the  chest  or  trunk  seems  to  have  been  only  with  relation  to  the 
taking  away,  whether  the  taking  goods  out  of  a  chest  and  laying  them  on  the 
floor  without  carrying  them  out  of  the  chamber  was  a  taking  away  or  stealing 
within  the  statute,  and  not  whether  it  was  a  robbery,  for  if  it  were  a  stealing, 
that  would  be  clear  by  the  breaking  open  the  chamber-door. 

(i)  Cro.  Car,  473.  vide  Part  L'p.  527.  556. 
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Iter  the  chamber  and  took  out  the  money,  viz.  EvanSy  and 
le  other  stood  without  upon  the  ladder  and  received  it, 
Ivans  was  excluded  his  clergy,  and  the  other  who  stood  upon 
le  ladder  and  received  the  money  had  his  clergy. 

And  possibly  the  same  law  may  be  upon  the  sta- 
ite  of  5  4*  6  £.  6.  cap.  9.  that  he  only,  that  enters  the  [  359  ] 
0086  in  the  day-time  without  putting  in  fear,  and 
diially  takes  the  goods  shall  be  excluded  from  clergy,  and 
lose,  that  stand  without  the  house  and  are  present  and  abet- 
Jig,  the  all  principals,  yet  shall  have  their  clergy,  for  I  can  see 
o  difference  in  the  cases;  qusere  iamen.{k) 
.But  if  it  were  a  burglary,  then  as  well  those  without,  that 
rere  present  and  assisting,  as  those  within,  shall  be  excluded 
torn  clergy  by  the  general  words  of  the  statute  of  18  Eliz. 
^  7.  they  that  commit  any  manner  of  burglary ;  and  the 
n  in  rape  and  in  murder. 

And  so  I  do  take  it  without  any  difficulty,  if  Ji.  B.  4*  C 
7me  to  commit  a  robbery  upon  the  person  of  a  man,  and  •&. 
vlj  takes  the  money  from  the  person,  and  B.  and  C.  are 
resent  and  assisting,  or  if  they  break  a  house  in  the  day- 
me  and  commit  a  robbery  in  the  house  putting  in  fear,  tho 
L  only  enters  the  house,  and  B.  and  C.  watch  without,  they 
lall  be  all  excluded  from  clergy,  for  they  are  all  robbers. 

And  if  it  should  be  otherwise,  this  great  absurdity  would 
lUow,  that  B.  and  C.  that  are  present,  aiding  and  assisting  in 
le  robbery,  should  have  a  greater  privilege,  where  they  are 
resent  and  so  principals  in  the  felony,  than  they  should  have 
ad,  if  they  had  been  absent,  and  only  accessaries  before  the 
\Ctf  in  which  case  the  statute  o{  4  fy  5  P.  fy  M.  cap.  4.  ex- 
jides  them  from  clergy  in  all  cases. 

0t)  Tbb  doabt  is  dow  at  an  end,  for  hj  3  Sf  i  ot  W.  ^  BL  cap,  9.  clergy  is  ez* 
1  from  all  aideri,  abettors,  Sfc, 
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CHAPTER  XLIX. 

CONCERNING  CLERGT  IN  BUROLART. 

Burglaries  may  be  of  two  kinds.  1.  Simple  burglary,  that 
hath  no  robbery  joined  with  it.  2.  Burglary,  that  hath  rob- 
bery or  theft  joined  with  it. 

I.  The  former  of  these  is,  when  a  man  in  the  night-time 
breaks  and  enters  a  house  to  the  intent  to  commit  a  robbery, 
theft,  or  other  felony. 

And  this,  as  it  had  the  benefit  of  clergy  by  the  common  lav 
and  by  the  statute  of  25  E.  3.  cap.  4.  pro  cleroj  so  it  was  not 
ousted  of  clergy  neither  by  the  statute  of  23  H,  8.  nor  the  sta- 
tute of  25  H,  8.  but  the  first  statute  that  ousted  clergy  in  bur- 
glary was  1  E,  6.  cap,  12. 

This  simple  burglary  is  again  of  two  kinds.  1.  Where  any 
person  is  in  the  house  and  put  in  fear  or  dread.  2.  Where  no 
person  is  put  in  fear  or  dread,  as  possibly  where  no  person  is  in 
the  house,  which  yet  taketh  not  away  the  offense  of  burglary. 
Pophani's  Rep.  42  per  omnes  Jtisticiarios  Jlnglise^  or  if  any 
person  being  in  the  house,  yet  is  sleeping  and  perceives  not  the 
burglary  till  the  next  morning,  ^"c. 

1.  In  i\iQ  first  of  these  cases  of  simple  burglary,  namely  with 
putting  in  fear  or  dread,  the  statute  of  1  E.  6.  cap.  12.  takes 
away  clergy  from  the  principal  in  all  cases,  viz.  tho  attaint  by 
outlawry  or  otherwise,  or  convict,  or  standing  mute,  or  not 
directly  answering,  as  appears  by  the  statute  itself,  and  the  in- 
terpretation made  of  it.  Stamf.  P.  C.  fol.  126.  a.  11  Co.  JSep. 
Poulter^s  case. 

But  clergy  is  not  taken  away  from  accessaries  before  or  efler 
by  this  or  any  other  statute,  for  as  to  the  statute  of  4  4*  5  P.  4* 
'  M,  tho  it  take  away  clergy  from  those,  that  malitiously  com- 
mand, or  hire,  or  counsel  any  person  to  do  any  robbery  in  any 
dwelling  house,  yet  unless  there  be  a  robbery  in  the  dwelling 
house,  as  well  as  a  burglary,  it  takes  not  away  clergy 
[  361  ]  from  the- accessary  before f{a)  nor  at  all  from  the  acces- 
sary after. 

2.  As  to  the  second  kind  of  simple  burglary  without  putting 
in  fear,  the  statute  of  18  E/iz.  cap.  7.  generally  takes  away 
clergy  from  all  persons  that  shall  commit  any  manner  of  bur- 
glary in  three  cases.     1.  If  he  be  outlawed  for  it.     2.  If  he  shall 

(a)  But  by  3  4r  4  of  W.  4r  M.  cap.  9.  clergy  is  taken  away  from  the  aoeeaaarf 
before  the  fact. 
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•e  found  guilty  of  it  by  verdict^  or  3.  If  upon  his  arraignment 
te  shall  confess  it. 

But  in  all  other  cases  of  standing  mute,  or  not  directly  an- 
wering  he  is  to  have  his  clergy.(*) 

And  therefore,  if  a  man  be  generally  indicted  of  burglary 
rithout  pursuing  the'  statute  of  1  E.  6.  cap.  12.  viz.  without 
ileging  in  the  indictment,  that  the  owner,  his  wife,  children  or 
ervant  were  in  the  house  and  put  in  fear,  the  prisoner  standing 
QUte,  or  not  directly  answering  shall  have  his  clergy,  (namely, 
rhere  the  indictment  is  general,)  notwithstanding  the  statute 
\{  IS  Eliz.  cap.  7. 

But  the  accessaries  as  well  be/ore  as  after  are  within  privi- 
sge  of  clergy,  for  neither  this  nor*  any  other  statute  hath  ex- 
laded  them,  (a) 

II.  But  now  as  to  burglary  joined  with  larceny  or  robbery 
n  the  dwelling  house,  this  again  is  of  two  kinds,  either  with 
mtting  in  fear,  or  without  putting  in  fear. 

If  with  putting  in  fe«r,  then  by  the  statute  o{23H.  8.  cap.  1. 
^  25  H.  8.  cap.  3.  the  owner  or  dweller,  his  wife,  children,  or 
errants  being  within  the  house  and  put  in  fear,  the  offender  is 
hosted  of  his  clergy,  not  upon  the  account  of  the  burglary  simply 
ODsidered,  but  upon  the  account  of  the  robbery,  if  the  party  be 
i>UDd  guilty  by  verdict  or  confession,  or  stand  mute,  or  will  not 
lirectly  answer. 

But  by  the  statute  of  1  £  6.  cap.  12.  he  is  excluded  from 
lergy  in  all  cases,  if  any  person  were  in  the  house  and  put  in 
imr. 

And  altho  as  to  the  accessaries  be/ore,  the  statute  of 
S.  6.  cap.  12.  restores  clergy  unto  them,  yet  by  the    [362] 
latute  of  4  4"  5  P.  fy  M.  cap.  4.  clergy  is  in  this  case 
aken  away  from  accessaries  before  the  fact,  viz.  counsellors  or 
iommanders  to  do  any  robbery  in  a  mansion-house  are  ousted 
»f  clergy  in  all  cases. 

But  if  it  were  a  burglary  joined  with  robbery  of  goods  out  of 
be  house,  whether  the  party  were  put  in  fear  or  not,  the  prin- 
apal  is  ousted  of  clergy  by  the  statute  of  18  Eliz.  cap.  7.  upon 
he  single  account  of  the  offense  of  burglary,  (if  the  offender  be 
itttlawed  or  convict  by  verdict  or  confession,)  for  that  statute  as 
o  the  point  of  clergy  is  not  at  all  concerned  as  to  the  robbery, 
mt  singly  upon  the  account  of  burglary  the  clergy  is  ousted, 
ho  he  be  acquit  of  the  robbery  or  larceny. 

But  then  as  to  the  accessaries  before  the  fact  it  is  considerable, 

(*)  By  the  mid  sUtute  otZ  S^ioiW.  Sf  VL  clergy  ii  Uken  away  alio  in  cawi 
if  etaiiding  mute,  or  not  directly  answering. 

(s>  But  by  3  ^  4  of  If .  4r  itf*  ««?•  9*  clergy  ii  taken  away  from  the  acceasary 
lefbrethefiurt 
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whether  in  burglary  joined  with  robbery  without  putting  in 
fear  the  accessary  shall  be  ousted  of  clergy  by  the  statute  of  4  4* 
5  P.  4*  M.  cap.  4.  it  seems  to  me  to  be  with  this  difference. 

If  the  principal  be  indicted  upon  the  statute  of  5  4*  6  E.  6. 
cap.  9.  specially,  setting  forth,  that  the  oSeuA&x  feloniA  fy  bur- 
glaritlr  fregit  domuni  3.  S.praedicio  3.  S.  vxor,  libeHs  4*  ^er- 
vienlibus  suis  in  eddem  domo  existentibusj  and  stole  the  goods 
in  the  same  house,  then  the  accessary  to  such  an  indictment 
shall  be  arraigned  and  tried,  and  if  convicted  shall  be  ousted  of 
his  clergy  by  force  of  tha  statute  oi  A  fy  5  P.  fy  M.  cap.  4. 

But  if  in  that  case  the  principal  be  convict  of  the  burglary, 
but  acquit  of  the  robbery,  the  accessary  shall  have  his  clergy, 
for  the  statute  oiAfy  5  P.  fy  M.  doth  not  exclude  the  accessary 
from  clergy,  but  where  there  was  a  robbery. 

And  again,  if  the  principal  be  indicted  generally  of  burglary 
and  robbery  without  forming  the  indictment  either  upon  23  H,  8. 
of  putting  in  fear,  or  upon  the  statute  of  5  4"  6  JS.  6.  the  owner, 
his  wife  or  children  being  in  the  house,  tho  the  prin- 
[  363  ]  cipal  be  convicted  and  ousted  of  his  clergy  by  the  sta- 
tute of  18  Eliz.  yet  the  accessary  shall  have  his  clergy, 
altho  here  were  a  robbery  committed  in  the  dwelling  house, 
and  so  within  the  statute  of  4  4*  5  P.  4*  M.  cap.  4.  and  the 
reasons  are  apparent. 

1.  Because  the  principal  is  not  ousted  of  his  clergy  in  respect 
of  the  robbery,  for  that  not  being  laid  according  to  either  of  the 
statutes  of  23  -H  8.  or  5  4"  6  E.  6.  if  there  were  no  burglary  in 
the  case,  he  should  have  had  his  clergy,  and  he  is  ousted  of  his 
clergy  merely  upon  the  account  6f  the  burglary  by  the  statute 
of  18  Eliz.  cap.  7.  and  not  of  the  robbery,  because  not  laid 
pursuant  to  either  of  these  statutes  of  23  J?.  8.  4*  5  4*  6  £.  6. 
and  the  statute  oi  A  Sr  5  P.  fy  M.  ousts  the  accessary  of  clergy 
in  relation  to  the  robbery  in  the  dwelling  house,  and  not  in  rela- 
tion to  the  burglary. 

2.  Because  the  statute  oi  A  Sg^  5  P.  fy  M.  cannot  at  all  have 
any  respect  to  the  statute  of  18  Eliz.  which  was  made  twenty 
years  after,  and  at  the  time  of  the  statute  of  the  queen  neither 
simple  burglary,  nor  burglary  joined  with  robbery  had  ousted 
the  principal  of  clergy,  unless  the  robbery  were  pursuant  to  the 
statutes  of  23  ^.  8.  or  5  4*  6  £.  6.  which  is  not  laid  in  the  indict- 
ment pursuant  to  either,  and  therefore  the  accessary  could  not 
be  ousted  of  clergy  hy  A  ^  5  P.  fy  M.  \n  this  case,  when  if  the 
principal  himself  had  been  indicted  of  burglary  and  robbery 
generally,  he  should  have  had  his  clergy  both  as  to  the  bur- 
glary and  as  to  the  robbery ;  so  that  upon  a  general  indictment 
of  the  principal  of  burglary  and  robbery  in  the  house,  the  acces- 
sary can  in  no  sort  be  excluded  of  clergy,  upless  the  principal 
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specially  indicted  of  the  robbery  pursuant  to  the  statute  of 
i.  8.  the  owner,  his  wife  or  children  being  in  the  house  and 
ID  fear,  or  according  to  the  statute  o(  5fy6  E.  6.  cap.  9.  the 
ler,  his  wife  or  servants  being  in  the  house,  for  tho  the  prin- 
1  upon  a  general  indictment  of  burglary  and  robbery  may 
usted  of  his  clergy  by  the  statute  of  18  Eliz.  if  found  guilty 
16  burglary,  yet  he  cannot  be  ousted  of  his  clergy  upon  the 
lant  of  the  robbery,  because  not  particularly  laid 
iiding  to  the  old  statutes,  and  consequently  the  [  364  J 
ssary  must  in  that  case  have  his  clergy.(A) 
lul  in  all  cases  accessaries  a/ier,  must  have  their  clergy. 


CHAPTER  L. 

DXRNINO  CLEROr  IN  SIMPLE  LABCENIT  AND  OTHEB  FELONIES. 

MX  now  to  consider  of  some  other  kinds  of  felonies,  wherein 
{y  is  taken  away,  and  especially  in  larcenies  of  several 
la. 

.  Stealing  of  horses.  2.  Sacrilege.  3.  Taking  from  the 
on  cldm  Sf  secrete.  4.  Servants  robbing  their  masters, 
leaking  clothes  off  from  racks.  6.  Stealing  king's  stores. 
*3k\ng  away  women  against  their  wills.  8. 1  shall  consider 
piracies  and  robberies  upon  the  sea.  9.  Concerning  clergy 
risoners  arraigned  before  the  steward  and  marshal. 

By  the  statute  of  1  E.  6.  cap.  12.  the  felonious  stealing  of 
les,  mares  or  geldings  is  put  from  the  privilege  of  clergy. 
.  If  the  person  be  attainted.    2.  Or  convict  by  verdict  or 
iession.    3.  .Or  stands  mute.    4.  Or  will  not  directly  answer. 
s  was  in  effect  enacted  before  by  37  H.  8.  cap.  8.  but  it  was 
sssary  to  be  re-enacted  here,  because  otherwise  the  general 
se  in  the  act  of  1  E.  7.  cap.  12.  restoring  clergy  in  all  cases 
Mre  they  had  it  before  1  H.  8.  had  restored  clergy  in  this  case, 
here  arose  a  doubt,  whether,  if  there  were  one 
tty  mare,  or  gelding  stolen,  the  offender  should  [365] 
e  had  clergy;  and  the  reason  of  the  doubt  was  not 
ly,  because  the  statute  of  1  E.  6.  was  in  the  plural  number, 
feSf  mares^  or  geldings^  for  then  it  might  as  well  have  been 
mbt,  whether  upon  the  statute  of  23  H.  8.  cap.  I.  he,  that 

But  M  to  thb  point  the  law  is  now  altered,  for  by  3  <&•  4  IV.  4  At  cap.  9. 
J  is  taken  away  from  the  acceaiary  before  in  all  caaes  of  burglary. 
VOL.  II. — ^27 
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had  wilfully  burned  one  house,  should  not  have  had  his  clergy, 
because  the  words  of  that  statute  are  in  the  plural  number 
dwelling  houses  or  barns;  and  so  for  robbing  any  churches  or 
chapels. 

But  the  reason  that  made  the  scruple  was,  because  the  sta- 
tute of  37  H.  8.  cap.  8.  was  expresly  penned  in  the  singular 
number,  If  any  man  do  steal  any  horse j  mare  or  filly:  and 
then  this  statute  of  1  E.  6.  thus  varying  the  number,  and  yet 
expresly  repealing  all  other  exclusions  of  clergy  introduced 
since  the  beginning  of  H.  8.  made  some  doubt,  whether  it  were 
not  intended  to  enlarge  clergy,  where  only  one  horse  was 
stolen. 

To  remove  this  doubt  was  the  statute  of  2  4*  3  £.  6.  cap.  33. 
whereby  clergy  is  excluded  from  him  that  steals  one  horse, 
gelding  or  mare  in  all  the  cases  of  attainder,  conviction,  stand- 
ing mute,  or  not  directly  answering. 

These  statutes  exclude  the  principal  from  clergy  in  all  these 
cases,  but  the  accessary  before  or  after  have  the  privilege  of 
clergy.     1  Mar.  Dy.  99.  a. 

But  by  the  statute  of  31  Eliz.  cap.  12.  in  fine  staiuU  acces- 
saries both  before  and  after  in  horse  stealing  are  ousted  of 
clergy,  as  the  principal  ought  to  be. 

II.  As  to  sacrilege,  viz.  the  felonious  taking  of  any  goods  out 
of  any  parish  church,  or  other  church  or  chapel,  the  principal 
is  ousted  of  clergy  by  the  statutes  of  23  H.  8.  cap.  1.  25  H.  8. 
cap.  3.  and  lastly  by  1  E.  6.  cap.  12.  in  all  cases  above-men^ 
tioned. 

And  by  the  statute  of  23  H.  8.  cap.  1.  the  accessary  before^  if 
found  guilty  by  verdict  or  confession,  was  ousted  of  clergy,  bat 
that  is  repealed  by  1  E.  6.  cap.  12.  as  to  all  accessaries. 

And  the  statute  o{Afy5P.fy  M.  cap.  4.  extends  not 
[  366  ]  to  this  case,  for  it  takes  away  clergy  from  robbery  of 
any  dwelling  house,  but  doth  not  extend  to  robbing  of 
churches  or  chapels.(c) 

And  certainly  clergy  was  not  taken  away  in  case  of  sacrilege 
at  common  law,  or  if  it  were,  yet  the  statute  of  25  E.  3.  pro 
clero  cap.  4.  restored  clergy  in  that  case  as  well  as  others,  and 
the  statutes  oi2^  H.S.  fy  I  E.  6.  had  been  needless  in  this  case, 
if  sacrilege  were  ousted  of  clergy  at  common  law,  and  accord- 
ingly in  the  book  of  26  ^ssiz,  \9.{d)  and  consequently  it  is  mis* 
taken  in  Poulter^s  case  11  Co.  Rep.  29.  b. 

(e)  But  if  this  ihould  be  constracd  a  burglary,  as  it  seems  to  be  according  to 
the  book  of  22  A99iz.  95.  then  clergy  would  be  excluded  from  the  acceasariet 
htfwt,  by  the  3  4f  4  of  W,  Sf  M,  cap,  9. 

{d)  Vide  accordant  26  AtHx,  27.  Corone  19a  Vide  contra  20  £L  2.  Coroae 
263.  but  according  to  Stamf.  P.  C.  fol  123.  6.  it  was  left  to  the  diflcretion  of  the 
ordinary  to  claim  him  or  not.    Vide  Co,  P.  C,  p,  114. 


HISTORIA  PLACITORUM  CORONA.  366 

III.  As  to  picking  of  pockets,  by  the  statute  of  8  Eliz.  cap.  4. 
If  any  person  be  indicted  or  appealed  for  felonious  taking  any 

aoney,  goods,  or  chattels  from  the  person  of  another  privily 
nihout  his  knatoledge  in  any  place  whatsoever,  and  be  found 
niity  by  twelve  men,  or  confess  upon  his  arraignment,  or  be 
uilawed,  or  stands  obstinately  mute,  or  will  not  directly  an- 
wer,  or  challenge  peremptorily  above  twenty,  he  shall  be 
xcluded  from  clergy. 
Upon  this  statute  these  things  are  observable. 

1.  It  must  be  taken  from  the  person. 

2.  It  must  be  taken  privily  without  his  knowledge^  and  so 
ftid  in  the  indictment,  otherwise  he  shall  have  his  clergy. 

S.  The  goods  must  be  above  the  value  of  I2d.  for  tho  in  rob- 
bery of  never  so  small  a  value  clergy  is  ousted,  because  done 
tiolentlj/i  yet  here  it  is  otherwise,  for  if  it  be  not  above  the 
ralue  o{l2d.  it  is  but  petit-larceny,  for  the  statute  did  not  intend 
o  alter  the  nature  of  the  crime,  but  to  exclude  clergy,  where  h 
vas  grand  larceny.   Co.  P.  C.  cap.  16.  p.  68.  (c) 

4.  It  doth  not  oust  the  accessary  either  be/ore  or  [  367  J 
f/ier  of  the  privilege  of  clergy. 

IV.  Concerning  servants  carrying  away  their  masters  goods 
o  the  value  of  40^.  this  was  made  felony  by  the  statute  of  21 
tt  8.  cap.  !.{/)  And  by  the  statute  of  27  H.  8.  cap.  17.  clergy 
wns  taken  away. 

By  the  statute  of  1  E.  6.  cap.  12.  restoring  clergy  in  all  cases, 
18  it  was  before  1  H.  8.  except  the  cases  mentioned  in  that 
tatute,  clergy  is  restored  to  that  offense. 

By  the  statute  of  1  Mar.  cap.  1.  repealing  all  felonies  enacted 
ince  1  H.  8.  the  very  act  itself  of  21  ^8.  making  this  felony 

•  repealed. 

But  by  the  statute  of  5  Eliz.  cap.  10.  the  statute  of  21  H.  8* 

•  again  re-enacted  to  have  continuance  for  ever;  but  the  statute 
if  27  H.  8.  cap.  17.  taking  away  clergy  in  that  offense  is  not 

(«)  Yid€  Part  I.  cap.  44.  p.  539. 

(/)  This  sUtote  is  to  be  taken  strictly  with  relation  to  such  goods,  as  are 
MMaaUy  deliTered  to  keep  by  the  matter  or  mtsf  ret «.  Dy,  5.  a.  b.  for  as  to  other 
f&odMt  it  was  a  felony  at  common  law,  tho  under  the  Talae  of  40«.  bat  where 
ktra  was  a  delivery,  tlie  servant  being  in  lawful  possession,  it  coa]d  not  at  com- 
BOO  law  be  a  felony,  vide  Part  I.  p,  667.  Otherwise  therefore  it  is  in  the  cas« 
if  a  lodger  stealing  goods  or  fhrniture  belonging  to  his  lodgings,  because  he  is 
Ml  intrusted  with  the  possession,  but  only  with  the  use,  and  therefore  it  was  fe- 
ony  at  common  law;  vide  Part  I.  p.  506.  however  to  obviate  all  doubt,  it  is  enacted 
Bd  declared  \ty  Z  Sf  4  W.  if  M,  cap.  9.  •«  That  if  any  person  or  persons  shall  take 
umj  with  an  intent  to  steal,  imbezzle,  or  purloin  any  chattel,  bedding  or  fumi- 
■IB.  which  by  contract  or  agreement  he  or  they  are  to  use,  or  shall  be  let  to  him 
w  them  to  use  in  or  with  such  lodging,  such  taking,  imbexzelling,  or  purloining 
ImU  be  to  all  intents  and  purposes  taken,  reputed  and  adjudged  to  be  hurceny  ana 
lleiijt  and  the  offender  shall  suffer  as  in  case  of  felony. 
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revived  and  so  clergy  stands  allowable  as  U>  that  oflfense  at  this 

V.  By  a  statute  made  the  22  Car.  2.  cap.  5.  clergy  is  taken 
away  from  those  that  steal  clothes  oflf  the  racks,  with  power  in 
the  judge  to  transport  them  to  the  king's  plantations.(A} 

VI.  By  the  statute  of  22  Car.  2.  cap.  5.  clergy  is 
[  368  ]  taken  away  from  those  that  imbezzle  or  steal  the  king's 
stores,  (t) 

YII.  By  the  statute  of  39  Eliz.  cap.  9.  clergy  is  taken  away 
from  offenses  committed  against  3  H.  7.  cap.  2.  concerning 
taking  away  ancf  marrying  or  defiling  of  women  in  all  cases, 
viz.  upon  attainder,  conviction  by  verdict  or  confession,  standing 
mute,  challenging  above  twenty  peremptorily,  outlawry,  not 
directly  answering. 

It  extends  to  take  away  clergy  in  these  cases  from  all  princi- 
pals and  accessaries  before  the  fact  in  express  words,  but  not 
from  accessaries  after. 

VIII.  As  to  the  statute  of  28  H.  8.  cap.  15.  concerning  piracy, 
robbery,  murders  and  manslaughters  upon  the  sea,  it  is  enacted, 
«  That  for  treason,  murder,  robbery,  felonies  and  confederacies 
done  upon  the  sea  or  in  any  places  whereto  that  commission 
extended,(Ar)  the  offenders  shall  not  be  admitted  to  have  the  be- 
nefit of  clergy  or  sanctuary,  but  are  excluded  from  the  same.(/) 

{g)  Bat  since  our  author  wrote  is  taken  away  Kghin  by  13  Ann.  can.  7.  from 
all  persons,  (except  apprentices  under  the  age  of  fifteen  years,  who  shaU  rob  their 
masters,)  if  the  offense  be  committed  in  a  dwelling  house  or  outhouse. 

(A)  By  4  Geo,  2.  cap.  \  6.  the  stealing  linen,  fustian,  Sfc,  from  any  wbitening 
grounds  to  the  value  of  10s.  or  buying  or  receiving  the  same,  knowin|^  it  to  te 
stolen  is  excluded  from  clergy  with  power  to  the  court  upon  the  circumatanoes  «f 
the  case  to  transport  the  offender  for  seven  years. 

(t)  Viz.  in  such  manner  as  is  forbid  by  31  Elix.  cap,  4.  whereby  it  waa  mads 
felony:  mde  Part  L p.  688. 

Qc)  It  was  a  doubt  upon  this  statute,  whether  an  accessary  at  land  to  a  felony 
or  piracy  at  sea  was  included  within  the  extent  of  the  commission  directed  by  this 
act,  Yelt,  134,  135.  but  by  11  ^  13  TV.  3.  cap,  7.  (continued  by  5  ilim.  cap.  34. 
1  Oeo,  1.  cap,  35.  and  made  perpetual  by  6  Geo.  1.  cap.  19.)  it  is  provided,  ^  That 
accessaries  to  piracy  before  or  after  shall  be  tried  and  adjudged  according  to  38 
H.  8.  and  shall  suffer  the  same  penalties  and  in  like  manner  as  the  principals.** 

If  a  mortal  stroke  be  given  on  the  high  sea,  or  on  the  shore  at  full  tea,  and  thi 
party  die  upon  the  shore  at  low  water,  Uiis  is  not  within  this  statute,  nor  eball  the 
admiral  have  jurisdiction  to  try  the  offense,  nor  yet  can  it  be  tried  at  common  law 
by  a  general  commission  of  oyer  and  terminer,  pide  supra^  p,  30  Sc  Pari  L  j».  496. 
To  remedy  this  inconvenience  it  is  provided  by  3  Geo.  3.  cap.  31.  *•  That  where 
any  person  shall  be  feloniously  stricken  or  poisoned  upon  the  sea  or  any  plaeeoat 
oi England,  and  shall  die  thereof  in  England;  or  shall  be  feloniodsly  atrieken  or 
poisoned  at  any  place  in  England,  and  shall  die  thereof  upon  the  sea  or  any  plaoe 
out  of  England,  an  indictment  may  be  found  in  such  county,  where  such  <foatb, 
stroke,  or  poisoning  shall  happen,  against  both  principals  and  aeoessaries,  and 
may  be  proceeded  upon  in  the  same  manner  as  if  such  felonious  stroke  and  death, 
or  poisoning  and  death  had  happened  in  the  same  county,  where  sooh  indietneet 
shall  be  found." 

(I)  It  was  doubted,  whether  this  statute  of  88  H.  8.  had  not  taken  away  the 
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Upon  consideration  of  the  statute  of  1  E.  6.  cap.  12.  which 
in  all  cases  not  mentiond  in  that  statute  restores  the  privilege  of 
clergy,  as  it  was  before  I  H.  8Ai  is  said  in  Poulter*s  case,  1 1 
Co,  Sep.  31.  6.  that  thereby  clergy  is  restored  in  case  of  piracy. 

But  upon  consideration  of  both  these  statutes  I  think  as  fol* 
loweth,  viz. 

1.  Firsts  That  by  the  statute  of  1  E,  6.  cap.  12.  in  all  other 
felonies  (not  particularly  excepted  by  the  statute  of  1  E.  6. 
€€tp.  12.)  that  the  common  law  takes  notice  of,  clergy  is  restored 
by  the  statute  of  1  E.  6.  cap.  12.  notwithstanding  this  statute 
of  28  H.  cap.  15.  even  for  felonies  within  that  jurisdiction  or 
commission  of  the  admiralty  settled  by  that  statute. 

And  therefore,  if  a  man  be  slain  below  the  bridges  upon  the 
river  Thamesy  but  not  ex  malitidy  or  if  a  larciny  be  committed 
there,  that  is  within  clergy,  if  committed  upon  the  land,  the 
party  shall  be  admitted  to  his  clei^  by  force  of  the  statute  of 
1  E.  6.  iap.  12. 

2.  Secondlj/y  if  such  a  felony  were  committed  upon  the  high 
sea,  that  were  not  excepted  by  the  statute  of  1  E.  6.  cap.  12. 
bot  should  have  had  clergy  by  that  statute  were  it  upon  the 
land,  in  such  case,  tho  the  proceeding  be  by  the  statute 

jf  2S  H.  8.  the  party  shall  have  his  clergy,  for  the  sta-  [  370  ] 
Uite  of  1  £.  6.  is  general,  in  all  other  cases  of  felony 
clergy  shall  be  allowd  as  it  was  before  I  H.  8.  and  the  exemp- 

IrUl  of  these  offeniee  before  the  admiral,  or  his  lieutenant  or  commissary,  which 
bad  occasioned  a  total  disaser  of  such  manner  of  trial  to  the  encouragement  of 
pintea,  who  could  not  be  tried  by  this  statute,  unless  (at  great  trouble  and  expenceO 
broQfht  to  England,  and  therefore  the  aforesaid  sUtute  of  11  ^r  13  H^.  3.  cap.  7. 
proTidea,  that  they  may  be  tried  by  the  court  of  admiralty  according  to  the  direc* 
liMMof  that  act,  which  are  there  particularly  mentioned. 

By  the  same  statute  it  is  enacted,  **  That  if  any  of  the  l^inff^s  natural  bom  sub* 
|aele  ahall  commit  any  piracy,  robbery,  or  act  of  hostility  against  others  the  king's 
■iib|6eta,  ahho  it  be  under  colour  of  a  commission  from  any  foreign  prince ;  or 
hmg  a  oomniander  or  master  of  a  ship,  or  seaman  shall  felonioculy  run  away 
with  bis  ship,  Sfe.  or  voluntarily  yield  up  the  same  to  any  pirate,  or  bring  any 
■edoeing  m^sage  from  any  pirate,  enemy,  or  rebel,  or  endeavour  to  corrupt  any 
eomnwnder,  ifc  to  yield  up  or  run  away  with  any  ship,  i^e,  or  turn  pirate,  or  go 
•iW  to  pirates,  or  if  any  person  shall  lay  violent  hands  on  his  commander  to  hin- 
4mf  bim  from  fighting  in  defense  of  his  ship  or  goods,  or  shall  confine  hb  master, 
€r  endeavour  to  make  a  revolt  in  his  ship,  every  such  person  shall  be  adjudged  a 
firate,  feloo  and  robber.'* 

By  8  Oea.  1.  cap.  24.  "*  All  persons,  who  hy  II  Sf  l^  W.  3.  cap.  7.  are  declared 
KDcesearias  to  any  piracy  there  mentiond,  are  declared  to  be  principal  pirates. 

B^  the  sane  statute  it  is  provided,  **  That  if  any  any  one  shall  trade  with  or 
Ibrnish  any  pirate,  ifc,  with  provisions,  i^c.  or  shall  fit  out  any  ship  or  vessel, 
with  such  design,  or  shall  consult  or  correspond  with  any  pirate,  ifC.  knowing  him 
to  be  each,  or  shall  forceably  board  and  enter  any  merchant  ship  on  the  high  seas, 
cr  IB  any  port,  haven  or  creek,  and  shall  throw  over-board  or  destroy  any  part  of 
tbe  foods  or  merchandizes  belonging  to  such  ship,  such  offender  shall  be  adjudged 

Dilty  of  piracy,  and  shall  be  tried  according  to  the  statutes  of  38  H.  8.  4r  11  4r 
.  3.  and  being  convicted  shall  suffer  as  a  pirate  without  benefit  of  dergy/* 


B"^.; 
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tion  of  clergy  (*)  was  before  that  statute  of  28  H.  8.  extendible 
to  the  admiral's  jurisdiction,  as  well  as  to  courts  of  comoioQ 
law. 

3.  Thirdly  J  But  as  to  piracy  or  robbery  upon  the  sea  by 
pirates  and  rovers  I  think  clergy  remains  still  taken  away  by 
the  statute  of  28  H,  8.  and  is  not  restored  by  1  E.  6.  cap.  12.(m} 
and  the  reasons  are, 

1.  Because  I  take  it  before  1  H.  8.  there  was  no  clergy 
allowable  for  it  at  common  law,  for  it  was  an  act  of  hos- 
tility, and  consequently  is  not  touched  by  the  statute  of  1  E.  6. 
cap.  12. 

2.  Admitting  that  clergy  were  allowable  in  piracy  before 
1  H,  8.  and  taken  away  merely  by  the  statute  of  28  H.  8. 
cap.  15  yet  clergy  is  not  restored  by  1  E.  6.  therein,  because  it 
restores  it  only  in  all  other  cases  of  felony  y  which  is  intended 
only  of  felony,  whereof  the  common  law  takes  notice,  but 
piracy  is  of  another  nature,  and  the  common  law  takes  not 
notice  of  it  under  the  name  oi  felony ^  and  therefore  a  pardon 
of  i\\  felonies  pardons  not  piracy:  vide  Co.  P.  C.  cap.  49. 
p.  112,  113.  and  accordingly  the  use  hath  obtained  in  the  pro- 
ceedings of  the  commissions  founded  upon  28  H.  8. 

IX.  As  to  the  statute  of  33  H.  8.  cap.  12.  touching  felonies 
in  the  king's  household  and  proceedings  thereupon  before  the 
lord  steward  there  is  a  clause,  that  in  case  of  manslaughter  in 
the  king's  house  tried  before  the  lord  steward,  and  also  in  ail 
other  felonies  committed  within  the  king's  house,  the  offenders, 
the  abettors,  procurers,  and  receivers  being  convict  shall  suffer 
pains  of  death,  as  appertaineth  to  felons,  without  benefit  of 
clergy. 

In  my  opinion  the  statute  of  1  E.  6.  cap.  12.  hath 
[  371  ]  repeald  so  much  of  this  statute,  as  excludes  from 
clergy  such  offenses  as  are  not  exempt  from  clergy  by 
1  E.  6.  for  these  are  felonies,  that  the  law  takes  notice  of,  and 
such  wherein  clergy  was  allowable  before  1  H.  8.  and  con- 
sequently the  general  words  of  that  act  restore  clergy  in  these 
cases,  tho  the  proceeding  thereupon  be  before  the  lord  steward 
by  this  act  of  33  H.  8.  cap.  12.  for  the  words  of  1  E.  6,  cap.  12. 
are  general  in  all  other  felonies^  and  they  are  in  tnaterid  fa- 

(*)  Vix,  the  allowance  of  cUrgj;  for  oar  aathor  here  meani  by  exemfimutf 
clergy  the  privilege  of  being  exempted  on  account  of  clergy  from  punUhment  in 
the  lLing*B  temporal  courts. 

(m)  As  to  those  who  shall  commit  any  offense,  for  which  they  ought  to  be  ad* 
judged  pirates,  felons,  and  robbers  by  11  Sf  12  W.  3.  cap.  7.  clergy  is  expresly 
taken  away  from  such  by  4  Oeo,  I.  cap,  11.  and  as  no  mention  is  made  of  such  u 
were  deemed  pirates  before  that  statute,  it  is  an  argument,  that  the  law  was  taken 
to  be,  that  they  were  ousted  of  clergy  before. 
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arabilif  in  case  of  life,  and  in  case  of  a  privilege,  which  hath . 
een  ever  favoured  in  law,  and  therefore  shall  be  generally 
:>iistrued  and  not  restrained  by  construction  or  interpretation. 


CHAPTER  LI. 

VTHAT   PERSONS   ABE   OB  ARE   NOT   CAPABLE   OF   CLEBOT. 

'.  HATE  gone  through  the  consideration  of  the  crimes  or  of- 
enses,  wherein  clergy  is,  or  is  not  allowable;  I  now  come  to 
x>nsider  the  persons  that  are,  or  are  not  capable  thereof,  ad- 
nitting  the  crimes  themselves  within  clergy. 

Touching  persons  to  be  admitted  to  clergy,  succession  of 
imes  hath  made  great  change  in  the  law.  Antiently  Nuns 
professed  were  admitted  to  the  privilege  of  clergy,  tho  they 
»>uld  not  be  priests,  yet  they  are  within  the  privilegium  or 
\mtnunitas  ecclesix^  and  had  their  clergy,  22  E.  3.  Coron.  461. 
t>at  other  women  had  not  by  the  common  law  the  privilege  of 
dcrgy. 

But  at  this  day  profession  is  abolished,  and  no  woman  ad- 
mitted to  the  privilege  of  clergy  at  this  day;  only  by 
Ihe  statute  of  21  Jac.  cap.  6.  if  a  woman  be  lawfully  [  372  J 
convict  by  verdict  or  confession  of  stealing  goods  un- 
der the  value  of  10^.  and  above  the  value  of  I2d.  being  such 
an  offense,  wherein  a  man  might  have  his  clergy,  she  shall 
for  the  first  offense  be  burnt  in  the  hand,  and  to  be  farther 
pnnished  with  whipping,  sending  to  the  house  of  correction, 
imprisonment,  fyc.  as  the  judge  shall  in  discretion  think  fit,  this 
act  bath  continuance  to  this  day  by  the  statutes  of  3  Car.  1. 
cap.  4.  16  Car.  1.  cap.  4.(a) 

Again  by  the  statute  of  bigamy  cap.  5.(6)  Bigamus  was 
OQSted  of  clergy,  40  Assiz.  17.  but  by  the  statute  of  1  E.  6. 
cap.  12.  he  is  restored  to  the  benefit  of  clergy,  if  the  offense 
be  within  clergy,  and  tho  Stamf.  Lib.  II.  cap.  46.  fol.  134.  b. 
doubts  whether  that  point  of  the  statute  be  not  repeald  by  the 
statute  oi  \  Sg^  2  P.  fy  M.  cap.  8.  whereby  all  statutes  against 

(•)  Bat  now  opon  Uie  itatute  oi  ^  Sf  Ao(  W.  Sc  M.  cap,  9.  a  woman  oonTicted 
or  ootlawd  for  an?  felonj,  for  which  a  man  might  have  his  clerj^y,  shall  upon 
pfmjing  the  henent  of  that  statute  be  subject  only  to  such  punishment,  as  a  man 
woold  be  in  the  like  case,  vix.  be  burnt  in  the  hand  and  detained  in  prison  at  the 
diaereticm  of  the  judge,  not  exceeding  one  year. 

(6)  2  Co.  InaiiL  p.  273. 
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.the  authority  of  the  Pope  or  See  of  Rome  are  repeald,  yet  the 
law  hath  been  sufficiently  settled  in  this  point,  that  bigamta 
hath  his  clergy  at  this  day  T.  3  Eliz,  Dy.  201.  b.  Lamift 
case,  for  by  the  statute  of  1  Eliz.  cap,  1.  all  the  clauses  ia 
the  statute  oi  I  fy  2  P.  fy  M,  cap.  8.  not  gpecially  excepted  are 
repealdy  and  this  is  none  of  the  excepted  clauses,  and  so  the 
statute  of  1  E.  6.  cap,  12.  stands  renewed  by  1  Eliz.  cap.  1.  if 
at  all  impeached  or  repeald  hy  \  fy  2  P.  fy  M. 

Again,  at  common  law,  if  the  clerk  convict  deliverd  to  the 
ordinary  had  broke  the  bishop's  prison  and  been  after  taken,  he 
had  lost  the  benefit  of  his  clergy,  22  E.  3.  Coron.  257.  but  at 
this  day  that  can  never  come  in  question,  for  by  the  statute  of 
18  Eliz.  cap,  7.  clerks  convict  are  not  now  to  be  deliverd  to  the 
ordinary^  but  burnt  in  the  hand  and  so  discharged. 

Again,  antiently  the  law  was  held,  that  if  the  prisoner  had 
not  habitum  fy  tonsuram  clericalemy  he  should  not  have  the 
benefit  of  clergy,  26  ./^^fzr.  19.  20  E.  2.  Coron.23S, 
[  373  ]  or  the  ordinary  might  have  refused  him,  tho  he  could 
read ;  but  in  process  of  time  that  law  was  altered  and 
the  court  would  admit  him  to  his  clergy,  if  the  case  were  with- 
in clergy,  tho  he  had  not  habitum  fy  tonsuram^  if  he  coald 
read,  and  tho  the  ordinary  refused  him  upon  that  account.  9  E. 
4.  28.  b.  34  H.  6.  49.  a.  b. 

A  man  attaint (*)  of  heresy,  a  Jew^  or  a  Turk  shall  not  have 
their  clergy,  but  a  person  excommunicate  shall  have  his  clergy. 
11  Co.  Rep.  29.  b.   Poulier^s  case. 

A  Greek  or  alien,  who  knows  not  our  letters,  shall  have  his 
clergy,  and  shall  read  in  the  book  of  his  own  country.  B. 
Clergy  20. 

A  bastard,  a  man  blind  shall  have  his  clergy ,(c}  if  he  can 
speak  iMtin  congruously.    B.  Clergy  21,  22. 

By  the  statute  of  4  H.  7.  cap.  13.  "A  man  not  within  holy 
orders,  that  hath  once  had  his  clergy,  shall  be  burnt  in  the 
hand  with  M  or  T,  and  being  after  arraigned  for  any  such 
offense,  {viz.  an  offense  within  clergy,)  he  shall  not  be  admitted 
to  his  clergy  a  second  time."  ^<  And  if  any  man  upon  a  second 
ai;raignment  for  such  offense  claim  his  clergy,  as  being  a  clerk 
in  orders,  if  he  have  not  his  letters  of  orders,  or  certificate  of  the 
ordinary  witnessing  the  same,  the  justices  shall  by  their  discre- 
tion give  him  a  day  to  bring  them,  at  which  day  if  he  fail^  be 
shall  lose  his  clergy  that  second  time." 

(*)  This  should  be  eontiet^  and  so  it  is  exprest  in  the  authority  here  cited,  tiM, 
11  Co.  29.  6.  for  heresy  wrought  no  attainder,  altho  by  3  H.  5.  cap.  7.  fee  simple 
lands  were  forfeited  upon  conviction. 

(fi)  This  is  denied  of  a  blind  man,  11  Co,  Rep.  39.  6.  Sf  Broke  in  the  place  cited 
above  makes  a  qtuere  of  it,  because  he  can  by  no  dispensation  be  a  clerk  in  orden, 
aliier  of  a  bastard,  for  he  may  be  a  priest  by  license. 
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Noit  DO  man  shall  be  ousted  of  his  clergy  a  second  time  bjr 
e  bare  mark  in  his  hand,  or  by  a  parol  averment  without  the 
cord  testifying  it,(t)  and  it  seems,  that  if  he  deny  he  is  the 
me  person,  issue  must  be  joined  upon  it  and  tried  to  be  the 
ine  person,  before  he  can  be  ousted  of  clergy. 
The  orders,  that  come  under  the  name  of  holy  orders,  were 
ur»  viz.  a  bishopy  a  priesty  a  deacon^  and  a  subdea- 
m;  other  inferior  orders,  as  exoreistXy  lectoresj  aco-  [  374  ] 
likiy  fyc,  were  not  called  holy  orders,  but  were  called 
^ci  in  minoribus. 

By  this  and  some  other  instances,  which  appear  in  the  sta- 
tes, it  is  evident,  that  the  clergy  in  orders  had  a  greater  privi- 
ge  allowd  them  than  others. 

1.  A  clergyman  in  orders  in  such  cases,  wherein  clergy  is 
nted  by  the  statute  of  1  E,  6.  cap.  12.  as  murder,  robbery,  fyc. 
itb  no  more  privilege  than  a  layman,  because  the  statute 
akes  no  exception  or  provision  for  him. 

2.  If  a  statute  be  made  after  1  E.  6.  ousting  clergy  generally, 
I  the  statute  oiAfy  5  P.fy  M,  cap.  4.  18  Eliz,  cap.  7.  a  clergy- 
an  in  orders  hath  no  more  privilege  than  another,  for  the  sta- 
tte  provides  not  for  him.    Siamf,  P.  C.  135.  b. 

3.  And  therefore,  tho  the  statute  of  23  H,  8.  cap.  1.  and  25  H. 
cap.  3.  excluding  clergy  from  those  found  guilty  in  petit 

eaaon,  murder,  robbery,  fyc.  excepts  such  as  are  in  the  order 
'  snbdeacon,  or  any  superior  orders,  and  directs  them  to  be 
divered  to  the  ordinary  Xo  remain  in  prison  without  purga- 
lo,  or  to  be  degraded,  and  then  sent  by  the  ordinary  into  the 
ng's  bench  to  be  executed,  it  seems,  that  this  privilege  is  at 
lis  day  gone.  1.  Because  by  the  statute  of  18  Eliz.  cap.  7. 
I  delivery  of  clerks  convict  to  the  ordinary  is  wholly  taken 
ray.  2.  Because  in  all  those  cases,  where  clergy  is  ousted  by 
e  statute  of  23  H.  8.  clergy  is  ousted  by  the  statute  of  1  E.  6. 
\p.  12.  (except  burning  of  houses,  and  accessaries  before  the 
ct,  which  stand  within  clergy  by  the  statute  of  1  E.  6.  cap. 
\.)  and  in  that  statute  there  is  no  saving  of  any  privilege  for 
Bfks  in  orders,  as  there  is  by  23  H.  8. 
And  then  as  to  accessaries  before  the  fact  clergy  is  likewise 
merally  taken  away  by  the  statute  oi  A  fy  5  P.  fy  M.  cap.  4. 
ithout  saving  of  more  privilege  to  clergymen  than  to  laymen. 

4.  But  as  to  the  privilege  of  a  second  allowance  of  clergy,  it 
ofild  seem  at  this  day,  clergymen  in  orders  shall  have  benefit 
clergy,  a  second,  third  time,  or  oftener. 

The  statute  of  28  H.  8.  cap.  1.  puts  clergymen  in 

ders  under  the  same  pains  and  dangers  in  relation  to  [  375  ] 

[1)  Or  a  traiMcript  thereof,  for  the  manner  of  certif>ing  which  lee  34  JT  35  H. 
M^  14.  and  3  ^  4  W.  ^  At  ca/k  9. 
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the  statute  of  23  //.  8.  cap.  1.  25  H.  S.  cap.  3.  as  other  persons 
not  in  orders;  this  takes  away  the  privilege  given  by  33  H.  8. 
and  25  H.  8. 

Then  by  the  statute  of  32  H.  8.  cap.  3.  which  makes  the 
former  perpetual,  it  is  farther  enacted,  <<  That  such  persons  as 
be  within  holy  orders,  which  by  the  laws  of  this  realm  ought 
or  may  have  their  clergy  for  any  felonies,  and  shall  be  admitted 
to  the  same,  shall  be  burnt  in  the  hand  as  lay  clerks  be  accus- 
tomed in  such  cases,  and  shall  suffer  and  incur  afterwards  all 
such  pains,  dangers,  and  forfeitures,  and  be  ordered  and  used 
for  their  offenses  of  felony  to  all  intents,  purposes  and  construc- 
tions, as  lay  persons  admitted  to  their  clergy  be,  or  ought  to  be 
ordered  or  used  by  the  laws  and  statutes  of  this  realm,  any  lav 
or  statute  to  the  contrary  notwithstanding." 

This  act  was  perpetual  and  subjected  clerks  in  orders,  not- 
withstanding the  statute  of  4  H.  7.  cap,  13.  to  two  inconve- 
niences, viz.  1.  To  burning  in  the  hand.  2.  Exclusion  of 
clergy  a  second  time. 

But  then  the  statute  of  1  E.  6.  cap.  12.  restores  the  privilege 
of  clergy  in  all  cases,  (except  those  offenses  contained  in  the 
statute  of  1  E.  6.  and  expresly  excluded  from  clergy,)  as  it  was 
before  1  H,  8. 

And  altho  by  this  statute  of  1  E.  6.  the  burning  of  a  clergy- 
man in  orders  in  the  hand  is  not  taken  away  by  express  wordsi 
yet  he  is  restored  to  his  clergy  a  second  or  other  time,  notwith- 
standing he  had  formerly  his  clergy  and  was  burnt  in  the  band. 

But  altho  in  express  words  it  restores  not  to  clergymen  in 
orders  the  exemption  from  burning  in  the  hand  given  by  4  H. 

7.  cap.  13.  yet  it  doth  in  equivalence,  for  it  restores  clergy  in 
all  other  cases  in  like  manner  andform^  as  it  was  b^ore  i  H. 

8.  which  as  to  clergymen  in  orders  was  without  burning  in  the 
band,  and  accordingly  to  this  day  their  privilege  in  that  kind 
continues :  vide  2  Co.  Inst.  637.  Hob.  Rep.  294.  Searle  &  fVil^ 
Hams. 

And  tis  a  mistake  to  say,  that  if  he  challenge  above 
[  376  ]  twenty,  he  shall  lose  his  clergy  a  second  time,  because 
the  statute  of  1  E.  6.  in  letting  loose  the  clergy  in  other 
offenses  mentions  not  that  case,  for  in  case  of  challenging  above 
twenty,  there  follows  neither  penance  nor  judgment  of  death, 
but  only  his  challenge  is  overruled.(*) 

But  indeed  the  case  of  outlawry  is  casus  omissus,  for  tho  ia 
the  clause  excluding  clergy  the  word  attainder  is  in,  which 
extends  to  an  outlawry,  yet  in  the  second  clause  restoring  clergy 
as  it  was  before  1  H.  8.  in  other  cases  attainder  and  outlawry 
are  omitted. 

(•}  Vide9uprap.fllO,ZiS. 
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As  to  clergy  of  noblemen. 

By  the  statute  of  1  E,  6.  cap.  12.  "Peers  of  parliament  com- 
litting  felonies  within  clergy  may  pray  the  benefit  of  this  act, 
ad  shall  not  be  put  to  read,  nor  be  burnt  in  the  hand  for  the 
ret  offense,  without  any  attainder  or  corruption  of  blood  to  be 
tearred  thereby,  and  for  the  first  offense  shall  be  deemed, 
iken  and  used  as  clerks  convict,  which  make  purgation,  with- 
iit  any  further  privilege  of  clergy  from  henceforth  at  any  time 
[ler  for  any  cause  to  be  allowd  or  admitted.'* 
This  privilege  of  peers  to  be  discharged  in  this  manner  by 
lis  statute,  1.  Must  be  prayed  by  them.  2.  Extends  to  ail 
1908,  where  a  common  person  may  have  his  clergy.  3.  To 
li  cases  excepted  from  clergy  by  that  statute,  except  murder 
3d  poisoning  of  malice  prepense. 

But  it  extends  not  1.  To  felony  put  out  of  clergy  by  any  sub- 
quent  statute.  2.  Nor  to  felonies  within  this  statute,  where 
)  cannot  make  purgation,  as  if  he  abjure,  confess  the  felony, 
be  outlawd,  by  the  opinion  of  Stamf.  P.  C.fol.  130.  a.  but 
is  latter  seems  doubtful,  especially  at  this  day,  when  delivery 
the  ordinary  and  purgation  are  both  taken  away  by  18  Eliz. 
ff.  7. 

[  think  it  was  never  meant,  that  a  peer  of  the  realm  should 
put  to  read  or  be  burnt  in  the  hand,  where  a  common  per- 
1  should  be  put  to  his  clergy,  neither  is  it  said,  that  he  shall 
discharged  by  his  praying  the  benefit  of  this  statute, 
lere  a  common  person  shall  have  the  privilege  of  [  377  ] 
rgy  and  may  make  his  purgation,  but  only  where 
may  have  the  benefit  of  his  clergy  in  the  first  clause  of  the 
.tute,  the  other  clause,  {shall  be  in  case  of  a  clerk  convict, 
%i  may  make  purgation^)  is  only  for  his  speedier  discharge 
d  farther  advantage,  and  not  to  restrain  the  general  clause. 
And  therefore  a  great  lawyer  in  the  late  times  hath  been 
ich  blamed  for  burning  a  peer  of  parliament  in  the  hand, 
It  confessed  an  indictment  of  manslaughter;  and  it  was  the 
ly  error  of  note,  that  the  person  erred  in  to  my  observation. 
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CHAPTER  LII. 

AT   WHAT   TIME    CLERGT   IS   TO   BB   ALLOWD. 

Antientlt  the  law  was  very  unsettled  in  this  point,  till  set- 
tled by  subsequent  acts  of  parliament  and  resolutions  of  the 
judges. 

Before  the  statute  of  Westm.  1.  cap.  2.  the  ordinary  would 
challenge  clerks  as  soon  as  they  were  indicted,  nay  sometimes, 
as  soon  as  they  were  imprisond,(*)  before  they  were  indicted^ 
as  appears  by  the  statute  of  Marlbr.  cap.  28.(a) 

By  the  statute  of  Westm.  1.  cap.  2.  it  is  provided.  Que  quant 
clerke  est  prise  pur  ret ie  de  felonie  fy  soit  demand  per  PardU 
nariey  it  lui  soit  liuer  solonque  le  privilege  de  Saint  Esglisi 
en  tiel  peril  come  il  appent  solonque  le  custome  avant  ces 
heures  use,  and  a  direction  given  thereby  to  the  ordinary,  Que 
ceux  que  sont  endites  de  tiel  rette  per  solemne  inquests  des 
probes  hommesfait  in  le  court  le  roy,  en  nul  manner 
[]  378  ]  les  deliverent  sans  due  purgation,  issint  que  ray  fCeit 
mestier  de  metter  autre  remedy. {b) 

After  this  statute  the  prisoner  was  not  only  to  be  indicted 
before  clergy  allowd,  but  many  times  inquisitions  ex  officio 
were  taken. (t)  1.  Whether  he  were  a  clerk  or  no,  and  if  not 
a  clerk,  he  was  not  delivered  to  the  ordinary.  2.  Whether  he 
were  guilty  or  not,  and  if  not  guilty,  he  was  discharged.  3.  If 
found  guilty,  he  was  then  delivered  to  the  ordinary.  Vide  2  Co. 
Inst.  164.  8  E.  2.  Coron.  417.  17  JB.  2.  Coron.  386.  3  H.  7. 
12.  b.  but  his  goods  were  seised. 

But  this  was  found  a  great  inconvenience  to  the  prisoner, 
because  in  case  of  an  inquest  of  office  he  lost  his  challenges, 
and  besides  possibly  he  might  be  quit  of  the  felony,  were  he 
put  upon  the  jury. 

And  therefore  in  the  time  of  H.  6.  the  court  was  changed  by 
Prisot,  and  the  prisoner  hath  been  always  since  put  to  plead 
to  the  indictment,  and  if  convict,  then  to  pray  his  clergy:  vide 
3  H.  7.  12.  b.  Stamf.  P.  Co.  fol.  131.  a.  11  Co.  Rep.  Poulter's 
case. 

But  if  the  prisoner  will  wave  that  advantage  and  will  pray 
his  clergy,  he  may,  for  no  law  ousts  him  of  it,  but  then,  if  the 

(*)  Vidt  Bract.  Lib.  III./.  123.  6.  (a)  3  Co.  hut.  150. 

(6)  2  Co.  Inst.  163. 

(t)  Tide  Part  I.  p.  180.  in  notis.  p.  343.  in  nUii^  4r  ^pra  p.  318.  in  noti$. 
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indictment  be  out  of  clergy,  he  must  answer  to  the  felony,  or 
he  shall  have  his  penance. 

But  at  this  day  clergy  is  never  granted,  unless  the  party  con- 
fess the  felony,  or  be  convict  by  verdict. 

If  a  man  be  indicted  of  a  felony  within  clergy,  and  he  plead 
and  be  convict,  and  it  be  demanded  of  him,  what  he  can  say 
why  judgment  should  not  be  given  against  him,  he  may  pray 
his  clergy,  tho  there  be  no  ordinary  to  demand  him,  for  as  shall 
be  said  in  this  case,  the  ordinary  is  but  the  minister  of  the  court, 
aud  it  is  not  now,  as  antiently,  used  for  the  ordinary  to  demand 
a  prisoner,  but  he  may  pray  his  clergy  himself. 

If  in  that  case  the  ordinary  demand  not  the  prisoner,  nor  the 
prisoner  himself  prays  his  clergy,  yet  if  it  appear  to  the  court, 
that  he  is  a  clerk,  or  be  so  named  in  the  indictment  or 
appeal,  the  court  may,  and  it  seems  ought  ex  officio  to  [  379  j 
allow  him  his  clergy,  but  howsoever  they  thought  not 
to  execute  him.    22  E.  3.  Coron.  254.  ^bridg.  ^saiz.  74.(c) 

If  by  any  mistake  or  oversight  the  court  should  give  judg- 
ment against  him,  yet  they  may,  (and  as  I  think,)  ought  to  allow 
him  bis  clergy  after  his  attainder. 

And  therefore  the  prisoner  condemned  shall  in  such  a  case 
be  allowd  his  clergy  under  the  gallows,  if  the  judge  come  that 
way,  34  H.  6.  49.  a.  b.  This  is  agreed  may  be  done  by  the 
judges  of  the  king's  bench,  as  justices  of  peace,  because  their 
commission  continues,  but  it  is  doubted,  how  it  can  be  done  by 
justices  of  oyer  and  terminer  after  their  session  ended.  Crompt. 
Just.  119.  a. 

And  it  is  true,  that  tho  they  may  allow  clergy  during  the 
adjournment  of  their  commission,  yet  they  cannot  do  it  after 
their  session  is  over,  but  they  may  reprieve  him  after  judgment, 
notwithstanding  their  session  determined,  upon  consideration 
that  he  can  read,  and  then  may  allow  him  his  clergy  as  a  clerk 
attaint  at  the  next  session.  2  fy4  Eliz.  Dy.  a. 

•rf .  is  indicted  of  a  felony  within  clergy,  and  hath  his  book 
delivered  him  but  cannot  read,  and  the  ordinary  returns  ac- 
cordingly nan  legit,  and  it  is  entered  of  record  non  legit,  and 
the  court  reprieves  him  till  another  sessions,  and  by  that  time 
he  hath  learned  to  read,  tho  the  gaoler,  that  taught  him  to 
read  in  the  mean  time,  was  antiently  punishable,  yet  he  shall 
be  admitted  to  his  clergy  and  be  delivered.  27  ^ssiz.  44. 
fi.  11.  Dy.  205.  a.  b.  per  omnes  Jtisticiarioa,  Dy.  214.  b. 
Stone^s  case. 

And  the  same  law  it  is,  if  judgment  of  death  were  entered 
against  him  upon  non  legit  returned,  yet  if  he  can  read  after, 

(c)  This  caie  if  in  13  Amm,  15. 
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he  shall  be  delivered  to  the  ordinary  and  have  his  clergy  fet 
omnes  justiciarios.     34 /T.  6.  49.  Coron,  9lb.{*) 

If  a  man  abjure  the  kingdom,  (which  is  an  attainder  in 
law,)  and  come  back  again,  he  shall  have  the  privilege  of  hu 
clergy,  as  a  clerk  attaint.  8  H.  6.  Kelw.  186.  b,  JtasL  Entr. 
fol.  1.  b. 

But  in  antient  time  he  was  not  deliyered  to  the 
[  380  ]  ordinary,  but  remanded  to  prison  till  he  obtained  the 
king's  pardon  for  returning  into  the  kingdom  without 
licence,  and  that  being  obtained  he  should  be  delivered  to  the 
ordinary,  1  E,  3. 16.  b.-Coron.  155.  Siamf.  P,  C.  Lib.  II.  cap.  50, 
but  this  law  is  antiquated:  vide  Bast.  Ent.  fol.  1.  b.  ex  T. 
15  H.  7.  rot.  2. 

If  a  man  indicted  of  a  felony  within  clergy  stands  mute,  yet 
he  shall  have  his  clergy.  Moore^s  Rep.  n.  738.  p.  550.  IFtn- 
ter^s  case,  yea  tho  judgment  of  peine  forte  fy  dure  were  given 
against  him,  if  the  case,  as  it  appears  upon  the  indictment,  be 
within  clergy,  for  the  court  in  this  case  ought  to  be  of  counsel 
with  the  prisoner  in  favorem  vitsB,  tho  he  be  wilful. 

If  the  approver  disavow  his  appeal,  or  be  vanquished  ia 
battle,  or  become  recreant  therein,  yet  he  shall  have  the  privi- 
lege of  clergy,  if  the  cause,  for  which  he  is  indicted,  be  within 
clergy. 

But  in  these  cases  of  attainder  antiently  they  were  delivered 
to  the  ordinary  absque  purgatione.     15  H.  7.  East.  Ent.  1.  b. 


CHAPTER  LIII. 

CONCERNING   THE   MANNER   HOW,   AND   THE   JUDGE   BY  AND 
BEFORE   WHOM   CLEROT   IS  TO   BE   PRATED   OR   ALLOWD. 

Antiently  the  ordinary  took  upon  him,  as  the  person  that 

was  to  judge  of  the  competency  or  incompetency  of  the  clerk. 

But  in  truth  the  king's  justices  were  the  judges  both  touching 

the  competency  of  the  clerk  to  be  admitted,  and  the  sufficiency 

or  insufficiency  of  his  performance  therein,  and  the 

[  381  ]  ordinary  was  in  truth  but  the  minister  to  the  court 

5  Co.  Rep.  26.  b.  case  of  ecclesiasiical  law.{a) 

If  the  ordinary  had  challenged  one  as  a  clerk,  that  the  court 

(*)  These  points  cannot  now  come  in  question,  for  the  necenitj  of  reading  ii 
entirely  taken  away  by  5  ^fifi.  can.  6. 
(a)  Vide  KmI.  28. 51. 
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not  to  be  such,  the  ordinary  or  bishop  should  be  fined, 
temporalties  seised,  7  H.  4.  41.  b.  Stamf.  P.  C.  132, 
1  the  felon  shall  be  hanged.  7  E.  4. 29.  a.  9  E.  4.  28.  a. 
D,  if  the  ordinary  refuse  one  that  can  read,  and  return 
i7,  yet  the  court  may  hear  him,  and  if  they  judge  him 
suflSciently,  the  prisoner  shall  be  saved  notwithstanding 
isal  and  return  of  the  ordinary,  and  accordingly,  if  the 
f  be  absent,  the  court  may  give  him  his  book.  7  E.  4. 
E.  4.  28.  a.  7  H.  4.  41.  b.  34  H.  6.  49.  a.  b.  Stamf. 
'Ab.  II.  cap.  45.  fol.  132,  133. 

therefore  the  judge  may  and  usually  doth  appoint  the 
hat  the  clerk  shall  read,  Stamf.  P.  C.  ubi  supra^  and 
•e  the  practice  of  Bryan  and  Starkey^  21 JS.  4.  21.  is 
^provable,  who  when  they  delivered  a  book  to  the  pri- 
tnd  he  read  well  in  the  presence  of  the  justices,  yet 
ie  ordinary  returned  non  legit y  gave  judgment  of  death 
the  prisoner,  for  in  truth  the  ordinary  is  but  the  min- 
'  at  most  the  assistant  to  the  court,  and  not  the  judge. 
qf.p.  290.  Searle  &  Williams.{b) 


CHAPTER  LIV.  [382] 

RNINO  THE  CONSEQUENCES  07  CLERGY  GRANTED  OR 
PRAYED. 

nsequences  or  eflFects  upon  clergy  granted  are  consider- 
two  ways,  1.  What  they  were  before  the  statute  of 
r.  and  2.  What  since. 

ihing  the  consequences  of  clergy  before  the  statute  of 
r.  they  were  these. 

3gularly  when  clergy  was  granted,  there  was  an  entry 
y  the  court  of  king's  bench,  Et  tradito  ei  hie  per  curiam 
*,git  ut  clericusy  ^  J.  S.  (the  ordinary  or  his  deputy,) 
wt/m,  ut  clericumy  praefato  ordinario  deliberari,  ideo 
ratum  estj  qudd  prsedictus  A.  B.  liberetur  prwfato 
Ho.  And  if  it  be  without  purgation,  then  there  is  this 
Malvo  custodiend?  absque  aliqd  purgatione  inde  de 

i  this  laarnin^r  is  now  out  of  use,  for  by  5  iifin.  cap.  6.  erery  person  con- 
a  felony  within  the  benefit  of  clergy  shall,  upon  praying  the  benefit 
atote,  without  any  reading,  be  allowd  to  be,  and  be  punished  as  a  cleric 
lad  this  shall  be  as  effectual  and  advantageous  to  him,  as  if  he  had  read 
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csetero  facitntP  subptrieulo^  quod  incumbti.  17  iK  7.  i2o/.8. 
Basi  Entries  121.  a.  But  if  it  be  not  without  purgation,  then 
that  clause  is  omitted. 

This  is  the  form  of  the  award  in  the  king's  bench,  but  before 
justices  of  gaol-delivery  the  entry  commonly  is,  Et  iradiiur 
ordinarioy  either  generally  or  absque  purgationtj  as  the  cause 
requires.    M  2  4*  3  Eliz.  Dy.  205.  b,  8r  ibid.  215.  a. 

II.  When  he  was  so  delivered  to  the  ordinary,  he  was  to 
remain  in  the  ordinary's  prison;  viz.  if  committed  generally, 
then  he  was  to  remain  till  he  had  made  his  purgation,  if  ahsqw 
purgaiiontj  then  he  was  to  remain  there  during  his  life,  unless 
the  king  pardon  him. 

And  if  the  clerk  had  broke  prison,  this  was  not  a  felony 

within  the  statute  of  1  £  2.  defrangeniibus prisonam',(*)  but 

if  the  clerk  were  attaint  and  delivered  to  the  ordinary  and  broke 

prison  and  escaped,  and  were  after  taken,  he  should 

[  383  ]  have  been  executed  upon  his  first  attainder,  quod  vide 

27  Jissiz.  42. 

But  by  the  statute  of  23  H.  8.  cap.  11.  if  such  a  clerk  break 
the  prison  of  the  ordinary  and  escape,  this  is  made  felony  with- 
out clergy;  only  the  clerk,  if  in  orders,  being  convict  was  to 
be  delivered  to  the  ordinary  without  purgation,  and  he  might, 
if  he  pleased,  degrade  him  and  send  him  into  the  king's  bench 
with  letters  signifying  his  degrading,  and  that  court,  have  the 
record  of  the  conviction  before  them,  might  give  judgment  and 
award  execution,  as  if  he  had  been  a  layman  and  found  guilty 
before  them. 

But  this  among  the  rest  of  the  felonies  enacted  in  the  time  of 
H.  8.  was  repealed  by  1  E.  6.  cap.  12.  §•  1  Mar.  cap.  1. 

III.  If  the  clerk  were  committed  generally,  he  might  make 
his  purgation,(**)  the  form  whereof  is  unnecessary  to  recite, 
being  it  is  now  taken  away  by  18  Eliz.  and  is  fully  described 
and  directed  by  Stamford  Lib.  II.  cap.  48.  fol.  138.  and  the 
statutes  of  Westm.  1.  cap.  2.  A  HA.  cap.  3. 

And  if  the  ordinary  would  not  admit  a  clerk  to  his  purgation, 
a  writ  might  issue  out  of  the  chancery  to  command  it,  where 
by  law  it  might  be  done.  15  H.  7.  9.  a.  per  Fineux. 

And  when  he  had  made  his  purgation,  he  had  always  resti- 
tution of  his  lands  seised,  unless  he  were  attaint.  8  E.  2.  For- 
feiture 34. 

But  as  touching  goods  the  difference  was  thus: 

If  before  conviction  upon  his  arraignment  the  prisoner  had 

(*)  Becanae  that  statute  was  eonatroed  to  extend  only  to  the  king't  prm»: 
vide  Pmrt  L  p.  609. 

(**)  This  waa  a  trial  before  the  ordinary  by  a  jury  of  twelve  clerka,  wherein  if 
he  waa  acqoit,  he  waa  diacharged;  if  found  guilty,  he  waa  degraded. 
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s  clergy,  (as  was  used  commonly  before  the  time  of  H,  6.) 
en  if  he  made  his  purgation,  upon  signification  thereof  to  the 
lancery  he  had  a  writ  to  the  sheriff  to  restore  him  his  goods, 
\H  ed  de  causdfugam  fecerity  for  then  he  had  no  restitution, 

1  N.  B.  66.  a.  but  if  he  died  before  purgation,  his  executors 
»ald  not  have  it. 

But  if  he  had  pleaded  to  inquest,  and  were  convict,  then  the 
K>ds  were  forfeited  by  the  conviction,  and  he  should 
>t  have  restitution  of  his  goods  upon  his  purgation,  [  384  J 
id  ahho  the  law  was  taken  antiently,  that  even  in 
use  of  a  conviction,  unless  there  were  an  attainder  also  by 
idgment,  he  should  upon  his  purgation  have  had  restitution. 
E,  3.  Coron.  365.  40  E.  3.  42  a.  yet  of  latter  times  the  law 
ith  constantly  obtained  otherwise,  as  appeareth  8  H.  4.  2.  a. 
>  E.  4.  5.  B.  Coron.  166.  Plow.  Com.  262.  b.  Siamf.  P.  C. 
ib.  III.  cap.  23.  vide  3  E.  3.  Coron.  332. 

And  the  same  law  seems  to  be,  if  he  come  not  in  upon  the 
tigent  awarded,  if  he  fled,  if  he  stood  mute,  or  challenged 
bove  thirty-five,  for  in  all  these  cases  he  forfeited  his  goods, 
ad  should  not  have  restitution  upon  his  purgation,  vide  8  E.  2. 
^oron.  417.  where,  tho  he  prayed  his  clergy  before  conviction, 
St  upon  an  inquest  of  office  finding  him  guilty  he  forfeited  his 
x)ds;  the  like  H.  17.  E.  2.  B.  R.  rot.  87.  Here/,  in  the  bishop 
f  Hereford!' s  case  before  cited  cap.  44.  p.  326. 

But  if  the  clerk  were  delivered  to  the  ordinary  absque  pur^ 
aiione,  there  he  continued  prisoner  during  his  life,  unless  par- 
oned  by  the  king,  and  the  king  had  not  only  his  goods,  as 
bsolutely  forfeited,  but  also  the  profits  of  his  lands  during  his 
fe,  as  appears  by  the  books  above  cited. 

And  if  the  cleric  were  so  delivered  absque  purgationCj  if  the 
rdinary  went  about  to  admit  him  to  purgation,  a  writ  might 
sue  out  of  the  chancery  to  prohibit  him.  Claus.  22  H.  S.  m. 
7.  dorsOf  Episcopo  Exon.  H.  14.  E.  3.  B.  R.  rot.  19.  Lond? 
nd  he  shall  for  it  be  fined,  and  his  temporalities  seised  for  the 
^ntempt,  and  by  some  books  it  is  an  escape  in  the  ordinary. 

E.  4.  28.  a. 

There  were  certain  cases,  wherein  the  clerk  was  delivered  to 
le  ordinary  absque purgatione.  1.  Where  he  was  outlawed 
f  felony  23  H.  8.  cap.  1.  Rast.  Entries  121.  a.  2.  Where  he 
onfessed  the  felony  either  upon  his  arraignment,  or  become  aa 
pprover,  or  confessed  and  abjured  and  after  came  into  the 
ealm  again,  for  against  his  own  confession  he  should  not  be 
dmitted  to  purge  himself  of  the  crime  he  confessed.  3  H.  7. 

2  a.  3.  If  he  had  judgment  given  against  him,  whereby  he 
ras  attaint.    10  E.  3.  Coron.  247.     4.  If  he  were  in 

rders  and  broke  the  prison  of  the  ordinary  and  made  [  385  J 
VOL.  n. — ^28 
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his  escape,  bf  the  statute  of  23  H.  8.  cap.  11.  $.  Where 
a  man  in  orders  was  convict  of  any  of  the  felonies  ousted  of 
clergy  by  23  H.  8.  cap.  1.  he  was  to  remain  during  his  life 
without  purgation,  and  the  ordinary  might  degrade  him  and 
seod  him  into  the  king's  bench  to  receive  judgment.  6.  If  he 
were  only  convict  by  verdict  in  an  appeal,  he  should  not  make 
bis  purgation.   12  R.  2.  Coron.  109.  10  E.  2.  Coron.  247. 

IV.  If  a  felon  had  his  clergy,  regularly  he  was  never  to  be 
arraigned  again  before  the  king's  justices  for  the  same  felony, 
unless  it  were  in  case  where  he  broke  the  prison  of  the  ordinary 
and  escaped.  20  E.  2.  Coron.  232.(a) 

y.  If  a  clerk  had  his  clergy  for  felony,  he  was  not  to  be  ar« 
raigned  for  any  other  felony  by  him  committed  before  his  clergy 
allowed,  for  by  the  statute  of  25  E.  3.  cap.  5.  pro  clero,  it  ia 
enacted,  **  That  he  shall  be  arraigned  of  all  bis  felonies  at 
pnce,"(A)  yea  and  altho  he  only  prayed  his  clergy,  tho  there  be 
no  entry  of  record,  that  he  read  or  was  delivered  to  the  ordinary, 
yet  by  force  of  this  statute  he  shall  not  be  arraigned  of  any 
felony  committed  before,  for  the  first  felony  being  within  clergy, 
and  he  praying  his  clergy,  it  was  the  fault  of  the  court,  that  he 
bad  it  not,  which  shc^U  not  turn  to  his  disadvantage.  71  4  EUz. 
Dy.  214.  A.  Si  one*  s  case. 

Yet  this  hath  some  exceptions,  for  if  he  had  committed  trea« 
son  against  the  king  before  his  clergy  admitted,  he  may  after 
bis  clergy  and  after  his  purgation  also  be  indicted  and  arraigned 
for  that  treason,  because  it  was  an  offense  not  within  benefit  of 
clergy. 

VI.  If  he  had  committed  a  felony  after  he  had  his  clergy,  and 
was  delivered  to  the  ordinary,  he  should  be  put  to  answer  that 
felony,  vide  4  EUz.  Dy.  214.  6.  and  if  he  had  killed  bis  keeper 
and  thereby  escaped  of  the  ordinary's  prison,  he  should 
[  386  ]  not  for  that  felony  have  had  his  clergy  for  it,  frustra 
kgis  auxilium  quaeritj  qui  in  legem  committit.  8  E* 
2.  Coron.  419.  22  E.  3.  Coron.  250. 

The  case  of. Sione,  4  EUz.  Dy.  214.  6.  was  this. 

Stone  committed  two  felonies  the  same  day,  one  (suppose  it 
burglary)  out  of  clergy,  the  other  (suppose  it  larceny)  within 
clergy,  he  is  indicted  of  the  larceny,  he  pleaded  and  was  con- 
vict, and  prayed  his  clergy,  and  entered  non  legit  ut  clericus^ 
and  no  judgment,  qudd  iradaiur  ordinarioj  but  is  reprieved 
without  judgment  to  another  sessions,  at  which  he  is  indicted 

(a)  For  in  that  case  ecc/e«ta  ipmtm  tueri  non  debet^  vide  JMwctoit,  Zdb.  III.  dt 
eoran&,f,  131.  a, 

(6)  Thii  stttote  was  only  in  affirmance  of  the  common  law,  for  he  was  to  bs 
degraded  by  the  ordioarj,  and  this  was  thought  a  sufficient  punishment  for  ail 
offenses  eommitted  before  degradation;  vide  iracUm,  Lib,  ill.  de  corona,  ca»,  9. 

/.ia3.*. 
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tf  the  other  felony  ont  of  clergy,  but  supposed  to  be  thd  same 
by  when  the  former  felony  was  committed,  he  is  arraigned 
Mid  pleads  nan  culpj  and  is  found  guilty,  i^^  petti  Kbrum  fy 
kgii  ut  clericusjsed  non  crematuvy  neque  traditur  ordinario. 
I.  It  was  agreed,  that  this  second  reading,  notwithstanding 
the  non  legit  first  entered,  is  a  good  discharge  of  the  first  felony 
within  clergy  per  omnes  justiciarios^  Dy.  205.  a.  b.  but  then, 
i  The  question  was,  what  should  be  done  as  to  the  second  not 
Within  clergy,  whereof  he  was  indicted  and  convicted:  by  seven 
jwices  he  shall  have  judgment  to  die,  because  it  shall  be  in- 
tended a  felony  committed  afler  the  first  arraignment,  but  by 
other  seven  he  shall  be  discharged,  for  it  shall  be  intended  a 
Mooy  committed  the  same  day,  as  it  is  laid,  and  tho  there  be 
Bo  award,  qudd  tradatur  ordinarioy  yet  that  was  the  act  of  the 
orart  and  shall  not  prejudice  him;  but  he  shall  be  adjudged  in 
the  custody  of  the  ordinary  from  the  first  prayer  of  his  clergy. 

Bat  afterwards  28  Maii  8  Eliz.  he  was  indicted  for  murder 
SOfDmitted  the  first  of^pril  1  Eiiz.  and  was  convict  and  had 
■dgment,  and  was  executed,  and  yet  that  murder  was  before 
III  clergy  prayed,  and  before  the  statute  of  2  Eiiz.  cap.  4.  there- 
ne  it  seems  the  former  opinion  obtained,  for  if  he  had  been 
ischarged  by  his  reading  as  to  the  felony,  whereof  he  was  first 
idicted,  he  must  have  been  discharged  of  all  felonies  committed 
efore  his  first  arraignment.  The  only  salve  that  I  can  think 
f  ia  either,  1.  That  he  should  have  pieaded  it  and  did 
ot ;  or  2.  That  the  iegii  ut  ciericus  must  be  intended  [  387  ] 
I  be  applied  to  the  second  felony  only,  and  not  to  the 
nt,  whereupon  non  legit  was  entered.  Dy,  215.  o. 

And  thus  far  touching  the  effect  of  clergy,  as  it  stood  before 

4-  18  Eiiz. 

By  these  two  statutes  two  great  alterations  were  made  in  the 
rholc  business  of  clergy  which  took  away  many  of  those  intri- 
ate  questions,  tedious  proceedings,  and  great  inconveniencesi 
lat  were  therein  before  this  time. 

1.  By  the  statute  of  3  Eiiz,  cap.  4.  it  is  enacted,  <<  That  every 
enon,  which  shall  hereafter  upon  his  arraignment  for  any  fe- 
iny  be  admitted  to  the  benefit  of  clergy  by  the  laws  of  this 
saim,  and  delivered  to  the  ordinary  for  the  same,  and  shall 
sake  bis  due  purgation  for  the  same  ofi*en$e  or  offenses,  where* 
tpon  he  was  so  admitted  to  his  clergy,  and  shall  before  his  ad- 
niasion  to  his  clergy  have  committed  any  other  such  offense, 
rhereupon  clergy  by  the  laws  or  statutes  of  this  realm  is  not 
llowable,  and  not  being  thereof  before  indicted  and  acquitted, 
onvicted,  or  attainted,  or  pardoned  shall  and  may  be  indicted 
ir  appealed  for  the  same,  and  thereupon  put  to  answer,  and 
>rdered  and  used  in  all  things  according  to  the  laws  and  statutes 
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of  this  realm  in  such  manner  and  form,  as  tho  no  such  admission 
to  clergy  had  been." 

By  this  statute,  tho  all  other  felonies  within  clergy  before 
clergy  admitted  stand  discharged,  as  they  were  at  common  law, 
yet  felonies  out  of  clergy  committed  before  clergy  allowed  may 
still  be  prosecuted,  notwithstanding  clergy  allowed,  and  so  as 
to  so  much  it  repealed  the  statute  of  25  E.  3.  pro  cleroj  cap.  5, 

Then  at  the  parliament  of  18  Eliz,  cap.  7.  it  is  enacted, "  That 
every  person,  which  at  any  time  hereafter  shall  be  admitted 
and  allowed  to  have  the  privilege  of  clergy,  shall  not  thereupon 
be  delivered  to  the  ordinary,  as  hath  been  accustomed,  but  after 
such  clergy  allowed,  and  burning  in  the  hand  according  to  the 
statute  in  that  behalf  provided,  shall  forthwith  be  enlarged  and 
delivered  out  of  prison  by  the  justices,  before  whom  such  clergy 
shall  be  granted,  that  cause  notwithstanding,  provided, 
[  388  ]  that  the  justices  may  for  farther  punishment  detain  the 
clerk  in  pri'son  for  any  time  not  exceeding  one  year.(c) 

"  Provided  that,  if  any  one  shall  be  convicted  of  carnal  know- 
ledge, and  abusing  a  woman  child  under  ten  years,  such  offense 
shall  be  felony  without  clergy. 

'*  Provided,  that  any  person  admitted  to  the  benefit  of  clergy 
shall  notwithstanding  the  same  be  put  to  answer  other  felonies, 
whereof  he  shall  be  indicted  or  appealed,  not  being  thereof 
before  acquitted,  convicted,  attainted,  or  pardoned,  and  shall  in 
such  manner  be  arraigned,  tried,  adjudged,  and  suffer  such  exe- 
cution for  the  same,  as  he  or  they  should  have  done,  if  as  a 
clerk  or  clerks  convict  they  had  been  delivered  to  the  ordinary, 
and  there  had  made  his  or  their  due  purgation." 

Upon  this  statute  these  points  are  clear. 

1.  That  if  before  his  clergy  admitted,  he  had  committed  any 
other  felony  within  clergy,  he  is  cleared  of  them  as  well  as  of 

(e)  By  5  Ann.  cap.  6.  it  is  enacted,  **  That  where  any  person  shall  be  convict 
of  larceny  the  judges  shall  award  him  to  the  work-house  or  house  of  correction, 
there  to  be  kept  without  bail  at  the  discretion  of  the  judges,  not  lest  than  sii 
months,  nor  more  than  two  years  fVom  the  conviction,  an  entry  whereof  u  to  be 
made  on  record,  and  if  such  offender  escapes  he  shall  be  committed  to  such  hooss 
there  to  remain  not  less  than  twelve  months,  nor  more  than  four  years." 

By  4  Geo.  1.  cap.  11.  and  6  Geo.  1.  cap.  23.  **  The  court  may  order  any  person 
convicted  of  larceny,  or  any  felonious  stealing  of  money,  Sfc.  within  clergy,  (ex- 
cept persons  convict  for  receiving  stolen  goods,  knowing  them  to  be  stolen,)  in- 
stead of  being  burnt  in  the  hand  or  whipt,  to  be  transported  to  any  of  his  Majes- 
ty's plantations  in  America^  for  the  space  of  seven  years;  and  persons  convict  for 
receiving  stolen  goods,  knowing  them  to  be  stolen,  or  for  offenses  without  clergy, 
bot  pardoned  generally  upon  condition  of  transportation,  to  be  transported  for  the 
term  of  fourteen  years ;  and  if  any  shall  rescue  or  aid  such  offender  to  make  his 
escape,  or  if  such  offender  shall  return  or  be  found  at  large  without  leave  before 
the  expiration  of  his  term  in  Great  Britain  or  Ireland^  he  or  they  shall  de  deemed 
fttiky  of  felony  without  clergy.** 
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at  whereupon  he  hath  his  clergy,  for  his  burning  in  the  hand 
in  lieu  of  his  delivery  to  the  ordinary  and  purgation. 

2.  That  as  to  former  felonies  out  of  clergy  he  is  not  dis^ 
arged  by  his  admission  to  clergy,  but  shall  be  put  to  answer 
em. 

3.  That  by  his  conviction  he  forfeits  all  his  goods  that  he  hath 
the  time  of  the  conviction,  notwithstanding  his  burning  in  the 
.nd. 

4.  That  yet  by  his  burning  in  the  hand  he  is  put  into 
capacity  of  purchasing  and  retaining  other  goods,  [  389  J 
cause  the  statute  taking  away  delivery  to  the  ordi- 

iry  and  purgation,  which  should  have  restored  him  to  that 
pacity,  gives  him  the  capacity  of  purchasing  and  retaining 
her  goods,  and  is  in  nature  of  a  pardon. 

5.  That  presently  upon  his  burning  in  the  hand  he  ought  to 
i  restored  to  the  possession  of  his  lands,  and  from  thenceforth 
enjoy  the  profits  thereof, 

6.  That  altho  he  be  not  burnt  in  the  hand,  but  the  king  par- 
ens it,  he  is  thereby  put  into  the  same  condition,  as  if  he  were 
imt  in  the  hand,  and  rendered  a  person  capable  now  to  pur- 
ase  and  retain  goods,  altho  the  words  of  the  statute  are  qfier 
frgy  allowed  and  burning  in  the  hand  he  shall  be  delivered, 
iese  are  all  points  resolved  in  5  Co.  Sep.  110.  a.  Foxlej/^s  case^ 
id  P.  41  Eliz.  Heston^s  case  therein  ciled.(*) 

7.  And  consequently  after  clergy  and  burning  in  the  hand  he 
all  not  be  proceeded  against  by  the  ecclesiastical  judge  to 
privation  or  other  ecclesiastical  censure,  for  it  amounts  to  a 
irdon  by  the  king.  Hob.  Sep.  p.  288.    Searle  &  Williams. 

8.  That  notwithstanding  this  statute  requires  burning  in  thd 
md  to  discharge  a  clerk  convict,  yet  a  clerk  in  holy  orders, 
z.  in  the  order  of  subdeacon  or  above  shall  not  be  burnt  in  the 
md,  but  the  privilege  allowed  them  by  the  statute  of  4  H.  7. 
p.  13.^0  be  saved  from  burning  in  the  hand  continues  to  them. 
Co.  Inst.  637. 

9.  And  upon  the  same  account  they  may  have  their  clergy  in 
168  within  clergy  a  second  time  according  to  the  statute  of 
Hi  7.  cap.  13.  notwithstanding  this  statute. 

10.  That  altho  a  clergyman  in  orders  shall  not  be  burnt  in  the 
ind,  yet  by  virtue  of  the  statute  4  H.  7.  cap.  13.  and  of  this 
itate  after  his  discharge*  given  by  the  court  he  shall  have  the 
me  privilege  as  if  he  had  been  burnt  in  the  hand,  and  therefore 
lall  not  be  drawn  in  question  in  the  ecclesiastical  court  to  de^ 
itre  him  or  inflict  any  ecclesiastical  censure  upon  him.  Hob. 
tp.  2,%%.  Searle  &  Williams. 

(•)  Vid*  iupra  p.  UlS. 
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11.  That  notwithstanding  this  statute  takes  away  delivery  to 
the  ordinary,  and  inflicts  burning  in  the  hand,  yet  the  privilege 
of  peers  of  parliament  exempting  them  from  reading  and  burn- 
ing in  the  hand  for  the  first  offense  is  not  hereby  at  all  dimiO'* 
ished  or  altered. 

12.  That  the  plea  of  attter/oils  convict  and  had  his  clergy 
stands  as  a  good  bar  to  a  new  arraignment  for  the  same  felony, 
as  it  did  before  this  statute. 

13.  That  if  a  man  be  indicted  of  murder,  and  lipon  not  guilty 
pleaded  is  found  guilty  of  manslaughter,  and  prays  his  clergy, 
tho  he  neither  be  burnt  in  the  hand,  nor  hath  his  clergy  allowed, 
but  the  court  will  advise  upon  it,  yet  this  stands  as  a  good  bar 
to  a  new  indictment  or  appeal  for  the  same  felony^  for  the  pri- 
soner  hath  done  what  he  can  in  praying  his  clergy,  which  prayer 
is  recorded  petit  librumy  and  it  is  the  act  of  the  court  to  advise, 
and  their  delay  in  allowing  him  clergy,  or  burning  him  in  the 
hand  shall  not  prejudice  the  prisoner.  4  Co,  Rep,  45.  b.  ^igg^i 
case  and  Holcroft^s  case  adjudged.  Co.  P.  C.  cap.  57. p.  I3l.{d) 


[  391  ]  CHAPTER  LV. 

CONCERNING   JUDGMENTS  IN   THE    SEVERAL  KINDS  OF   CAPITAL 

OFFENSES. 

Having  now  gone  through  the  preparatories  to  judgment, 
namely  indictment,  pleas,  trial,  and  clergy,  I  come  to  consider 
of  the  judgments  that  are  to  be  given  in  several  capital  offenses, 
and  therein,  1.  I  will  consider  the  several  kinds  of  judgments, 
2.  Who  are  the  judges,  that  may  give  them.  3.  How  and  in 
[what  manner.]  [1]  ^ 

(J)  This  point  wai  however  mach  litigated,  and  at  last  solemnly  settled  in  the 
ease  of  Amutrong  and  LitU  T.  8.  W.  3.  B.  R,  rot.  565.  Kel  93.  that  a  conTiction 
of  manslaughter,  and  that  he  was  a  olerk  and  ready  to  read,  if  the  ooart  woald 
have  allowed  him,  is  a^good  bar  to  an  appeal,  altho  the  court  had  not  called  tJit 
defendant  to  judgment,  but  continued  him  over  with  a  curia  odotaare  vuU. 

[1]  When  the  offence  is  capital,  the  prisoner  is  immediately  or  at  a  convenient 
time  soon  after  asked  what  he  has  to  say  why  judgment  of  death  should  not  be 
pronounced  against  him,  4  BL  Commt.  375 ;  R,  v.  Royee,  4  Bvrr,  9086 ;  3  ikwt 
ek.  48,  ^  2.  Qut  by  ataU.  4  Geo.  IV.  chap.  48,  and  6  &;  7  WiU.  IV.  ekap.  SO, 
the  court  may  record  the  sentence  of  death  without  pronouncing  it  in  open  court 

The  court  may  assess  a  fine  but  cannot  award  any  corporal  punishment  unless 
the  defendant  be  personally  present, 2  Hawk,  eh,  48,  $  17;  R.y.  Hann^ Burr.  1786; 
R.  V.  Hollingbury,  4  B.  &  0^329;  e  D.  &,  R,  345. 

If  the  defendant  is  at  large  and  will  not  attend  voluntarily  a  capias  is  awarded 
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rst,  for  the  several  kinds  of  judgments  I  shall  consider  these 

;alars. 

What  judgment  is  to  be  given  in  case  of  an  acquittal  of  any 

ftl  offense. 

What,  when  clergy  is  allowed. 

What  to  be  given  against  a  person  convicted  of  treason,  as 

ist  the  king. 

What  to  be  given  in  case  of  petit  treason. 

What,  in  case  of  felony. 

What,  in  case  oi peine  fori  fy  dure. 

The  judgment  upon  the  acquittal  of  the  prisoner  is  eithet 

I  be  is  acquitted  by  special  plea,  as  of  auter/oits  acquit j  or 

pardon,  4*^.  or  other  matter  in  bar,  or  else  when  he  is  ac« 

sd  apon  not  guilty  pleaded;  and  of  these  in  their  order. 

Ihe  prisoner  pleads  the  king's  pardon,  the  conclusion  of  his 

is  ordinarily  thus,  quarum  quidem  literarum  domini  regis 

icti  brevis  if  there  be  a  writ  of  allowance  also  pleaded,) 

iztu  prsedictus  T.  H,  petit  qu6d  ipse  de  praemissis  per 

m  hk  dimittatur  &c.  super  quo  visis  &  per  curiam  hie  intel- 

omnibus  &  singulis  praemissis  consideratnm  est,  qu6d  prse- 

3  T,  H.  eat  inde  sine  die,  fyc.  and  in  the  margin  of  the  roll 

is  commonly  entered  litersB  patentes  allocantur: 

lie,  fyc.  and  no  other  judgment  is  usually  entered  [  392  } 

;h  case.  Rast.  Entries  455.  a.  b. 

the  prisoner  pleads  auterfoits  acquit,  or  convict,  or  attaint 

esme  felony,  and  avers  it  to  be  the  same,  (as  he  must,)  the 

osion  of  his  plea  is,  &  hoc  paratus  est  verificare,  unde  petit 

.am,  &  qu6d  ipse  de  praemissis  per  curiam  hie  dimittatur, 

iometimes  and  most  commonly  pleads  over  to  the  felony 

tfiV/y. 

David  Waterhouse  armiger.  coronator  &  attornatns  do- 

regis  in  curiS  ipsius  regis  corim^ipso  rege,  qui  pro  eodem 

no  rege  in  h^  parte  sequitur,  pro  eodem  domino  rege  dicit 

^ovit,  qu6d  praedictus  Johannes  Sayerj  qui  modo  com- 

,  &  praedictus  Johannes  in  inquisitione  praedictfi  nominatuS 

lomea  Johannis  Sawyer j  nuper  de  IV,  in  com.  S.  &c.  est 


g  bim  in  to  receWe  jud|rineni;  and  if  he  abtcondB  he  may  be  proeecated  to 
ry,  4  BL  CmnrM,  375. 

ire  one  already  under  sentence  of  imprisonment  is  oonTicted  of  a  new 
ty  the  eourt  may  pass  a  second  sentenee  on  bim  to  take  effect  after  the  ezpi- 
of  the  first,  R.  ▼.  WilktM,  Burr.  2577;  JR.  v.  WiUiatM,  1  Lemek,  536. 
elonies  or  misdemeanors  the  court  may  alter  the  judgment  pssMd  before  it 
M  matter  of  record  and  may  pass  another,  R,  ▼.  Prie^,  6  Asf,  38;  iL  ?.  Jtis- 
'  LtU€8ier$hire,  1  JIT.  &  5.  442 ;  9  Hawk.  eh.  48,  seel.  90 ;  FUtekerU  c«M« 
R.  60;  R.  ▼.  WyatU  R.  &>  R.  930.  Bat  not  after  its  entry  of  xeoord,  M.  ¥• 
1, 4  Jfipd.  395;  9^5^0^.639. 
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una  &  eadem  persona,  and  so  goes  along  to  all  the  averments 
modo  &  formi,  prout  praedictus  Johannes  Sayer  snperiQs  placi- 
tando  allegavit,  super  quo  visis  &  per  cur'  hic  intellectis  omni- 
bus singulis  praemissis  t^m  in  placito  preedicto  ipsius  JohanntM 
Sayer  in  formi  praedictt  placitat'  &  accordo  convictionis  pra^ict 
qullm  dicti  domini  regis  attornati  ejusdem  plaeiti  cognitione, 
consideratum  est,qu6d  prcedictus  Johannes  Sayer  eat  inde  sine 
die  H.  5  Jac.  B,  R.  Sayer^s  case,  where  he  pleaded  auterfoits 
convict  and  had  his  clergy. 

And  judgment  is  in  like  manner  entered,  H,  6.  Jac.  B.  R.  in 
the  case  of  Francis  Smith  upon  auterfoits  acquit  pleaded,  Et 
David  fVaterhouse  armiger,  qui  pro  domino  rege  in  h&c  parte 
sequitur,  viso  placito  praedicti  Francisci  Smith  &  diligcnt&r  per 
ipsum  examinat'  praemissis,  pro  eo,qu6d  evident^r  &  manifest^ 
apparet  eidem  David  fVaterhousey  qu6d  placitum  prasdictum 
per  praefatum  Franciscum  superii^s  placitatum  &c.  hoc  non  de- 
dicit  sed  placitum  illud  ex  parte  dicti  domini  regis  iu  omnibus 
fatetur,  &  cognovit  fore  verum:  Ide6  ut  supra  eat  sine  die. 

The  like  form  of  judgment,  viz.  qu5d  eat  sine  die  was  an- 
tiently  used  in  case  of  auterfoits  acquit  pleaded.  2  E.  4.  John 
Sodgson^s  case. 

And  note,  this  judgment  of  eat  sine  die  is  of  two  kinds, 
sometimes  it  is  special,  sometimes  it  is  general. 

If  a^.  bring  an  action  of  covenant  against  B.  and  a 
[  393  ]  special  verdict  is  found,  but  upon  the  perusal  of  the 
declaration  a  fault  therein  appears,  Et  quia  videtur 
curiae,  qu5d  narratio  est  insufficiens,  consideratum  est  quM 
querens  nihil  capiat  per  billam,  sed  qu5d  defendens  eat  ind6  sine 
die,  this  judgment  shall  not  be  a  bar  in  another  action ;  becanse 
special,  and  not  given  upon  the  verdict,  but  upon  the  insuffi* 
ciency  of  the  declaration;  otherwise  it  had  been,  if  given  gene- 
rally, for  it  should  have  been  intended  upon  the  verdict  and 
merits  of  the  cause.    7!  1650.  Bales  &  Lambert,{a) 

In  a  quare  impedit  by  the  king  issue  is  joined  and  found  for 
the  defendant,  at  the  day  in  bank  it  is  alleged  in  arrest  of  judg- 
ment, that  no  patron  is  named  in  the  writ,  the  judgment  shall 
be  enterd  generally,  qudd  eat  sine  die,  and  not  specially  upon 
the  plea  in  abatement,  but  it  seems,  it  shall  not  bar  the  king  in 
a  new  action,  for  the  eat  sine  die  shall  be  applied  to  the  plea  to 
the  writ:  vide  3  H.  4.  2  4*  11.(6) 

(a)  This  caie  (but  not  Uiis  point)  is  reported  in  Styl  37,  54,  73. 

(b)  This  case,  (which  is  obscurely  stated  by  our  author,)  appears  from  the  year* 
book  to  have  been  thus.  A  quare  impedit  was  brought  by  the  king,  and  a  yerdiet 
past  for  the  defendant,  upon  which  the  defendant  prayed  judgment,  but  the  ooon- 
m1  for  the  king  desired,  that  the  writ  might  abate,  because  it  was  brought  against 
the  incumbent  only,  and  not  against  the  patron,  but  this  was  refused,  because  the 
king  was  estopped  from  abating  his  own  writ;  then  they  prayed, that  if  jodgment 
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But  it  seems,  that  if  a  man  pleads  a  plea  in  bar  of  the  indict- 
ment, as  autrefoits  acquit^  or  a  pardon,  yet  if  the  indictment 
1)6  insufficient,  upon  the  reason  of  Vaux^s  case  4  Co.  Rep,  45.  a. 
the  eat  sine  die  shall  be  applied  for  the  advantage  ^  the  king 
10  the  insufficiency  of  the  indictment,  and  not  to  the  plea  in  bar; 
jusere  tamen^  non  obstante  Vaux^s  case. 

It  is  reason  to  have  the  eat  sine  die  special  in  that  case,  e6 
)u6d  indictamentum  praedictum  apparet  minCks  sufficiens,  ided 
^nsideratum  est,  qu6d  eat  sine  die,  and  then  it  i^  apphcable 
3nly  to  the  insufficiency  of  the  indictment. 

If  a  man  plead  not  guilty  and  is  acquitted,  antiently 
the  judgment  was  not  only,  qudd  eat  sine  die,  but  ided  [  394 "] 
oonsideratum  est,  qudd  eat  indi  quietus,  tho  it  were 
%X  the  king's  suit,  quod  vide  East.  Entries  51.  a.  2  E,  4.  in  the 
sase  of  Hodgson  before  cited,  and  so  in  the  case  of  Smith 
before  cited,  viz,  H.  6  Jac.  and  accordingly  H.  3  Jac.  B.  R. 
Rasi.  Entries  57.  Ided  consideratum  est,  qudd  idem  T.  sit 
inde  quietus,  fy  eat  sine  die.  Rast.  Entries,  fol.  385.  Gaol" 
delivery  6,  7,  10,  11. 

Yet  at  common  law  without  the  aid  of  18  Eliz.  he  might  be 
bound  to  his  good  behaviour,  if  it  were  testified  he  was  of  ill 
fame,  and  shall  be  committed  till  he  find  sureties.  Rast.  Ent. 
385.  Gaol-delivery  5. 

And  if  the  entry  were  such,  I  do  not  think  the  prisoner  could 
5ver  be  arraigned  again  notwithstanding  the  insufficiency  of 
the  indictment,  till  that  judgment  of  acquittal  were  reversed,  for 
tai  inde  quietus  cannot  go  to  the  insufficiency  of  the  indict- 
ment, but  m'ust  go  to  the  matter  of  the  verdict. 

But  indeed  in  Vauxe^s  case,  4  Co.  Rep.  44.  a.  who  was 
icqnit  by  verdict  upon  not  guilty  pleaded,  the  judgment  is  only 
[de5  consideratum  est,  qu6d  prsedictus  fVillielmus  Vaux  de 
foloniS  &  murdro  praedicto  in  indictamento  prsBdicto  superiCks 
ipecificat.  necnon  de  dictsi  felonici  venenatione  prsBdicti  Nich, 
Sidley  in  eodem    indictamento    nominat.  eidem    Willielmo 

Xsit.  eat  sine  die,  not  eat  inde  quietus :  he  was  afterwards 
led  de  novo  and  pleaded  the  former  acquittal,  and  yet 
because  the  indictment  was  not  sufficient,  he  was  put  to  plead 
to  the  felony,  and  had  judgment  and  was  executed. 

The  truth  is  the  best  reason  to  maintain  that  judgment  is 
that^  which  is  given  by  my  lord  Coke,  P.  C.  214.  in  these 

irere  ei^d  againtt  Uie  kio^r,  Uie  caoie  thereof  sbonld  likewise  be  eoterd,  but 
Jim  also  was  refuied  by  Uie  coart  as  needless,  and  the  jadgroent  enterd  generally, 
pdd  defendtnB  eat  nne  die,  (the  same  judgment,  that  shoold  be  in  case  the  writ 
Md  beoi  brooght  against  the  patron  and  incumbent,  and  it  had  been  found  against 
Ji0  king,)  because  Uie  king  will  receive  no  prejudice  thereby,  for  if  this  judgment 
iboold  aAerwards  be  plei^ed  in  bar,  the  king  might  reply,  that  judgment  was 
(if«D  agaiost  the  writ,  because  the  patron  was  not  named  therein. 
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words,  In  the  case  of  acquittal  the  judgment  is,  qudd  eai  rint  ji 
die^  which  may  be  given  as  well  for  the  insufficiency  of  the  i 
indictment,  as  for  the  party's  innocence  or  not  guiltiness  of  the 
offense,  ami  the  judges  of  the  cause  ought  before  judgment  to 
look  into  m^  whole  record,  and  upon  due  consideration  thereof 
to  cause  it  to  be  enterd,  ided  considtratum  esl,  qudd  eai  wu 
die. 

This  is  the  best  reason  to  support  that  judgment,  bat  if  the 
judgment  had  been,  qudd  eai  indl  quieiusy  as  the  antient  form 
is  in  case  of  acquittal  upon  noi  guiliy  pleaded,  that 
[  395  ]  could  never  refer  to  the  defect  of  the  indictment,  bat 
to  the  very  matter  of  the  verdict ;  and  if  in  Vauafi 
case  the  judgment  had  been  so  enterd,  he  could  never  agaia 
have  been  indicted  for  the  same  offense,  notwithstanding  the 
defect  of  the  indictment,  till  that  judgment  reversed  by  writ  of 
error,  tho,  as  it  was,  that  judgment  in  Vaux^s  case  was  one  of 
the  hardest  that  ever  I  met  with  in  criminal  causes,  for  where 
the  prisoner  excepts  to  the  insufficiency  of  the  indictment,  or 
the  court  doth  it  ex  officio j  the  judgment  is  special,  quod  indicia' 
menium  ob  insufficieniiam  casseiur^  fy  quod  the  prisoner  etU 
indi  adprsesens  sine  die. 

If  a  rnan  be  indicted  of  homicide  se  defendendo,  or  per  ir^ 
foriuniam^  he  must  plead  to  it  or  confess  it,  and  there  is  no 
judgment  of  death  given  against  him,  but  remiiiiiur prisanXf 
or  baild  ad  expeciand.  graiiam  regis. 

But  if  a  man  by  the  coroner's  inquest  be  found  to  have  kild 
a  thief,  that  assaulted  him  to  rob  him  or  to  commit  a  burglary, 
which  is  not  felony,  he  shall  neither  be  arraigned  nor  put  to 
answer  upon  that  indictment,  but  shall  be  dismissed  without 
any  judgment. 

But  if  he  had  been  indicted  of  murder  or  manslaughter,  and 
upon  noi  guiliy  pleaded  the  special  matter  is  found,  or  the 
jury  acquits  him,  the  judgment  shall  be  quod  eai  indi  quieiutf 
and  it  is  a  perpetual  discharge;  and  if  he  be  found  guilty  je 
d^endendo,  yet  the  judgment  given  thereupon,  quod  expeciei 
graiiam  regis  is  a  perpetual  bar  to  another  indictment.  Co. 
P.  C.  cap.  101.  p.  213,  214. 

II.  The  judgment  in  case  of  allowance  of  clergy  is  thus, 
Super  quo  adlunc  &  ibidem  qusesitum  est  per  cur.  domini  regis 
de  eodem  Johanne,  si  quid  pro  se  habeat  vel  dicere  sciat,  qoare 
curia  domini  regis  hie  ad  judicium  &  executionem  de  eo  super 
veredictum  praedictum  procedere  non  debeat ;  idem  Jokannei 
dicit,  qu6d  ipse  est  clericus,  &  petit  beneficium  clericale  sibi  ia 
ei  parte  allocari,  &  tradito  eidem  Johanni  libro  idem  Johannes 
legit  ut  clericus,  super  quo  i:onsideratum  est' per  curiam  hiC| 
qu6d  idem  Johannes  in  manu  su&  laevS  cauterizetur  &  delibere^ 
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tar,  and  the  execution  is  accordingly  enterd,  &  instantir  crema- 
tor in  manu  suS  Isevi,  &  deliberatur  juxta  formam  statuli. 

And  if  he  be  a  nobleman,  and  be  demanded  where- 
ibre  judgment  should  not  be  given  upon  the  verdict,  [  396  ]] 
he  may  aver,  that  he  is  a  peer  of  the  kingdom  habens 
ioeum  fy  vocem  in  parliameniOj  and  pray  the  benefit  of  the 
statute  of  1  E,  6.  cap.  12.  and  if  it  appear  so  in  the  indictment, 
or  in  case  it  do  not,  if  the  court  be  ascertained  thereof  either  by 
writ  of  certiorari  to  the  clerk  of  parliament,  or  if  it  be  con- 
fcwcd  by  the  king's  attorney,  then  the  judgment  is  ided  con<- 
■ideratum  est  qu6d  deliberetur  secundum  formam  statuti  in 
bujusmodi  casu  edit.  &  provis. 

And  if  it  be  alleged,  that  he  is  a  clerk  in  holy  orders,  then  it 
riiall  be  enterd  after  his  reading,  Et  quia  curias  hie  constat  per 
eertificationem  Episcopi,  &c.  or  per  literas  testimoniales  Epis* 
eopiy  qu6d  ipse  est  clericus  in  sacris  ordinibus  constitutus,  viz. 
ID  ordine  subdiaconatQs,  ideo  considerat.  est  per  curiam,  qu6d 
deliberetur  secundCkm  formam  statuti  in  hujusmodi  casu  edit.  & 
provis.  sine  cauterizatione.  And  the  like,  if  he  plead  the  king's 
pardon  of  burning  in  the  hand. 

And  if  a  layman  pray  his  clergy,  and  it  appear  of  record,  that 
he  had  it  before,  then  the  entry  is,  Et  quia  per  inspectionem 
record!  coram  domino  rege  hie  missi  &c.  qu6d  alitor  idem  J.  S. 
indictatus  existit  &c.  setting  out  the  effect  of  the  record,  &  qu6d 
ipse  est  eadem  persona,  &  hoc  idem  J.  S.  non  dedicit,  ided  con- 
mderatum  est,  qu6d  privilegium  clericale  eidem  J.  S.  non  alio* 
cetar,  &  qu6d  suspendatur  per  collum  quousque  &c. 

And  so  if  he  prays  his  clergy,  [and  cannot  read,]  Et  tradito 
ei  per  curiam  libro  idem  J.  S.  non  legit  ut  clericus,  ide6  consi- 
derat' est,  qu6d  suspendatur  per  collum,  quousque  mortuAs 
foerit. 

III.  The  judgment  in  high  treason  against  the  king  for  con- 
•piring  his  death,  or  levying  war,  or  for  a  priest  upon  the  statute 
of  27  Eliz.  cap.  2.  or  for  any  new  treason  made  by  authority 
of  parliament  is  in  this  manner. 

First  the  king*s  serjeant  or  attorney  juxta  debitam  legis  for- 
mam petit  versus  ipsum  E.  D.  super  veredict'  praedict'  judicium 
&  executionem  pro  dicto  domino  rege  habend'.  &c.  but  this  is 
not  of  absolute  necessity,  for  the  court  ex  officio  ought  to  give 
judgment. 

Et  super  hoc  visis  &  per  curiam  hic  pleniCks  intellec- 
tb  omnibus  &  singulis  praemissis  considerat'  est,  qu6d  []  397  ] 
prsedictus  E.  D.  ducatur  per  vicecomitem  com'  Mid- 
dktexjor  per  marescallum  hujus  curiae,  or  per  constabular' tur- 
ns London  usque  marescalciam  fyc.  or  usque  turrim  London^ 
or  usque  gaolam  domini  regis  com'  prsedicti  (according  as  the 
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prisoner  is  in  custody,)  Et  de  inde  per  medinm  civitatis  Londtm 
direct^  usque  ad  furcas  de  Tibvrne  trahatun  &  super  furcas  ittas 
ibidem  suspendatur,  &  vivus  ad  terram  prosternatur,  &  interiora 
sua  extra  ventrem  suam  capiantur(c)  ipsoque  viveute(c/)  com- 
burantur,  &  caput  ejus  araputetur,  &  corpus  ejus  in  qaatuor 
partes  dividatur,  &  caput  &  quateria  iila  ponantur  ubi  domious 
rex  ea  assignare  voluerit. 

But  if  the  prisoner  be  in  the  king's  bench  and  the  jadgment 
be  given  in  that  court,  the  entry  is  qu6d  prsedictus  J.  S  docatar 
per  praedictum  marescallum  usque  prisonam  marescalciae  domim 
regis  coram  ipso  rege,  &  de  inde  ad  quendam  locum  executionis, 
vocat.  St.  Thomas  fVairinges^  trahatur,  &  supra  furcas  ibidem 
suspendatur,  and  so  forward  as  in  the  judgment    . 

Thus  the  judgment  was  enterd  against  Barkly  a  seminary 
priest  upon  an  indictment  in  Middiesezy  P.  38  Eliz.  upon  the 
statute  of  27  Eliz.  But  the  judgment  against  a  woman  in  all 
cases  of  high  treason  is  to  be  drawn  and  burnt.  .Co.  P.  C.  211. 

Upon  an  indictment  of  treason  for  counterfeiting  the  king's 
coin,  the  judgment  is  only,  as  in  petit  treason,  viz.  qudd  ducator 
usque  gaolam  domini  regis  de  Newgate  per  vie'  com'  Middle- 
sexy  &  ab  inde  usque  ad  furcas  de  Tiburn  trahatur  &  ibidem 
suspendatur,  quousque  mortuus  fuerit. 

And  the  judgment  against  a  woman  is  also,  as  in  petit  treason, 
to  be  burnt.  25  E.  3.  42.(c) 

This  is  agreed  of  all  hands,  but  as  to  clipping  or  impairing  of 
coin  [there  hath  been  some  doubt,]  and  likewise  as  to  counter* 
feiting  of  foreign  coin  made  current  by  proclamation,  because 
these  are  new  created  treasons.  Co.  P.  C.p.  17. 

But  yet  in  cases  of  clipping  or  washing  made  treason 
p398  ]  by  the  statute  of  5  Eliz,  cap.  11. 4- 18  Eiiz.  cap.  1.  the 
judgment  is  now  settled  to  be  only  drawn  and  hanged, 
as  in  case  of  counterfeiting  of  the  coin  of  the  kingdom  hy25.'E. 
3.  de  proditionibus  and  this  was  agreed,  and  accordingly  judg- 
ment given  against  two  Frenchmen^  Hilly  25  Car.  2.(/)  ac- 
cording to  the  book  of  T.  6.  Eliz.  Dy.  230.  b. 

And  with  this  agrees  the  resolution  of  24  H.  8.  in  justice 
Spilman^s  reports  cited  2  Co.  Inst.  p.  636.  A  priest  drawn  and 
haneed  for  clipping  the  king's  coin,  and  yet  clipping  was  not 
held  to  be  treason  within  the  statute  of  25  E.  3.  but  made  so 
[by  the  statute  of  3  H.  5.  cap.  6.  according  to  the  common  opinion 

(c)  Seereta  membra  amputentur  is  here  sometimes  inserted.  Show,  c««e«  in  p«r- 
liament  p.  187.  but  it  is  not  of  necessity,  vide  the  sentence  in  lord  DenDeniwster*B 
case,  Stai,  TV.  Vol.  VI,  p,  16. 

(d)  These  words  ipooque  vivente,  or  others  tantarooant  are  absolatelj  necessarjri 
otherwise  the  jadgment  is  erroneous.  See  2  Salk,  632.  Show,  eaoee  in  parlittmift 
p,  127.  Rex  Yersus  Waleot. 

(e)  2V:  EdU,  85.  6. 

(/)  Bellow  &.  Norman,  1  Fen.  254. 
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Dd  the  recital  of  the  statute  of  5.  £/iz.](i^)  and  so  repeald  by 
ie  statute  of  1  Mar,  cap.  1.  yet  even  while  that  statute  of  3  H. 
.  was  in  force,  the  judgment  was  only  drawing  and  hanging 
a  that  case. 

And  upon  search  of  precedents  both  in  the  king's  bench  and 
t  the  Old  Baily,  tho  some  precedents  were  of  hanging  draw- 
Qg  and  quartering  for  clipping,  yet  the  most  usual  were  only 
[rawing  and  hanging.(A) 

•And  upon  the  same  reason  I  think,  that  in  case  of  counter- 
biting  of  foreign  coin  made  current  by  proclamation,  made 
reason  by  the  statute  1  Alar.  cap.  6.  and  the  clipping  or 
rashing  thereof,  hkewise  made  treason  by  5  and  18  Eliz.^ 
!  think  there  ought  to  be  no  other  judgment  but  drawing 
iod  hanging,  for  by  the  proclamation  and  the  act  of  1  Mar. 
i  is  now  become  as  the  coin  of  this  realm,  and  it  were  an 
Dcongruous  thing  for  a  man  to  be  hanged  and  quartered  for 
ouDterfeiiing  foreign  coin  made  current  by  proclamation  by 
Dterpretation  of  the  statute  of  1  Mar.  and  yet  to  be  only 
ImwD  and  hanged  for  counterfeiting  the  proper  coin  of  the 
dngdom. 

For  counterfeiting  the  great  or  privy  seal  certainly  there  was 
intiemly  no  other  judgment  but  that  of  petit  treason, 
lamely  drawing  and  hanging,  as  appears  by  the  book  []  399  2 
^(  2  H.  4.  25.  a.,(t)  and  the  record  of  that  case,  tho 
ny  lord  Coke  excepts  against  it  in  P.  C.  p.  15.[2]  sed  de  his 
fide  quss  supra  dixi  Part  I.  cap.  16.  p.  187. 

IV.  The  judgment  in  petit  treason  is  for  a  man  to  be  drawn 
ind  hanged,  for  a  woman  to  be  drawn  and  burnt,  as  also  in 
ligh  treason,  Co.  P.  C.  p.  211.  for  the  other  judgment  is  un- 
semly  for  that  sex. [3]  Slan^.  P.  C.  Lib.  III.  cap.  19, 
/b/.  182.  b. 

V.  The  judgment  in  all  cases  of  felony  is  qudd suspendatur 
9er  collum,  quousque  morluus  /ueriL[4] 

{g)  In  the  original  MS.  the  words  in  this  place  are.  By  the  ttatuttt  o/SSlIS 
BUi.  meeording  to  the  common  opinion  and  the  recUal  of  thoee  ttDO  etatutee:  hot  it 
ff&^TB  by  what  follows,  that  the  statute  of  3  H,  5.  was  intended  here  to  be  men- 
aood,  nor  is  it  recited  in  the  statute  of  18  Elix.  but  only  in  that  of  5  Elix. 

(A)  Vide  Part  I.  p.  352. 

(t)  CUmefU  Peftefdn'e  case,  vide  Part  I.  p.  181.  tn  notie^  if  p.  352. 

[9]  See  Notes  to  Chap.  26,  Vol.  I.  pp.  351,  353,  354. 

[3]  By  Stat  9  Geo.  IV.  ehap.  31,  eeet,  2,  **  every  offence  which  before  the  com- 
■enoecbent  of  this  act  would  have  amounted  to  petit  treason  shall  be  deemed  to 
M  marder  only  and  no  greater  offence,  and  all  persons  guilty  in  rcRpect  thereof, 
vbether  as  principals  or  as  accessaries  shall  be  dealt  with,  indicted,  tried  and 
Mniflbed  as  principals  and  accessaries  in  murder." 

[4]  The  fUt  7  dt  8  Geo,  IV.  ehap.  28,  which  abolbhed  benefit  of  clergy  pro- 
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But  if  a  man  be  outlawd  of  treason  or  felony,  tho  there  be 
no  other  judgment,  but  utUgatus  est  per  judicium  corona* 
torumy  yet  it  is  of  itself  an  attainder  and  subjects  the  offender 
to  an  award  thereupon  to  be  made  by  the  court,  where  he  ii 
brought,  as  is  suitable  to  the  offense,  for  which  he  is  indicted 
and  outlawd. 

And  this  judgment  is  as  well  to  be  given  against  a  noble« 
man  as  another  in  case  of  felony,  and  cannot  be  given  other- 
wise by  the  court,  or  executed  otherwise  by  the  sherifil  Co. 
P.  C.JO.  211  4-52.(Ar) 

VI.  The  judgment  of  peine  fori  fy  dure  at  this  day  in  case 
of  felony  is  only  where  the  prisoner  stands  mute  of  malice 
upon  his  arraignment  or  will  not  directly  answer,  for  upon  chal- 
lenging above  twenty  his  challenge  shall  be  only  over-ruled,(/) 
and  the  trial  proceed. 

But  at  common  law  in  all  cases  of  felony  and  at  this  day  in 
petit  treason,  if  he  challenge  thirty-six  peremptorily,  he  should 
have  his  judgment  of  penance,(m)  and  this  holds  as  well  in  an 
appeal  as  in  an  indictment,  and  as  well  in  case  of  women  as 
men.     2  Co,  Insi,  111.  super  staL  PFesim.  1.  cap,  12. 

The  entry  of  the  judgment  is  thus: 

Et  qusesitum  est  per  curiam  ab  eo  qualiter  se  velit  inde  ac- 
quietare,  qui  dicit,  qudd  ipse  non  vult  se  super  aliquam  jura- 
tam  patriae  ponere,  nisi  solummodo  in  Deum;  tunc  insuper 
dictum  est  ei  per  curiam  hie,  qudd  nisi  alitor  in  hfic  parte  re- 
spondeat mori  debet,  qui  dicit,  qu6d  non  vult  alitor 
[  400  ]  respondere  in  Mc  parte  nisi  ut  prius,  ided  eonsiderat' 
est,  qu6d  idem  B.  B.  ducatur  ad  prisonam  marescalcis 
domini  regis  corim  ipso  rege,  &  ibidem  nudus  prseter  baccas 
suas  ponatur  ad  terram  super  dorsum  suum  direct^  jacens,  & 
foramen  in  terral  sub  ejus  capite  fiat  &  caput  ejus  in  eodem  po- 
natur, &  super  corpus  suum  ubi  libet  ponatur  tantum  de  petris 
&  ferro,  quantum  portare  potest  &  plus,  quamdiu  vivit,  &  quM 
habeat  de  pane  &  aqud  pessimis  &  prisons  ^i  proximis,  &  iUt 
die  quS  comedit  non  bibat,  neque  iWk  die  qu&  bibit  non  come- 
dat,  sic  vivendo  quousque  mortuus  fuerit.(n) 

And  if  he  stands  wholly  mute,  then  the  entry  is  thus: 

Et  allocutus  quommodo  se   velit  de  felonill  praedictfi  ac- 

(k)  Vide  Part  I,  p.  501. 

(t)  Supra  p,  270,  314.  (m)  Supra  p.  368,  S16. 

(fi)  Vide  eupra  cap.  43.  p,  319.  Raet.  Enir.  foL  385.  pL  2. 


vided  that  no  person  convict  of  felony  should  suffer  deaUi  iinleM  it  werv  iar 
some  felony  which  before  that  time  was  excluded  from  benefit  of  clergy.  Othflf 
felonies  to  be  punished  as  specially  provided  by  statutes. 
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quietare,  qni  quidem  R.  nihil  respondet,  sed  se  motum  tenet,  & 
aoper  hoc  captft  inquisitione  per  sacramentum  13  &c.  si  prse- 
dictus  X.  loqui  possit,  vel  si  prsedictus  JR.  prsedicto  die  &c.  lo- 
qoatas  fuerit  necne,  qui  dicunt  snper  sacramentum  suum,  qu6d 
praedictus  R.  loquutus  fuit  isto  eodem  die  &  ben6  ioqui  potest 
si  yelity  ided  idem  B.  ut  ipse  qui  legem  recusal,  hoc  eat  ad 
po&nam  &c.  ui  9upra.    Catalla  ipsius  nulla.[5] 

And  sometimes  also  the  jury  were  charged  to  inquire  9i 
fnali  credaiuTj  but  that  v^sls  but  rarely  in  case  of  an  indict- 
ment,(o)  for  the  indictment  itself  carries  a  probability,  that  ha 
may  be  guilty  when  joined  with  his  own  wilful  refusing  his 
trial,  80  that  he  forfeits  his  goods  by  such  standing  mute. 

VII.  Judgment  in  petit  larciny  is  only  to  be  whipt,  or  im* 
prisoned  by  way  of  chastisement.  (/?) 

VIII.  Judgment  in  misprision  of  treason  is  forfeiture  of  all 
bis  goods,  forfeiture  of  the  profits  of  his  land  during  his  life,  and 
imprisonment  during  his  life.(7) 

IX.  Judgment  in  theftbote  is  fine  and  imprisonment 
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coircxRiaira  oivino  of  judgment,  bt  whom,  and  when. 

What  courts  have  jurisdictions  in  causes  criminal  and  capital 
have  been  handled  before  in  the  beginning  of  this  Part;  I  am 
now  to  consider  when  one  judge  may  give  judgment  upon  a 
conviction  before  another  judge,  and  how. 

The  king's  bench  is  the  center  of  all  subordinate  jurisdictions, 
especially  in  matters  capital. 

If  ^.  be  indicted  of  felony  before  justices  of  peace,  oyer  and 
terminer  J  or  gaol-delivery,  and  be  convict  by  verdict  or  con- 
fession, if  the  record  of  the  conviction  be  removed  into  the  king's 
bench  by  certiorari^  and  the  prisoner  also  be  removed  thither 
by  nMbeas  corpus,  that  court  may  give  judgment  upon  that  con- 
Co)  Vide  the  cam  of  7%oma»  de  la  Hethe  $upra,  p.  329.  tii  tioti9, 
{p)  But  by  sabieqaeiit  statntes  Uie  offender  may  be  tranapor ted.    See  4  Geo,  1. 
e&p.  11.  and  6  Geo,  1.  cap,  23.  vide  9upra  p,  388.  tn  fio<t«. 
(9)  Pcitl.p.374. 

[5]  Bj  ttatnte  7  &.  8  Geo,  IV.  ch,  28,  $eet,  2,  where  upon  arraignment  the 
.  priaooer  aball  itand  mnte  of  malice  the  court  thall  order  a  plea  of  *•  not  guilty** 
to  be  entered  on  his  behalf;  and  the  plea  so  entered  shall  lMi?e  the  same  fbniB 
and  effect  as  if  such  person  had  actually  pleaded  the  same. 
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yiction,but  there  must  be  first  a  filing  of  the  record  in  the  king's 
bench,  and  a  commitment  of  the  prisoner  to  the  custody  of  the 
marshal,  and  he  must  be  called  to  say  what  he  can,  why  judg- 
ment should  not  be  given  against  him,  and  thereupon  judgment 
may  be  given:  vide  23  H.  8.  cap.  \  fy  W.  10  H.  4.  9.  a.  Cih 
ron.  467. 

And  indeed  there  was  no  other  remedy  before  the  statutes 
of  11  H.  6.  cap.  6.  4*  1  E.  6.  cap.  7.  for  judgment  to  be  given 
upon  persons  reprieved  before  judgment,  for  the  former  com- 
missions are  determined  by  new  ones  at  common  law. 

But  if  the  conviction  were  not  before  the  judge  of  the  king's 
bench,  so  that  the  offender  continued  not  always  in  custody 
of  the  marshal  or  of  those  that  are  his  bail,  but  be  removed  by 
habeas  corpus  or  brought  in  by  process,  the  party  so  removed 
may  plead  he  is  not  the  same  person  and  give  some  diversity 
of  name,  and  if  the  king's  attorney  confess  it,  he  shall 
[  402  ]  be  discharged  and  process  made  out  against  the  other 
person,  thus  it  was  done  in  the  case  of  John  ^pare^ 
Lib.  placitor^  Coron.  n.  7.  who  was  taken  upon  a  capias  utU- 
gat'  and  pleaded  he  was  not  the  same  person. 

Or  the  king's  attorney  may  take  issue  upon  it  and  aver  him 
to  be  the  same  person,  and  known  by  one  name  or  the  other. 
21  E.  4.  Surry.  Lib.  placitor'  Coron.  placito  31.  Nicholas 
Browne's  case. 

Or  if  he  answers  nothing  but  stands  mute,  it  shall  be  inquired 
whether  he  be  the  same  person  by  inquest,  before  judgment  be 
given  against  him,  for  he  shall  not  be  concluded  by  the  return 
of  the  sheriff  either  upon  a  cepi  corpus  or  habeas  corpus^  if  he 
was  not  always  in  custody  of  the  same  court  from  the  time  of  bui 
first  arraignment,  vide  accords  10  E,  4. 19.  b.  but  if  he  had  been 
always  in  custody  of  the  court  of  king's  bench  from  the  time 
of  his  arraignment,  or  had  been  bailed  by  the  court,  and  came 
in  and  rendered  himself  upon  his  bail,  then  no  such  inquiry  shaU 
be  made  upon  his  standing  mute.    10  E.  4.  10.  6. 

And  that  I  may  say  it  once  for  all,  the  same  law  is  where  a 
party  is  outlawd  or  abjured,  and  comes  by  capias  utlegaV  or 
other  process  into  the  king's  bench,  he  shall  be  demandeo^hat 
he  can  say  why  execution  should  not  be  awarded  against  him 
upon  the  record  removed,  which  7  H.  6.  25.  a.  B.  Coron.  44. 
is  called  an  arraignment;  if  he  confess  himself  to  be  tHe  same 
person,  execution  shall  be  awarded;  if  he  deny  himself  to  be 
the  same  person  and  the  king's  attorney  confess  it,  he  shall  be 
discharged;  if  the  king's  attorney  take  issue  upon  it,  it  shall  be 
tried;  if  the  prisoner  say  nothing,  it  shall  be  inquired  by  an  in- 
quest of  office  whether  he  be  the  same  person:  vide  S  H.  4.3^ 


HISTORIA  PLACITORUM  CORONA.         402 

18  B.  Coron.  22,  23.  10  E.A.  19.  b.  M.  5  Car.  Croke^p.  176, 
Coxe^s  case. 

If  an  issue  be  joined  in  the  court  of  king's  bench  in  an  appeal 
#-felon)r,  or  in  an  indictment  of  treason  or  felony  either  upon  a 
a  record  originally  begun  in  that  court,  or  removed  thither  by 
eerUorarif  the  usual  course  now  is  to  try  it  at  the  bar,  or  if  it 
were  removed  hy  certiorari  out  of  another  county,  to  remit  the 
record  according  to  the  statute  of  6  H,  3.  cap.  6.  to  the 
jnstices,  before  whom  such  indictment  was  originally  [  403  J 
taken,  with  a  writ  to  command  them  to  proceed  there- 
Bi,  whether  the  record  was  so  remitted  before  or  after  issue 
joined  in  the  king's  bench. 

But  mKny  times  that  court  antiently  did,  and  at  this  day  may 
•end  down  the  transcript  to  be  tried  by  nisi  priusj  as  well  in 
an  indictment  as  an  appeal,  and  upon  the  return  thereof  the 
coart  may  give  judgment  of  death  or  acquittal,  according  to  the 
verdict  returned :  quod  vide  saspius  L. 

But  whether  they  might  inquire  of  abettors  there  hath  been 
diversity  of  opinions,  vide  2  fy  3  P.  ^  M.  Dy.  120, 121,  131.  A. 
bat  by  the  better  opinion  they  cannot,  10  E.  4.  14.  b.  4  Co.  Insi. 
160.  nor  can  they  arraign  the  felon  at  the  suit  of  the  king,  if  the 
plaintiff  be  nonsuit  in  his  appeal.  22  E.  4.  19.  a.{'*) 

It  hath  been  held  by  some,  that  justices  of  assise  and  nisi 
jniua  may  by  virtue  of  the  statute  of  27  E.  1.  definibus  cap.  3. 
without  any  other  commission  deliver  the  gaol  and  give  judg- 
ment of  felons,  vide  Stamf.  P.  C.  Lib.  II.  cay.  45.  fol.  57.  b. 
bat  yet  that  hath  not  been  used,  neither  is  it  safe  to  be  practised 
without  a  commission  of  gaol-delivery:  vide  slat.  3  E.  5.  stat.  2. 
cop*  7. 

But  certainly  at  common  law  justices  of  nisi  privs  could  not 
pre  judgment  upon  an  appeal  or  indictment  sent  tp  them  out 
of  the  king's  bench  by  nisi  prius  to  be  tried,  no  more  than  in 
trther  ordinary  civil  causes,  for  they  have  but  the  transcript  of 
the  record  before  them,  and  their  commission  is  only  ad  trian- 
ium  exitum^  and  to  remit  the  transcript  with  the  verdict  in- 
lorsed  upon  the  postea.{i) 

But  by  the  statute  of  14  H.  6.  cap.  1.  justices  of  nisi  prius 
liave  power  in  all  cases  of  felony  and  treason  to  give  judgment 
i»f  acquittal  or  attainder  at  the  day  and  place  where  their  inqui- 
litioos,  inquests,  and  juries  are  taken,  and  then  and  there  to 
iward  execution  to  be  made  by  force  of  the  same  judgments. 

But  yet  it  seems  this  statute  gave  them  hot  power  to  inquire 
)f  abetters  in  an  appeal,  nor  to  arraign  the  prisoner 
upon  a  nonsuit  before  them  at  the  king's  suit,  10  E.  4.  [404  ] 

(•)  Vide  9upra  p.  41.  (t)  Vide  $vpra  p.  40. 

VOL.  II. — ^29 
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14.  b,  22  E,  4.  19.  a.  but  this  was  to  be  done  in  the  king's 
bench  upon  the  return  of  the  postea. 

But  upon  this  statute  these  things  are  to  be  observed. 

1.  That  they  might  return  X\\q  postea  into  the  king's  benoh^ 
and  there,  judgment  may  be  given  as  at  common  law,  for  the 
the  statute  gives  them  power  to  give  judgment  and  award 
execution,  yet  it  leaves  them  power  to  return  the  postea^  and 
takes  not  away  the  power  of  the  king's  bench  to  give  jadgmeot 
and  award  execution  upon  the  postea  returned,  as  they  migbt 
have  done  at  common  law. 

2.  That  as  the  prisoner  cannot  be  arraigned  nor  plead  to  issue 
in  the  king's  bench,  unless  the  record  and  also  the  prisoner  be 
there,  so  the  record  itself  still  remains  in  the-  king's  bench,  and 
only  the  transcript  delivered  to  the  judges  of  nisiprius  anil  not 
the  record  itself,  as  upon  the  statute  of  6  H.  8.  and  yet  npoa 
that  transcript  the  judges  oinisiprius  may  give  judgment  and 
award  execution  by  virtue  of  the  statute  of  14  H.  6.  cap.  1. 

But  then  the  prisoner  must  either  be  sent  down  by  habeas 
corpus  to  the  sheriff  of  the  county,  where  the  nisi  prius  is,  in 
custody,  or  else  bailed  to  appear  there,  for  no  inquest  can  be 
taken  by  default,  or  in  the  absence  of  the  prisoner  in  cases 
capital. 

And  if  the  prisoner  be  bailed  by  the  king's  bench  to  appear 
at  the  nisi  prius  J  (as  he  may,)  yet  if  he  appear  not,  the  inquest 
cannot  be  taken,  but  only  the  prisoner  called  upon  his  bail,  and 
the  default  recorded,  and  so  upon  the  return  of  the  postea  new 
process  against  the  prisoner,  and  also  against  his  bail. 

At  common  law  by  granting  ^a  new  commission  of  the  peace 
all  proceedings  before  former  commissioners  of  the  peace  were 
discontinued,  and  if  an  issue  were  joined,  or  a  person  convicted, 
or  had  judgment,  the  new  commissioners  could  not  proceed  to 
trial,  judgment,  or  execution,  but  all  that  could  be  done  was  to 
remove  the  record  by  certiorari  and  the  prisoner  by  habeas 
corpus  into  the  king's  bench,  and  there  to  proceed  where  the 
justices  left  off. 

And  to  remedy  this  the  statute  of  11  jK  6.  cap,  6. 
[  405  ]  was  made,  whereby  it  is  enacted,  "  That  such  pro- 
ceedings shall  not  be  discontinued  by  such  new  com- 
mission, but  the  new  justices  after  they  have  the  records  before 
them  shall  have  power  to  continue  the  same  pleas  and  processes, 
and  the  same  pleas  and  processes  and  all  that  depend  upon 
them  to  hear  and  finally  determine,  as  the  other  justices  might 
have  done,  if  no  new  commission  had  issued." 

By  virtue  of  this  statute  new  commissioners  might  not  only 
give  judgment  upon  conviction  before  former  justices  of  peace, 
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but  might  award  execution  upon  judgments  given  by  the  former 
justices,  as  shall  be  farther  shewn. 

But  this  statute  extended  not  to  commissions  of  oyer  and  ter- 
miner  and  gaol-delivery^  but  only  to  commissions  of  the  peace. 
I  And  therefore  the  statute  of  1  E.  6.  cap.  7.  was  made,  which 
among  other  things  enacts,  <<  That  where  any  person  shall  be 
found  guilty  of  treason  or  any  felony,  for  which  judgment  of 
death  should  be  given,  and  be  reprieved  before  judgment,  new 
commissioners  of  gaol-delivery  may  give  judgment  upon  such 
conviction,  as  the  justices  of  g^ol-delivery,  before  whom  he  was 
convicted,  might  have  done. 

<<  And  that  no  manner  of  process  or  suit  made,  sued,  or  had 
before  any  justices  of  assise,  gaol-delivery,  oyer  and  terminer ^ 
of  the  peace,  or  other  the  king's  commissioners  shall  iti  any 
wise  be  discontinued  by  the  making  and  publishing  any  new 
commission  or  association,  or  by  altering  the  names  of  such 
justices  or  commissioners,  but  that  the  new  justices  of  assise, 
gaol-delivery,  and  other  commissioners  may  proceed  in  every 
behalf y  as  if  the  old  commission  and  justices  and  commissioners 
had  still  remained  and  continued  not  altered.'' 

Tlio  this  statute  in  the  first  part  thereof  mentions  giving  of 
judgment  upon  a  person  convict,  yet  I  take  it  very  clear  they 
may  award  execution  upon  a  party  reprieved  after  judgment 
by  former  commissioners,  for  by  the  second  clause  they  may 
proceed  in  every  behalf  ^s  the  former  commissioners  might  have 
done,  and  therefore  there  is  little  cause  for  the  qumre 
made  touching  that  point  in  Dyery(g)  yet  I  have  gene-  [  406  ] 
rally  observed  this  one  rule,  that  I  would  never  give 
jodgmen^,  or  award  execution  upon  a  person  reprieved  by  any 
other  judge  but  myself,  because  I  could  not  know  upon  what 
ground  or  reason  he  reprieved  him.(A) 

ig)DyrfiLie5.a. 

{h)  The  useflilneM  of  this  caution  may  be  seen  from  what  is  observed  by  Sir 
Mm  IhwU9  in  his  remarks  on  CwmMK'B  trial,  Slate  TV.  Vol  IV.  p.  203.  where 
ke  relates  the  case  of  some  persons  ^  Who  had  been  convicted  of  the  murder  of 
ft  fenon  absent  barely  by  inferences  from  foolish  words  and  actions;  bat  the  judge 
before  whom  it  was  tried  was  so  unsatisfied  in  the  matter,  because  the  b<>dy  of 
the  person  supposed  to  be  murdered  was  not  to  bd  found,  that  he  reprieved  the 
nryons  condemned;  yet  in  a  circuit  afterwards  a  certain  unwary  judgre,  without 
m^mnag  into  the  reasons  of  the  reprieve,  ordered  execution  and  the  persons  to 
hft  hanged  in  chains,  which  was  done  accordingly;  and  afterwards  to  his  reproach 
the  person  supposed  to  be  murdered  appeared  alive." 
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CHAPTER  LVIL 

CONCERNING    EXECUTIONS. 

Much  of  what  concerns  this  matter  hath  fallen  in  under  the 
former  chapter,  and  therefore  I  shall  be  brief  in  it.  I  abaU 
consider, 

1.  Who  may  award  execution. 

2.  In  what  manner  it  is  to  be  awarded. 

3.  By  what  warrant  to  be  made. 

4.  By  whom  it  is  to  be  done. 

5.  In  what  manner. 

6.  Concerning  reprieves  or  respite  of  judgment  or  executioo. 

I.  .As  to  the  first  of  these  it  hath  been  dispatched  in  the  for- 
mer chapter,  they  that  may  give  judgment  may  award  execu- 
tion. 

And  therefore  the  court  of  king's  bench  upon  an  habeas  cor- 
pus and  a  certiorari  to  remove  the  body  of  a  prisoner  and  the 
record  of  his  outlawry  or  attainder  before  them  may 
[  407  ]  award  execution  upon  him.  M.  5  Car.  B.  B.  Crake 
p.  176.  Coxe^s  csLSOyVide  guas dicta  sunt  supra  cap.5§. 

II.  Touching  the  manner  of  it  there  be  certain  cases,  wherein 
tho  the  prisoner  be  attainted,  yet  he  is  not  to  have  execution 
awarded  against  him,  till  he  be  demanded  what  he  can  say 
why  execution  should  not  be  awarded  against  him,  viz. 

1.  Where  a  woman  is  convicted  and  attaint  by  judgment, 
tho  she  remains  always  in  custody,  so  that  constat  de  persondf 
yet  execution  is  not  to  be  awarded  against  her  till  she  be  de- 
manded what  she  can  say  why  execution  should  not  be 
awarded,  for  she  may  allege  pregnancy,  which,  tho  it  be  no 
cause  to  respite  judgment,  is  a  good  cause  to  respite  execution. 

2.  Where  the  judgment  was  given  at  a  former  session,  for  in 
that  interval  between  this  and  the  former  session  he  may  have 
a  pardon  to  plead. 

.  3.  Where  the  prisoner  hath  not  always  remained  in  the  cus- 
tody of  the  court,  where  he  first  had  judgment,  for  in  that  case, 
if  he  be  brought  in  by  a  capias  by  the  sheriff,  he  shall  not  be 
concluded,  but  that  he  may  say  he  is  another  person,  and  issue 
may  be  taken  upon  it,  and  that  issue  shall  be  tried  before  he 
shall  have  execution  awarded  against  him,  and  if  he  stands 
mute,  it  shall  be  inquired  whether  it  be  of  malice.  10  £.  4.  19.  b. 
Again, 
4.  If  judgment  were  given  in  another  court,  or  by  other 
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justices,  as  in  case  where  a  record  of  an  attainder  comes  from 
another  court  by  certiorari  into  the  king's  bench,  or  if  a  man 
be  outlawd  for  felony,  and  the  outlawry  either  removed  or 
returned  into  the  king's  bench,  and  the  felon  brought  in  by 
habeas  corpus  or  capias  utlegaV  he  shall  be  demanded  what 
he  can  say  why  execution  should  not  be  awarded  against  him, 
which  7  H.  6. 25.  a.  is  called  an  arraignment,  for  in  these  cases, 
1.  He  shall  not  be  concluded  by  the  return  of  the  sheriff  from 
nying  he  is  not  the  same  person  that  was  outlawed,  and  upon 
that,  issue  may  be  joined,  and  it  shall  be  entered  of  record  and 
tried,(*)  unless  the  king's  attorney  confesseth  it:  vide  supra 
cap.  56.  2.  He  may  have  the  king's  pardon  to  plead. 
3.  In  case  of  an  outlawry  he  may  assign  error  in  the  [  408  ]] 
outlawry,  and  pray  respite  to  purchase  a  writ  of  error, 
and  the  court  usually  in  such  a  case  prefixeth  him  a  day,  and 
gives  him  respite  to  purchase  a  writ  of  error,  and  in  the  mean 
lime  remits  him  to  the  marshal  and  respites  his  execution. 

Thus  it  was  done  in  the  case  of  David  DenCj  H.  16.  E,  4. 
Placii.  cor.  n.  57.  who  was  taken  by  a  capias  uilegai^  return- 
able in  the  king's  bench,  El  siatim  quaesitum  est  ab  eo,  si 
quid  pro  se  habeat  vel  dicere  sciatj  quare  ad  executionem  de 
6Q  super  Utlegarid  prssdictd  procedi  non  debit. 

He  alleged,  that  at  the  time  of  the  outlawry  pronounced  he 
was  in  prison  in  the  tower  of  London^  Et  statim  quaesitum  est 
ab  eo  per  cur'  si  habeat  aliquid  breve  de  errore  necn^,  qui  dicit 
qo&d  non ;  ided  injunctum  est  eidem  David  ex  grati&  per  curiam, 
quid  ipse  breve  de  errore  in  hfic  parte  habeat  corkm  domino* 
rege  in  octabis  Hillarii,  and  upon  his  failure  a  second  and  a 
third  peremptory  day  was  assigned  him,  at  which  day  he 
riiewed  to  the  court  a  writ  of  error  and  assigned  the  same 
error  in  fact,  and  issue  was  taken  upon  it,  and  a  venire  facias 
returnable  in  Mich,  term,  the  prisoner  still  remaining  in  cus- 
tody, and  execution  respited  till  the  issue  tried. 

But  it  is  to  be  noted,  that  he  that  will  delay  his  execution 
bjr  alleging  error  in  the  outlawry  and  praying  liberty  to  pur- 
ebaae  a  writ  of  error,  must  allege  error  in  fact,  or  error  in  law 
upon  the  outlawry  to  obtain  that  respite  of  execution  before 
mn  writ  of  error  be  brought,  for  if  the  court  be  satisfied,  that 
it  M  merely  a  pretense,  they  may  chuse,  whether  they  will 
allow  him  a  day  to  sue  forth  a  writ  of  error,  but  may  award 
execution  presently.  1  H.  7.  13.  b.  John  Callings  case,  vide 
Co.  P.  C.p.2l2. 

If  either  the  prisoner  himself,  or  any  as  amicus  curix^  inform 
the  court  of  any  error  in  the  outlawry,  the  court  ex  officio  must 

(•)  Kel  13.    The  cue  BarktUd,  Okey  and  Corbet. 
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prefix  him  a  day  to  purchase  his  writ  of  error,  and  in  the  mean 
time  respite  execution,  but  if  he  purchase  not  his  writ  in  con- 
venient time,  execution  shall  be  awarded. 

III.  By  what  warrant  the  execution  is  to  be  made. 

In  the  king's  bench  there  is  no  other  writ  nor  wir- 
[  409  ]  rant  but  an  award  of  the  court  upon  the  judgment^ 
viz.  Et  dictum  est  marescallo,  qu6d  faciat  ezecutioDeot 
periculo  incumbente,  for  in  the  king's  bench  the  marshal  is  tha 
immediate  officer  of  the  court  to  make  execution  in  these  cases, 
for  that  court  never  gives  judgment  against  any,  that  is  not  ta 
custodid  marescalli  in  cases  capital,  and  so  are  all  the  antieot 
and  modern  precedents,  vide  3  H.  7.  7.  a.  M.  5  Car.  B.  S.  Cro. 
p.  176.  Coxe^s  case,  and  so  was  directed  by  the  court  upoa 
view  of  the  precedents  themselves  mentiond  in  my  lord  CtMt 
book  of  Entries^  Tit.  Indictment  per  totum,  P.  25  Car.  B.  B. 
in  Brown^s  case,  (a) 

When  an  attainder  of  felony  or  treason  is  against  a  noble- 
man, the  judgment  is  pronounced  by  the  lord  high  steward, 
and  the  warrant  for  execution  is  under  his  precept  and  seal  ia 
his  own  name.  Co.  P.  C.  p.  31. 

When  judgment  is  given  by  eonmiissiooers  of  oyer  and 
terminer^  regularly  the  precept  for  execution  should  issue  ta 
the  sheriff  in  the  name  and  under  the  hands  and  seals  of  thzee 
of  the  commissioners,  whereaf  one  to  be  of  the  quorum^  before 
whom  judgment  was  given,  Co.  P.  C.  p.  31.  but  by  usage  (as 
far  as  I  can  learn  of  late  times,)  it  is  now  done  only  by  leaving 
a  calendar  with  the  sheriff  declaring  tfieir  judgment8.(*) 

When  a  man  hath  judgment  of  death  before  justices  of  gaol- 
delivery,  the  regular  way  is,  either  to  issue  a  precept  to  tbs 
sheriff,  in  the  names  of  the  commissioners,  reciting  the  judg- 
ment, and  commanding  execution  to  be  done,  or  otherwise  by 
an  award  upon  the  record,  Et  dictum  est  per  curiam  hie  vke- 
comiti  comitatQs  prasdicti,  qu6d  faciat  executionem  perioilo 
incumbente. 

But  of  latter  time  there  is  no  more  done,  but  afker  judgment 
entered  the  judge  subscribes  a  calendar  in  paper,  directing  the 
several  judgments  of  deliverance  of  the  patties  acquitted^  or  the 
execution  of  the  parties  condemned. 

Only  Bolk  would  never  subscribe  any  such  calen- 

[  410  ]  dar,**  but  would  command  the  sheriff  openly  in 

court  to  take  notice  of  the  judgments  and  orders  of 

what  kind  soever,  and  command  the  sheriff  to  execme  them  at 

his  peril. 

(a)  3  Keh.  193.    1  Vent.  243.  (•)  Svmra  p.  31. 

••  Vide  Pan  hp,50L 
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The  reason  of  the  difference  between  justices  of  gaol-delivery 
and  of  oyer  and  terminer  is  this;  all  the  precepts,  that  issue  at 
a  sessions  of  oyer  and  terminer ^  as  for  a  ventre  facias  tales, 
^c.  ought  in  true  order  of  law  to  be  by  precept  in  the  names 
and  under  the  seals  of  the  justices,  but  the  precepts  by  justices 
of  gaol-delivery  need  not  be  otherwise  than  by  a  simple  award 
upon  the  roll :  Ided  prasceptum  est  vicecomiii^  qudd  venire 
faeiat  hie  4*c. 

IV.  By  what  officer  execution  is  to  be  made. 

Regularly  the  officer,  that  is  to  make  the  execution,  is  that 
oScet  in  whose  custody  by  law  the  prisoner  is  at  the  time  of 
the  judgment  given,  for  into  his  custody  he  is  to  be  remanded 
afker  judgment  pronounced,  and  there  to  stay  till  judgment  exe- 
cuted. 

Therefore,  where  judgment  is  given  at  the  sessions  of  gaol- 
delivery,  the  execution  is  to  be  made  by  the  sheriff,  or  his 
under-sheriff  or  deputy,  for  regularly  he  is  in  his  custody  ordi- 
narily, but  if  the  prisoner  be  in  the  Tbwer  of  London^  (which 
it  oftentimes  the  case  of  persons  indicted  for  great  treasons,) 
and  he  be  arraigned  before  justices  of  oyer  and  terminer,  he  is 
commonly  brought  before  them  by  a  precept  to  the  constable 
of  the  TowcTy  (which  is  an  exempt  prison  from  that  of  the 
sheriff,}  and  if  he  be  convict  and  attaint,  he  is  commonly  re-» 
nitted  thither,  and  the  precept  or  warrant  for  execution  must 
go  to  the  lieutenant  or  constable  of  the  Tower ,  for  it  is  pursuant 
to  the  judgment,  viz.  qudd prsedictus  E,  ducatur  per prsefatum 
loctimtenenC  turris  London  usque  ad  dictum  turrim^  fy  deinde 

Ssr  medium  civitatis  Lond.  direcil  trahatur  usque/ureas  de 
iburn  ^c.  And  thus  it  was  done  in  the  cases  of  the  traitors 
at  the  powder-treason  3  Jac.  But  usually  a  command  or  pre- 
cept is  made  to  the  sheriffs  of  London  and  Middlesex  to  be 
aasiating  to  the  lieutenant 

If  the  prisoner  be  arraigned  in  the  king's  bench  either 
for  treason  or  felony,  he  is  or  ought  to  be  always  first  []  411  ]] 
committed  to  the  marshal,  and  by  him  is  to  be  brought 
to  the  bar  upon  his  trial  and  judgment,  and  to  him  he  is  to  be 
remitted  after  judgment  till  execution,  and  wheresoever  the 
felony  or  treason  was  committed,  yet  the  marshal  is  to  make 
execution,  for  he  is  in  this  case  the  immediate  officer  to  the 
court,  and  the  prisoner  is  not  in  the  custody  of  any  sheriff,  but 
of  the  marshal. 

And  therefore  the  entry  in  this  case  of  felony  is,  Et  dictum 

est  marescallOf  Qudd  facial  executionem  periculo  incumbente. 

But  in  case  of  high  treason  the  marshal  is  mentioned  in  the 

very  judgment,  viz.  qudd  ducatur  per  prsefatum  marescallum 

usque prisonam  marescalli  marescalliss  domini  regis,  fy  deinde 
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usque  ad  f ureas  saneii  Thoma^  Watrings  irqhaiur  ^  ibidem 
suspendaiur  ^c.  thus  is  the  entry  of  the  judgment,  P.  44  Eliz. 
against  Patrick  Dalph  B.  R.  T,  43  Eliz.  B.  R.  against  John 
Tippingj  T.  39  Eliz.  B.  R.  against  John  Jones. 

And  in  the  case  of  Brown  P.  25  Car.  2.  that  had  judgment 
in  the  king's  bench  for  felony  upon  the  statute  of  3  H.  7.  for  an 
offense  committed  in  Middlesex^  and,  there  presented  and  cod- 
victedy  the  execution  was  made  by  the  marshal  in  the  usual 
place  of  execution  in  the  county  of  Surrey. {b) 

Only  in  these  and  the  like  cases  the  court  giv^es  order  to  the 
sheriff  of  the  county,  where  the  execution  is  made,  to  be  assist- 
ing (o  the  marshal. 

V.  As  to  the  manner  of  the  execution,  as  it  is  to  be  done  by 
the  proper  officer;  so  it  is  to  be  done  pursuant  to  the  judgment. 

The  judgment  in  case  of  felony  is,  suspendaiur  per  coUum^ 
quousque  fueril  moriuus. 

The  sheriff  may  not  alter  the  execution,  if  he  doth,  it  is  felony, 
and  some  say  murder.  Co.  P.  C/?.  211,  217.(c)[l] 

If  the  party  be  hanged  and  cut  down  and  revive 
[  412  ]  again,  yet  he  must  be  hanged  again,  for  the  judgment 
is  to  be  hanged  by  the  neck  till  he  be  dead.{d) 

The  judgment  in  high  treason  is  complicated,  viz.  hanging, 
beheading,  imbowelling,  8;c. 

The  king  may  pardon  all  but  the  beheading,  for  this  is  part 
of  the  judgment,  the  judgment  is  not  altered,  but  part  of  it 
remitted.  Co.  P.  C.  p.  52. 

But  this  must  be  under  the  great  seal.  Co.  P.  C.  p.  31. 

2  Hawk.  p.  C.  ch.  51.  4  Black.  Ck>m.  ch.  32< 

(&)  The  like  wai  done  in  AlihoeU  case  T.  9  Oto.  I.  B.  R.  vide  nnrm  in  nttii 
Part  I.  0.464. 

(c)  Vide  Part  I.  cap.  42,  p.  50i.  innotit.  (d)  Vide  CormuZZS. 

[\]  SceF(W«er,p.  267-8. 
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CHAPTER  LVIII. 

CONCEBNING   REPRIEVES   BEPOEX   OR  AFTER   JUDGMENT. 

RspRiEVESy  or  Stays  of  judgment  or  execution  are  of  three 
inds,  viz. 

I.  Ex  mandato  regisy  thus  we  find  it  done  in  3  H.  7.  7.  a. 
ho  ore  tenusj  or  by  some  message,  or  by  sending  his  ring,  but 
t  this  day  it  is  ordinarily  signified  by  the  privy  signet,  or  by 
lie  master  of  requests. 

II.  Ex  arbitrio  Judicis.  Sometimes  the  judge  reprieves  bc- 
>re  judgment,  as  where  he  is  not  satisfied  with  the  verdict,  or 
[le  evidence  is  uncertain,  or  the  indictment  insufficient,  or 
oubtful  whether  within  clergy ;  and  sometimes  after  judgment, 
fit  be  a  small  felony,  tho  out  of  clergy,  or  in  order  to  a  pardon 
r  transportation.  Crompt.  Just.  22.  b.  and  these  arbitrary  re- 
lieves may  be  granted  or  taken  off  by  the  justices  of  gaol- 
elivery,  altho  their  sessions  be  adjourned  or  finished,  and  this 
y  reason  of  common  usage.  Dy.  205.  a. 

III.  Ex  necessiiaie  legis  which  is  in  case  of  preg-  [  413  ]] 
ancy,(e)  where  a  woman  is  convict  of  felony  or  trea- 

m.  Co.  P.  C.  17.  Slamf.  P.  C.  Lib.  III.  cap.  ult. 

1.  Enseinture  is  no  ground  to  stay  judgment,  and  therefore 
*a  woman  convict  be  asked  wliat  she  can  say  why  judgment 
liould  not  be  given,  enseintureis  no  cause  of  stay;  but  when 
idgment  is  given,  she  ought  again  to  be  demanded  why  exe- 
ation  should  not  be  made,  and  there  she  may  allege  enseinture 
%  reiardaiionem  executionis.  22  Jlssizj  17.  Coron.  180. 

2.  Enseinture  is  no  cause  to  stay  execution,  unless  she  be 
fueint  with  a  quick  child,  or  which  is  all  of  one  intendment, 
'she  be  quick  with  child.  22  Jissiz.  71.  Coron.  180. 

3.  When  this  is  objected  in  delay  of  execution,  it  ought  to  be 
iquired  of  by  a  jury  of  twelve  discreet  women,  and  their  ver- 
ict  is  to  be  recorded,  and  according  as  they  give  it  the  execu- 
on  is  to  proceed  or  stay.  Ibid. 

4.  This  privilege  is  to  be  allowd  but  once,  for  if  she  be  a  se- 
>Dd  time  with  child,  she  shall  not  thereby  delay  execution,  but 
le  gaoler  shall  be  punished  for  not  looking  better  to  her. 
^  ^ssiz.  11.  Coron.  168.  23  ^ssiz.  2.  Coron.  188. 

If  she  be  priviment  enseint  and  not  quick  with  child^  and 
Illy  so  found  by  the  jury  of  women,  that  is  no  cause  of  respite; 

(«)  Thus  it  waa  by  the  ciyil  law.  Dig.  lab,  XLVIII.  tU.  19.  de  pmnU  1. 3.  and 
■o  by  the  laws  of  William  the  conqueror  L  35.  vide  BrmcU  tf«  Conm.  cap.  32. 
11.  FUta  Lib.  L  cap.  38.  §  15.  tide  Part  I.  p.  36a 
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but  I  have  rarely  found  but  the  compassion  of  their  sex  is  gen- 
tle to  them  in  their  verdict,  if  there  be  any  colour  to  support  a 
sparing  verdict. 

6.  This  reprieve  is  or  ought  to  be  a  matter  of  record,  and 
therefore  I  have  always  taken  it,  that  altho  she  be  delivered 
before  the  next  sessions,  yet  the  sheriff  ought  not  to  make  exe- 
cution after  her  delivery,  neither  ought  the  judge  to  give  such 
direction  upon  the  reprieve  granted,  but  at  the  next  session  the 
woman  must  again  be  called  to  shew  what  she  can  say 
[  414  ]  why  execution  should  not  now  be  made,  and  she  is  to 
be  heard  12  Jiariz.  11.  Coron.  168.  amesne  al  barrt^ 
for  it  may  be  the  iempus  prmstitutum  for  her  delivery  since 
the  last  sessions  is  not  yet  past,  and  she  must  stay  till  then,  or 
it  may  be  she  hath  since  had-tbe  king's  pardon,  which  the  she- 
riff cannot  allow  nor  judge  of. 

And  therefore  the  books  tell  us,  that  after  her  delivery  she 
was  brought  to  the  bar  again  to  shew  what  she  could  say  why 
execution  should  not  be  made ;  this  bringing  to  the  bar  must 
needs  be  at  a  second  or  following  sessions.  12  Jlsriz.  1 1.  Co- 
ton.  168.  2%  E.  3.  Coron.  253. 
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TWO  PARTS  OF  THIS  TREATISE. 


N.  B.  In  the  following  Table^  where  there  are  no  numeral 
letters,  the  pages  referred  to  are  in  the  first  Part,  and  so  are 
the  pages  which  precede  these  letters,  ii;  but  the  pages,  the 
numbers  of  which  come  after  those  letters  in  the  Table,  are 
in  the  second  Part. 

In  the  first  Part  (through  mistake)  after  page  146  follows  a 
repetition  of  the  pages  143*,  144*,  145*,  146*,  which  are 
distinguished  by  asterisms  both  in  the  book  at  large,  and  in 
the  Table;  so  in  the  second  Part  after  page  156  ensues  an 
iteration  of  page  149*,  and  of  the  successive  numbers  to 
157  exclusive,  which  iteration  or  repetition  is  also  pointed 
out  by  asterisms,  as  well  in  the  Table,  as  in  the  book. 

ABATEMENT. 

Appeals,  for  what  causes  abated.  ii.  Paf(t  149, 150 

Prisoner  misnamed,  or  having  a  false  addition  pleads  to  in- 
dictment, or  answers  to  it  on  his  arraignment,  is  estopped 
from  taking  advantage  of  misnomer  or  falsity  of  addition. 

ii.  175, 176 
Misnomer  in  civil  action,  not  error.  ii.  175 

Where  prisoner  will  take  advantage  of  misnomer j  how  spe- 
cial entry  to  be.  ii.  175,  237 
Misnaming  siruame  in  appeal,  cause  of  abatement ;  contra 
of  indictment,  tamen  qustre.                             iL  175, 176 
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ABATEMENT.— Con/intierf. 

Misnomer  of  christian  name  in  appeal  or  other  action  at  suit 
of  party,  good  plea.  ii.  Page  237,  288 

Whether  misnomer  of  christian  name  in  indictment  be  a 
good  plea.  ii.  176,  238 

Safest  to  allow  plea  of  misnomer  both  as  to  christian  and 
sirname,  and  if  grand-jury  not  discharged,  indictment  may 
be  amended  by  them,  and  returned  according  to  true  name 
set  forth  in  plea.  IL  176,  237,  238 

Exposition  on  1  H,  5.  of  additions.  ii.  176, 177 

If  party  indicted  have  no  addition  or  a  false  one,  he  may 
except  to  former,  and  plead  to  latter.  ii  176 

Outlawry  on  such  indictment,  erroneous.  ib. 

What  good  additions  of  degrees  or  mysteries,  or  not 

ii.  176,  177 

Addition  to  be  to  substantive  name,  not  only  to  alias  diet. 

ii.  177 

It  refers  to  last  antecedent  ib. 

Spinster  applicable  to  man  or  woman,  but  yeoman  not     ib. 

Single  woman  a  good  addition.  ib. 

Indictment  against  peer  good  without  addition.  ib. 

Several  indicted  for  one  offence,  misnomer jfyc.  of  one  quash- 
eth  indictment  only  against  him,  and  rest  put  to  answer, 
and  so  in  trespass.  ib. 

If  in  appeal  or  indictment  misnomer  of  sirname  is  pleaded; 
replication,  que  conns  per  une  nosme  4*  iauire^  good;  but 
in  appeal  or  action,  if  misnomer  pleaded  of  christian  name, 
plaintiff  must  take  issue,  and  cannot  reply  in  that  manner. 

ii.  238 

In  all  cases  of  misnomer  prisoner  to  plead  over  to  felony,  ib. 

Plea  of  misnomer  or  false  addition  tried  by  same  inquest, 
that  passes  on  prisoner,  and  not  in  foreign  county,    ii.  238 

Of  pleas  in  abatement  by  matter  of  record.  ii.  239 

One  indicted  of  same  murder  on  two  indictments,  is  arraign- 
ed on  indictment  last  taken;  second  shall  not  abate,  but 
usually  former  quashed  by  judgment.  t*. 

How  peer  indicted  by  a  common  name  may  plead  misno- 
mer; title  part  of  his  name;  but  on  plea  pleaded  must 
shew  forth  writ  testifying  it;  plea  triable  by  record,  ii.  240 
ABETTORS. —  Fide  Murder,  Principal  and  AccBssARr, 

Statutes  in  general,  Treason,  &c. 
ABJURATION. 

Taken  away.  605.    ii.  68 

'f^ide  Religion. 
ACCESSARY. —  f^ide  Principal  and  Accessary. 
ACQUITTAL.^  Ftrfe  Judgment,  Pleas,  Verdict. 
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)N. — Vide  Abatement. 
NMENT.— Fifflfe  Commission,  Court. 
LLTY. 

(hall  be  said  sea  or  salt  water.  Poge  424 

il  at  common  law  had  conusance  of  capital  crimes 
aitted  on  the  sea.  500 

tals  he  had  three  sorts  of  jurisdictions.  ii.  12 

primitive  jurisdiction  of  the  admiralty.  ib. 

roceed  by  maritime  laws ;  trial  by  prodfs.  ib. 

al  sentence  wrought  no  corruption  of  blood.  ib» 

hold  their  session  any  where  on  land.  ii.  IS^  16 

sks,  fyc.  infra  corpus  com.  they  had  jurisdiction  at 
non  law.  ii.  15 

1  commissions  of  oyer  and  terminer  infra  com.  ex- 
sd  not  to  misdemeanors  on  sea-coasts,  save  in  creeks, 
nfra  corpus  com.  ii.  16, 17 

lion  on  15  R.  2.  giving  admiral  jurisdiction  in  any 

or  creek  within  body  of  county.  ii.  ib. 

nds  only  to  death  of  a  man  and  maihem.  ib. 

md  general  commissioners  of  oyer  and  terminer  have 
icurrent  jurisdiction.  ii.  ib.  18 

r  of  county,  as  well  as  of  admiralty  may  inquire  of 

deaths  happening  in  great  rivers,  viz.  arms  of  the 
lowing  and  reflowing  beneath  first  bridges.  ib. 

rivers  this  act  extends  to.  ii.  16 

Is  to  deaths  happening  in  great  ships,  not  small  ves- 

ib. 
irisdiction  being  annexed  to  the  admiralty,  they  may 
eed  by  marine  law,  tho  before  28  H.  8.  they  proceed 
ommission  under  great  seal,  and  by  inquisition,  ii.  16 
ition  on  28  H,  8.  of  proceedings  in  treasons  and  felo- 
done  on  the  sea.  ii.  16, 17 

ricken  on  sea  dies  on  shore  after  the  reflux,  admiral  by 
act  hath  no  jurisdiction.  ii.  17,  20 

commission  directed  by  this  act.  ii.  17 

dings  thereon  by  the  course  of  the  common  law.  ib. 
ary  dispunishable  by  this  actj  but  how  otherwise  pun- 
ble.  ii.  17, 18 

Times  within  it,  clergy  allowed,  save  in  treason,  piracy, 
murder.  '    ii.  17 

e  shall  hBLve  peine  fort  4*  dure.  ib. 

ler  attainder  thereon  works  corruption  of  blood,  and 

indictment  to  be  for  that  purpose.  355.  ii.  18 

nerly  a  mortal  stroke  had  been  given  on  the  sea,  and 
y  had  died  within  body  of  county,  neither  admiral  nor 
mon  law  had  jurisdiction.  426.  ii.  19  to  21, 162 
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ADMIRALTY.— Con/inweit 
A  robbery  at  sea,  goods  brought  to. land  ir^fra  earpu$  com, 

not  triable  at  common  law.  ii.  Page  18 

Treason  or  felony  at  sea,  not  triable  at  common  law,  but  on 

this  €u:i.  ih. 

To  commissions  on  this  act  is  generally  added  a  t^mmissioa 

of  peace,  oyer  and  terminer  y^XiA  gaol-delivery .  ii.  18, 19,20 
Therefore  Session  ought  to  be  infra  com.  ii.  19 

Vide  Piracy. 
AFFRAY. 

Second  blow  makes  the  affray.  456 

AIDING  AND  ASSISTING.— Ftrfe  IwDicTMiirr,  Motider, 

Principal  and  Accessary,  Statutes  in  general,  &c. 
ALIEN. 

Where  aliens  guilty  of  treason,  where  not.     59,  60,  92  to  96 

How  merchant  alien  enemy  shall  be  used.  60,  93,  94 

If  aliens  renounce  hinges  protection,  not  to  be  dealt  with  as 
subjects.  60,  93,  94 

Sometimes  alien  enemies  constraind  to  give  security,  g^unt 
se  bene  gerant  erga  regem,  fyc.  at  other  times  to  swear 
fealty  to  the  king.  60,  93 

Their  debts  and  goods  confiscate.  95 

What  a  good  plea  in  bar  to  debt  brought  by  alien  enemy 
primd  facie;  what  a  good  replication  to  avoid  it.  ib. 

How  king  may  authorize  alien  enemies  to  sue  for  their  debts 
here.  ib, 

A  subject  of  an  hostile  prince  is  presumed  to  adhere  to  him; 
he  shall  be  ransomed,  and  his  goods  Aere confiscate.  164, 165 

Where  statute  speaking  of  subjects  extends  to  aliens  here. 

541,  542 

How  alien  indicted  and  tried. 

Vide  Challenge,  Jury  and  Trial. 

Vide  Allioeance,  Ambassadors,  Treason. 
ALLIGEANCE. 

Divided  and  subdivided.  63 

Oaths  of  alligeance  by  common  law  and  statute.  ib. 

Antient  oath  how  comprehensive;  where  and  by  whom 
to  be  taken.  63, 64,  65 

Alligeance,  or  fdelit as  legeoy  due  only  to  a  sovereign.  64, 65 

Double  kind  of  lige  fealty,  as  where  one  prince  is  subdrdinate 
to  another,  and  yet  hath  summa  imperia  over  his  sub- 
jects. 65 

Exemplified  from  history.'  65  to  68,  73,  73 

Instance  of  rex  pater  4*  rexfiliusj  (supreme  alligeance  being 
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reserved  to  the  father,)  and  of  a  king  subordinate  to  both. 

Pages  65,  66,  67 
Oath  applicable  to  hinges  person,  as  well  as  crown.  67 

Salvdfidt  fy  ligeantid  domini  regis j  in  all  oaths  of  fealty,  as 
well  as  profession  of  homage  to  a  subordinate  lord ;  omis- 
sion punishable.  67, 68 
Ought  not  to  be  two  co-ordinate,  absolute  alligeances  to  seve- 
ral independent  princes.  68 
Divers  before  loss  of  Normandy ^  ad  fidem  regis  •^nglim  4* 
Franciw;  how  they  ordered  their  homages  and  fealties. 

68,69 

Difficulties  thence  arising.  ib. 

Homage,  its  division,  and  in  what  homagium  ligetun  differs 

from  ailigeance,  and  by  whom  to  be  performed,  and  when. 

71,72 

Wherein  that  agrees  with  and  differs  from  homagium  feu- 

dale.  72, 

Of  mizt  homages,  partly  lige,  partly  not  72,  73 

Instance  of  mixt  homage,  when  a  sovereign  prince  hath  a 

vassalage  or  possession  in  another  prince's  dominions. 

73  74  75 
AMBASSADOR. 

If  a  subject  born,  tho  he  never  took  oath  of  ailigeance,  be- 
come a  sworn  subject  to  a  foreign  prince,  and  is  sent  hither 
as  his  minister,  and  conspire  against  Arin^V  life,  treason.  96 
Whether  a  foreigner  being  agent  of  a  foreign  prince,  either 
in  amity  or  enmity,  come  over  with  or  without  king^s  safe 
conduct,  and  here  conspire  against  king^s  life,  or  to  raise 
rebellion  or  war,  ought  to  be  treated  as  traitor  or  enemy.  96 
Whether  punishable  as  an  enemy  for  inconsummate  attempts. 

97,  98,  99 

The  prince  to  whom  sent  the  proper  judge.  98 

For  rape,  S^c.  indictable  in  ordinary  course.  99 

y^heihevcomiieslegati  have  same  privilege  asambassador  100 

See  tit.  Treason. 

AMENDMENT. 

Clerk  of  assise  forgets  to  enter  adjournment  of  commission  of 

gaol-delivery;  record  not  amendable.  494 

8  H.  6.  gives  liberal  power  to  justices  to  amend  records.  649 

Where  caption  of  indictment  returned  is  faulty  in  form,  it  is 

same  term  amendable  by  clerk  of  assise  or  peace,  but  not 

in  another  term.  ii.  168 

In  another  term  clerk,  that  returns  it,  shall  be  fined  for  his 

informal  return.  ib. 

Set  tU.  Record. 
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AMERCEMENTS. 

A  man  drowned  in  a  pit,  coroner  may  charge  vill  to  stop  it, 
and  if  not  done  before  next  gaol-delivery,  vill  amerced.  424 

Vill  amerced  for  burying  body  before  Coroner  sent  for.      ib. 

One  slain  in  the  day  in  a  town  walled  or  not,  town  amerced; 
if  insufficient,  hundred;  and  in  default,  county;  so  upon  an 
escape.  448,  603.  iL  73 

So  if  out  of  any  will,  hundred,  and  in  their  default,  coonty 
amerced.  448.  iL  73 

Murdrum^  what  sort  of  amercement;  how  far  taken  away 
by  Stat.  425,  447, 448 

Not  imposed  in  cases  of  death /?cr  ir^fortunium.  iL  73 

Latrociniumy  what.  425 

A  man  killed  either  in  day  or  night,  and  offender  committed 
to  constable  or  vill,  upon  escape  vill,  where  party  slain,  or 
offender  taken,  fineable.  443 

Felon  in  bringing  to  gaol  escapes,  is  killed  in  pursuit,  yet 
town  amerced.  489, 490,  602 

A  man  slain  within  precinct  of  the  vill  before  day-light  gone, 
offender  escapes,  vill  amerced;  otherwise,  if  slain  in  the 
night,  except  town  be  walled,  and  then  in  either  case  it 
shall  be  amerced;  because  gates  ought  to  be  shut  from  sun- 
set till  sun-rising.  448,  604.  iL  73 

Amercements  on  country  for  escapes  of  felons,  by  whom  to 
be  set.  600, 603 

Vill  amerced,  if  felon  escape  from  private  person  without 
default.  601 

If  felon  in  carrying  to  execution  escape,  vill  not  amerc^. 

602 

If  vill  commit  a  felon  to  four  men  to  convey  to  gaol,  who 
suffer  an  escape,  vill  amerced.  605 

If  a  stranger  prevents  arrest,  whereby  felon  escapes,  vill 
amerced.  606 

Negligent  escape  presentable  in  a  leetj  but  they  cannot  set  a 
common  4ne  or  amercement  there.  603 

Amercement  called  escapium  takes  place  in  cases  of  death 
per  infortunium.  iL  73 

Felon  taken  by  township,  and  delivered  to  sheriff,  fyc.  es- 
capes, township  not  chargeable,  but  sheriff,  fyc.  ib. 

But  if  in  guard  of  constable,  who  is  bringing  him  to  gaol, 
he  escapes;  the  gaoler  refused  to  take  him,  vill  charge- 
able; nay,  tho  he  be  slain,  because  he  resisted.  ib. 

Vill  amerceable  only  in  case  of  death  of  a  man;  but  in 
other  felonies,  as  theftf  tho  thief  not  taken,  no  amerce- 
ment or  other  penalty  at  common  law,  but  by  stat.  of 
fVinton.  iL  73, 74 
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Bat  if  they  bad  a  felon  in  their  custody,  or  in  custody  of  a 
constable,  and  he  escapes,  vill  had  been  amerceable,  and 
80  of  the  hundred.  ii.  Page  74 

In  case  of  manslaughter,  where  the  decenna  was  antiently 
amerceable,  where  vill.  ib. 

If  any  of  the  family  of  clergymen,  noblemen,  or  knights  an- 
tiently committed  a  murder,  fyc.  and  fled,  his  master  was 
amerceable.  ib. 

How  one  present  that  takes  not  offender,  is  punishable. 

ii.  75,  76 

Where  three  amercements  for  ona  escape.  ii.  75 

Township  amerced  for  escape,  tho  felon  never  actually  taken. 

ii.  93 
APOSTACY.— rirfe  Religion. 
APPEALS. 

In  treason  long  disused;  appeals  of  treason  in  parliament 
wholly  taken  away  by  stat.  349.  ii.  150 

Year  and  day  for  bringing  appeal  of  murder,  how  computed. 

427 

Whether  jury  may  find  guilty  of  manslaughter  one  appealed 
of  murder.  449,  450 

In  appeals,  justices  of  nisi  prius  may  inquire  of  abettors, 
and  give  judgement,  and  if  plaintiff  nonsuit,  arraign  pri- 
soner at  king^s  suit.  ii.  41,  *149 

May  allow  clergy  to  a  convict  of  manslaughter  on  appeal. 

ii.  41,  ♦149 

If  appellant  die  or  release,  tho  appellee  be  indicted  also,  yet 
on  nonsuit  of  plaintiff,  proceeding  for  king  shall  not  be  on 
indictment,  but  appeal.  ii.  *149 

What  causes  of  abatement  of  appeal.  ii.  149, 150 

Wiiere  party  stricken  in  one  county  dies  in  another,  appeal 
in  either.  ii.  163 

In  appeal  of  death  by  writ,  person  killed  is  certain,  but  an 
appeal  of  robbery  writ  general,  and  it  appears  not  what 
goods  are  till  declaration.  ii.  221 

Aultrfoits  convict  and  clergy  had  a  good  bar  to  indictment 
or  appeal  for  same  crime.  ii.  251 

And  so,  if  clergy  prayed,  and  court  will  advise  upon  it,  tho 
clergy  not  actually  allowed.  ib. 

For  pleas  to  appeal.     Vide  Plea. 

If  appellee  stand  mute,  judgment  of  peine  fort  fy  dure  shall 
be  given.  ii.  317 

Vide  Mute. 

Far  restitution  in  appeals  of  robbery.    Vide  RBSTiTirPioN. 

For  appeal  of  rape.    Vide  Rape. 
VOL.  IL — 30 
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For  power  of  coroners  in  taking  appeab.    Ptde  Coronebs. 
For  process  in  appeal.    Vide  Outlawry. 
Where  clergy  ousted  in  appeal,  or  not.    Vide  Clehgt. 
For  appeal  by  approver.    Vide  Approver. 
For  arraignment  on  appeal.    Vide  Arraignment. 
APPROVER. 

Coroner  has  power  to  take  his  accusation,    ii.  Pages  67,  227 
Approvement  described.  ii.  67 

In  discretion  of  court  to  admit  him  to  approve  or  not    ii.  226 
Admitting  approver  long  disused.  ib. 

Of  what  offenses  approvement  may  be.  ii.  227 

In  what  suits.  ii.  228 

When  one  shall  become  approver.  ii.  228,  229 

Before  whom  he  may  become  such.  ii.  229 

Of  the  manner  of  approvement  and  allowance  of  it.  ib. 

What  duty  of  court  on  party's  confessing  felony  and  pray- 
ing a  coroner.  ii.  229,  230 
What  process  on  appeal  by  approver.  ii.  230,  231 
Of  proceedings  on  appeal  after  appearance  of  appellee. 

iL  232,  233 
ARRAIGNMENT. 
Definition  and  various  etymologies  of  the  word. 

344.    ii.  216  to  219 

A  rescuer  of  a  traitor,  or  one  suffering  a  wilful  escape,  or 

receiver  of  a  traitor,  shall  not  be  arraigned  till  principal 

convict.  237,  238,  5  1,  698.    ii.  224 

None  to  be  attaint  of  treason  without  arraignment,  except 

outlawed,  S^c.  334,  347  to  350 

If  indictment  of  murder  charge  one  as  principal  in  first 

degree,  another  as  present  and  assisting,  if  principal  in 

first  degree  neither  appear  nor  be  outlawed,  principal  in 

second  degree  arraigned.  437.    ii.  223 

Felons  arraigned  on  the  mainouvre  at  king^s  suit.    156, 348 

But  such  arraignment  wholly  ousted  by  statutes.        ii.  149* 

Appeal  brought  at  party's  suit,  and  plaintiff  nonsuit  on  that 

appeal,  ofiender  arraigned  at  king^s  suit  thereon,  and  so 

if  appellant  die  or  release,  and  tho  he  be  indicted  as  well 

as  appealed,  yet  on  nonsuit  of  plaintifiT,  proceeding  for  the 

king  shall  be  on  appeal  only.  ii.  149*^,  221 

But  it  must  be  where  plaintiff  hath  declared  on  appeal  by 

writ,  or  hath  formed  his  appeal  by  bill.  ii.  149* 

Where  defendant  shall  be  arraigned  on  appeal,  where  not. 

ii.  149*,  150*,  221 
Where  appeal  bad,  defendant  may  be  arraigned  on  indict- 
ment, if  any,  before  the  court.  iL  150* 
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If  none,  court  may  bind  him  over  to  another  sessions,  and 
in  mean  time  to  be  of  good  behaviour.  ii.  Page  150* 

In  civil  action  de  uxare  rapid  cum  bonis  viri^  if  defendant 
was  convicted,  it  antiently  served  for  indictment.        '    id. 

So  in  special  verdict  in  trespass  for  taking  goods  in  B.  R.  if 
it  was  found  that  defendant  took  them  feloniously,  an- 
tiently  this  served  for  indictnient.  ii.  150*,  151* 

And  so  if  on  a  justification  in  slander  for  calling  a  man 
thief,  verdict  be  for  defendant,  and  this  be  in  B.  R.  and 
for  felony  in  same  county  where  court  sits,  or  if  before 
justices  of  assize,  having  also  a  commission  of  gaol- 
delivery,  plaintiff  shall  be  forthwith  arraigned  on  this  ver- 
dict ii.  151* 

But  return  of  rescue  of  felon,  or  breach  of  prison,  not  suffi- 
cient to  arraign  party  upon.  ib. 

In  treason  or  felony  offender  must  appear  in  person,    ii.  216 

Of  what  parts  arraignment  of  a  prisoner  consists,  ii.  218,219 

If  prisoner  hath  any  matter  to  plead,  either  in  abatement  or 
bar,  then  he  pleads  without  immediate  answering  to  the 
felony;  but  in  some  cases  ai  trove  ne  soiij  then  to  the 
felony,  not  guilty.  ii.  21 9 

Prisoner  to  be  brought  to  bar  without  irons,  unless  danger 
of  escape.  ib. 

But  usually  brought  to  bar  in  vinculis  for  fear  of  escape; 
but  stands  at  bar  unbound,  till  judgment.  ib. 

In  murder  antiently  court  forebore  to  arraign  prisoner  on 
indictment,  till  year  and  day  past,  whether  pending  appeal, 
or  not.  ii.  220,  249 

But  now  by  statute  justices  shall  try  him  on  indictment  of 
murder,  i;c.  tho  within  year,  and  if  acquitted,  he  shall  not 
be  discharged;  but  at  discretion  of  justices  continued  in 
custody;  or  on  bail,  till  year  and  day  past.  ii.  220, 249, 250 

Where  an  inquisition  before  coroner  is  returned,  and  there  is 
also  an  indictment  for  same  offense,  on  which  best  to  ar- 
raign prisoner;  and  where  there  ought  to  be  a  cesset  pro* 
cessus  on  coroner's  inquest.  ii.  221,  222 

In  case  of  appeal  and  indictment  for  same  offence,  where 
there  ought  to  be  a  cesset  processus  on  indictment  ii.  221 

If  indictment  be  of  manslaughter,  and  coroner's  inquest  of 
murder,  best  to  arraign  of  highest  offence,  and  spare  the 
other.  ii.  222 

If  both  of  murder,  but  one  insuflBcient,  then  to  arraign  on 
good  one.  ii.  222,  239 

If  both  good,  and  returned  into  court  same  sessions,  best  to 
arraign  prisoner  on  both,  (so  as  they  be  put  on  same  in- 
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quest  to  be  tried,)  and  to  indorse  acquittal  or  attainder  on 
both  presentments;  jury  to  be  directed  to  acquit  him  on 
both,  if  acquitted  on  one,  and  econt;er#o.  it.  Pa^es  222^239 

Felon  may  be  arraigned  of  breach  of  prison  before  convict 
of  first  felony ;  contra  of  escape  or  rescue.  ii.  224 

Yet  if  Jt.  be  acquitted  of  principal  felony,  he  may  plead  that 
acquittal  in  bar  to  indictment  for  breach  of  prison.     611, 

612.  ii.  224 

Where  one  brought  in  on  exigent  shall  be  arraigned  de  novoj 

ii.  224,  225 

If  any  exception  taken  by  way  of  abatement,  counsel  shall 
be  assigned.  ii.  236 

Prisoner  should  not  formerly  in  any  case  have  had  a  copy, 
but  only  oyer  of  indictment.  ib. 

If  exceptions  to  indictment  appear  material,  court  can  quash 
it,  and  direct  new  bill  to  be  sent  to. grand  jury,  wherein 
the  faults  may  be  amended,  and  prisoner  arraigned  de 
novo.  ii.  237 

One  indicted  on  two  indictments;  one  for  murder,  other  on 
1  Jac.  of  stabbing;  he  shall  be  arraigned  on  both.    468. 

ii.  239,  240 

If  on  special  verdict  finding  a  felony,  court  erroneously  ad- 
judge it  none,  and  that  judgment  be  reverst,  whether  party 
shall  be  executed  or  arraigned  de  novo.  ii.  247 

Justices  would  rarely  arraign  prisoner  on  indictment,  espe- 
cially for  murder,  within  year  after  deaths  in  favour  of 
appeal,  unless  appellant  an  Infant,  or  evidence  very  preg- 
nant, ii.  249 

«^.  attaint  of  felony  by  outlawry,  outlawry  reversed,  be  shall 
be  put  to  answer  same  felony.  ii.  251 

One  by  coroner's  inquest  found  to  have  killed  a  thief  assault- 
ing to  rob,  fyc.  shall  not  be  arraigned  on  that  indictment, 
but  dismissed  without  any  judgment.  ii.  395 

Justices  of  assise  cannot  arraign  at  K.'s  suit  on  nonsuit  be- 
fore them  on  appeal,  but  this  done  in  B.  S,  on  return  of 
postea.  ii.  404 

How  a  madman  should  be  treated  on  his  arraignment. 
Vide  Ideot. 

For  arraignment  cf  accessary.     Vide  Principal  and  Ac- 

CESSART. 

ARREST. 
Who  pursues  not  a  felon  is  fineable.    448,  449,  484,  593. 

ii.  75,76 

On  cap.  ad  satisfaciendum^  doors  cannot  be  broke  open; 

but  on  an  habere  facias  possessionem,  they  may.  458 
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Officer  entering  by  outward  door  open,  may  break  open  in- 
ward doors.  P^g^  458 

If  warrant  not  strictly  lawful,  yet  if  matter  within  justice's 
jurisdiction,  and  warrant  under  bis  seal,  officer  not  to  dis- 
pute validity.  460 

Justices  warrant  where  void,  and  officer  subject  to  false  im- 
prisonment. 677 

Where  matters  being  within  justice's  jurisdiction,  officer  ex- 
cused, ib. 

Warrant  not  expressing  certainty  of  crime,  irregular,  and 
officer  cannot  break  open  doors.  577,  584 

One  taken  on  such,  how  to  be  discharged.  578 

If  rescued  or  wilfully  let  go,  such  escape  or  rescue  not  felony. 

ib. 

Such  warrant  erroneous,  not  void ;  it  excuseth  in  false  im- 
prisonment, real  crime  being  felony,  or  crime  within  jus- 
tices cognizance.  ib. 

General  warrant  to  take  all  suspected  void ;  false  imprison- 
ment lies  for  one  taken  thereon ;  contra  of  rule  in  B.  JR.  of 
same  import.  580, 586,  587.  ii.  105, 112 

Justices  may  issue  warrant  for  treason,  examine  and  com- 
mit. 580 

Where  justice  of  foreign  county  may  issue  his  warrant  against 
a  felon,  and  commit.  580 

Warrant  issued  by  justice  of  proper  county  to  take  a  felon, 
he  before  arrest  flies  into  foreign  county,  and  is  pursued 
and  taken,  he  must  be  carried  before  justice  of  foreign 
county;  but  if  taken  in  proper  county,  he  escape  into  the 
foreign,  he  may  be  brought  before  justices  of  either.    581. 

ii.  94,  115 

Constable  hath  same  protection  on  pursuit  and  arrest  in 
foreign  county,  as  proper,  whether  he  bath  a  warrant  or 
not  ii.  94 

Warrant,  to  whom  directed.  581.  ii.  110 

May  be  directed  to  a  private  man,  but  be  not  compellible  to 
execute  it.  581.  ii.  110 

Officer  refusing  or  neglecting  may  be  indicted.  581 

Constable  cannot  substitute.  ib. 

Constable  not  bound  to  execute  warrant  out  of  his  district, 
yet  factum  valet.  582.  ii.  110 

Before  whom  warrant  returnable ;  difference,  where  returna- 
ble generally, and  where  before  justice  who  made  it;  not 
in  election  of  party  to  go  before  whom  he  pleases.    582. 

ii.  112 

On  warrant  for  surety  of  peace,  or  good  behaviour,  or  against 
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one  that  hath  dangerously  wounded  another,  business  de- 
clared, and  prisoner  demanded,  doors  may  be  broke  open. 

Pages  459,  582.  ii.  94,  95, 117 
If  officer  hath  once  laid  hands  on  prisoner,  he  may  break 

open  outward  doors  to  take  him.  459 

If  warrant  directed  to  five  bailiffs  two  or  three  may  execute 

it.  ih. 

Sheriff  or  bailiff,  on  cap.  uilegatum^  cap.  pro  JinCj  or  other 

process  for  kingj  may  break  open  doors,  if  not  opened  on 

demand.  459 

Where  officer  must  shew  his  warrant,  or  not.    458, 462, 583. 

ii.  92,116 
A  private  man  must  shew  his  warrant,  or  signify  contents. 

459 
What  sufficient  notice  of  a  man's  being  a  constable,  &c. 

460  to  464 
Justice  of  peace  may  grant  a  warrant  on  probable  suspicion, 

and  doors  may  be  broke  open  by  him  to  whom  directed. 

579,  580,  583 
For  what  end  constable,  or  any  other,  during  affray,  may 

break  open  doors,  unless  one  dangerously  wounded  or 

killed.  589.     ii.  95 

Of  what  offenses  constable  having  received  information,  or 

any  private  man,  without  a  warrant  may  arrest,  and  break 

open  doors  on  refusal  to  open  them,  or  deliver  up  party. 

589 
Where  law  makes  a  private  man  an  officer,  and  he  may 

arrest  a  felon,  and  in  order  thereto  break  open  doors. 

588.  ii.  76,  77,  92,  202,  203 
Where  constable  ex  officio  may  break  open  doors  to  take 

felon.  ii.  90,  92,  202,  203 

Where  constable  on  hue  and  cry  may  break  open  doors,  or 

not.  ii.  102, 103 

What  previous  to  breaking  open  doors.  ii.  103 

Difference  between  private  man's  and  constable's  arresting 

on  suspicion.  ii.  92 

On  excommunicato  capiendo  doors  cannot  be  broke  open. 

ii.  116 
If  justices  issue  a  warrant  to  take  a  felon,  who  is  in  justice's 

house,  officer  after  demand,  &c.  may  break  open  the  door; 

an4  so  for  suspicion  of  felony.  ii.  1 16,  1 17 

Where  sheriff  on  civil  process  may  break  open  the  house  of 

another  than  the  party  against  whom  process  is.  ii.  117 
Judge  of  B.  R.  may  ore  tenus  command  a  tipstaff  to  arrest, 

without  expressing  the  cause.  ii.  586 
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Officer  or  private  man  breaking  open  a  house  to  take  a  felon, 
a  trespasser  to  the  owner,  if  felon  not  there,     ii.  Page  117 

Justicea  of  oyer  and  terminer  may  issue  a  commission  to 
take  one  indicted  before  them,  whereby  doors  may  be 
broke  open,  but  commission  must  be  shewn  if  demanded. 

ii.  106 

Constable,  on  his  watch  may  break  open  doors  to  keep  the 
peace,  or  in  case  of  disorderly  drinking,  or  noise  in  a 
house  at  unseasonable  hours.  ii.  94,  95 

Constable  ex  officio  may  arrest  one,  that  has  broke  the  peace 
in  his  view,  and  keep  him  in  his  house  or  stocks.  587 

Where  one  is  dangerously  hurt,  constable  may  imprison  on 
common  fame,  or  report  of  another.  ib. 

Whether  on  an  affray  out  of  view,  he  can  arrest  without 
warrant.  ib. 

Where  private  man  may  arrest  without  warrant,  whether 
felony  done  in  same  county,  or  not.  587,  588.  ii.  76 

•(*•  dangerously  wounds  B.  C,  being  present  may  imprison 
Ji.  till  brought  before  justice,  or  delivered  to  constable. 

558.  ii.  77 

Felony  committed,  a  private  man  may  arrest  on  probable 
cause  of  suspicion.  '    558,  595.  ii.  78,  81 

What  are  probable  causes.  588.  ii.  81 

How  and  in  what  time  private  man  to  dismiss  himself  of 
offender.  689.  ii.  77,  81 

Most  usual  and  safe  to  bring  him  before  a  justice,  or  if  that 
cannot  be  done  in  time,  to  call  constable  to  one's  assist- 
ance. 590.  ii.  76,  77 

Whether  private  man  can  raise  power  to  take  or  detain  a 
felon.  601.  ii.  76 

Prevention  of  arrests,  a  misdemeanor,  not  felony.  606 

Of  persons  that  may  arrest.  ii.  72 

What  required  to  maintain  a  justification  of  imprisonment, 
on  suspicion,  and  how  officers  and  private  men  are  to 
justify  in  such  cases.  ii.  78,  79,  80,  91 

No  felony,  no  ground  of  suspicion.  ii.  78 

No  felony  done,  party  arrested  may  be  inlarged,  and  escape 
dispunishable.  ii.  78,  79 

But  in  case  of  a  felony,  tho  party  arrested  innocent,  who  lets 
him  go  not  being  duly  delivered,  is  punishable.  ii.  79 

Regularly,  party  suspecting  must  arrest.  ib. 

What  party  suspecting  is  to  do  to  oblige  constable  to  as- 
sist, ib. 

Justice  to  be  acquainted  by  him  with  whole  case.  ib: 
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Justification  in  aid  of  constable  on  felony  done,  and  a  suspi- 
cion, is  good.  ii.  Pages  79,  80 

Suspicion  may  be  by  any;  imprisonment  must  ^  by  con- 
stable. iL  80 

If  goods  of  j3.  be  stolen,  and  found  in  B*s  custody,  and  t4. 
makes  the  case  appear  to  the  constable,  and  requires  him 
to  bring  B.  before  a  justice,  this  is  a  good  justification  in 
•4.  sans  averment f  that  he  suspected  him.  ti. 

A  felony  committed,  J3.  has  probable  cause  to  suspect  B. 
and  acquaints  C.  with  the  whole  matter,  C  hereupoa 
having  probable  cause  to  suspect  B.  may  justify  by  his 
own  suspicion;  and  so  may  one  coming  in  aid  of  Jl.  to 
arrest  B.  ib. 

One  may  allege  twenty  causes  of  suspicion,  and  it  shall  not 
make  his  plea  double:  what  makes  an  issue  upon  the 
whole.  ii.  81 

If  private  man  discharge  party  suspected  without  bringing 
him  to  justice  or  constable^  it  is  an  escape,  but  makes  not 
imprisonment  illegal.  ib. 

He  must  not  carry  him  to  gaol  of  any  other  county  than 
where  taken,  unless  there  be  no  gaol  in  that  county.  ii.81 

Arrest  on    suspicion  permitted  by  law,  not  commanded. 

iL  82, 84 

Not  same  privilege  in  all  points  allowed  to  him,  that  arrests 
on  suspicion,  as  to  one  arresting  on  hue  and  cry,  or  by  war- 
rant, or  his  certain  knowledge  of  the  felony,    ii.  78, 83, 84 

If  he,  that  arrests  on  suspicion,  break  open  doors,  it  is  at  his 
peril;  if  party  be  a  felon,  it  is  justifiable,  otherwise  not; 
but  hfi  may  enter  by  the  doors  open  to  arrest.  iL  82 

To  prevent  murder  a  private  person  may  break  open  doors.. 

ib. 

But  in  all  arrests  must  acquaint  party  with  cause  thereof,  ib. 

Party  not  bound  to  take  notice  of  a  private  man  as  authorized 
to  arrest,  and  may  fly  from  him  if  innocent  iL  83 

But  is  bound  to  take  notice,  and  submit  to  a  constable  arrest- 
ing in  king's  name,  or  ofiiering  so  to  do.  ib. 

Private  man  cannot  beat  innocent  man  arrested  on  suspicion, 
but  only  lay  his  hands  gently  on  him.  ib. 

A  bailiff  cannot  beat  defendant  before  the  arrest,  yet  after 
arrest  and  escape,  a  bailiff  may  justify  beating  him.       ib. 

Of  officers  of  publick  justice  viriuie  officii  empowered  by 
law  to  arrest  felons  and  persons  suspected  of  felony,  and 
who  they  are.  ii.  85,  86,  &c. 

How  they  are  protected  by  law.  iL  85 
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Their  actings  not  arbitrary,  but  necessary  duties;  they  under 
severe  punishments  for  neglect.  ii.  Page  85 

Need  no  warrant  to  arrest  felons,  and  those  probably  sus- 
pected, ib. 

AU  persons  bound  to  be  aiding  and  assisting  to  those  officers 
upon  their  summons  in  preserving  the  peace,  and  appre- 
hending malefactors,  especially  felons.  ii.  86 

If  any  refuse,  how  punishable.  581.  ii.  86, 115 

Assistants  under  common  protection  of  law  with  officers,  ii.  85 

By  statute  may  plead  general  issue,  and  have  double  costs, 
as  well  as  officers.  ib. 

Where  a  private  man  may  arrest  a  felon,  these  officers  may 
do  it.  ib. 

What  power  justices  of  peace  have,  quoad  arrest  of  felons,  ib. 

Justice  seeing  a  felony,  or  other  breach  of  peace  done  in  his 
presence,  may  arrest  felon.  587.  ii.  86 

So  he  may  by  word  command  any  one  to  take  him,  which  is 
a  good  warrant  without  writing.  ib. 

But  if  done  in  his  absence^  then  must  issue  his  warrant  in 
writing.  ib. 

If  there  be  any  riot  or  breach  of  peace  like  to  happen  by  a 
tumultuous  meeting,  fyc.  he  may  command  his  servant  or 
others,  to  prevent  it  by  arresting  parties.  ii.  86,  87 

If  he  hath,  either  from  himself  or  by  a  credible  information, 
knowledge  of  a  felony  done,  and  just  cause  of  suspicion  of 
any  one,  he  may  himself  arrest  and  commit  that  person,  ii.  87 

By  statute  sheriff  injoined  to  arrest  felons,  and  all  persons  re- 
quired to  assist  on  his  summons.  ib. 

Taking  felons  belongs  to  sheriff,  as  conservator  of  peace,    ib. 

Sheriff  may  arrest  one  suspected  of  felony.  ib. 

Coroner  conservator  of  peace  with  regard  to  all  felonies,  and 
can  command  them  to  be  apprehended,  tho  he  can  take  no 
inquisition  but  of  death.  ii.  88 

Office  of  constable,  ministerial  and  original,  or  primitive,  as 
conservator  of  peace  at  common  law.  ii.  88,  90 

Ought  to  execute  precepts  of  justices^  coroners,  i^^c.  or  in  de- 
fault, fineable.  ib. 

By  his  original  power  may,  for  breach  of  peace  and  some 
misdemeanors  less  than  felony,  imprison.  ii.  88,  90 

If  one  expose  an  infant  in  the  cold  to  destroy  it,  or  charge 
parish,  constable  may  take  him  and  put  him  in  the  stocks,  ib. 

If  assaulted,  tho  in  his  own  case,  may  imprison  party  and 
carry  him  to  gaol.  ib. 

But  for  opprobrious  words,  or  a  general  hindrance  of  him  to 
summon  trained  bands  to  attend  mayor  of  London  on  his 
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precept,  held  he  could  not  justify  imprisoning,  but  ought 
to  have  brought  party  to  a  justice.  ii.  Pages  88,  90 

What  may  be  done  by  a  constable,  may  be  done  by  his  de- 
puty; for  by  law  he  may  make  adeputy^  who  within  iJae. 
may  plead  general  issue.  ib. 

If  one  menace  to  kill  another,  on  complaint  constable  may 
arrest  and  put  him  into  the  stocks,  till  he  can  convenieotly 
bring  him  to  a  justice,  and  to  avoid  present  danger,  ii.  88,89 

Constable  cannot  take  surety  p(  peace  by  recognisance,  but 
whether  by  bond,  and  that  for  afiiray  or  menace  of  breach 
of  peace  in  his  view.  ii.  89,  90 

If  he  be  informed,  that  a  man  and  woman  are  incontinent 
together,  he  may  take  neighbours  and  arrest  them,  atid 
commit  them  to  find  sureties  for  good  behaviour.  ib. 

Whether  he  may  arrest  one  suspiciously  resorting  with  wo- 
men of  ill  fame  to  a  house  suspected  of  common  bawdry, 
and  what  a  good  justification  for  him,  or  any  in  his  assist- 
ance to  plead.  ib. 

May  arrest  suspicious  night-walkers  and  men  that  ride  armed 
in  fairs  or  markets,  or  elsewhere.  ib. 

May  execute  his  office  on  information  and  request  of  others, 
that  suspect  and  charge  offenders  but  with  suspicion,     ib. 

Where  felony  done,  he  may  ex  officio  arrest  and  imprison, 
till  felon  can  conveniently  be  conveyed  to  a  justice  or  com- 
mon gaol.  ii.  89^  90 

All  one,  whether  felony  done  in  same  vill,  or  in  any  other 
vill  or  county,  if  felon  be  within  vill,  where  he  is  consta- 
ble, ib. 

Is  by  law  injoined  to  take  a  felon,  and,  if  he  neglects  his  duty, 
indictable.  ii.  9L 

Not  material  whether  he  saw  felony  committed,  or  hath  it  by 
complaint  and  information ;  in  both  cases  bound  to  take 
felon,  and  search  for  him  within  limits  of  his  jurisdiction, 
and  to  raise  hue  and  cry.  ib. 

If  a  felony  done,  j3.  suspects  B.  on  probable  grounds,  and 
acquaints  constable,  and  requires  his  aid,  constable  may 
apprehend  B.  tho  suspicion  arise  in  j}.  first.  ib. 

But  j}.  ought  to  be  present.  ib. 

He  ought  also  to  inquire  and  examine  circumstances  and 
causes  of  suspicion  of  t^.  which  tho  he  cannot  do  on  oath, 
yet  such  information  may  make  it  constable's  suspicion. 

ii.  91,  92 

A  felony  in  fact  must  be  done,  and  constable  must  aver  it  in 
his  plea,  and  it  is  issuable.  ii.  92 
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Constable,  officer  known  within  vill,  presumed  of  sufficien- 
cy, ii.  Page  92 

Constable  to  do  his  duty,  as  well  in  case  of  probable  suspicion, 
as  actual  felony.  ii.  93 

On  a  sudden  aflfray  he  naay  put  parties  in  stocks  or  prison, 
till  their  passion  or  intemperance  be  over.  ib. 

If  crime  committed,  for  which  constable  may  arrest,  whither 
he  may  convey  prisoner.  ii.  95 

Safest  to  carry  him  before  a  justice.  ib. 

Till  he  can  conveniently  convey  parties  arrested  to  a  justice, 
or  common  gaol,  he  may  detain  them  in  stocks,  if  none  in 
that  vill,  then  in  those  of  next.  ii.  95,  119 

If  he  be  of  quality  or  sick,  how  long,  and  where  constable 
may,  and  ought  to  keep  him.  ii.  96,  119, 120,  122 

Charges  of  sending  malefactors  to  gaol  by  common  law  are 
to  be  born  by  vill,  where  apprehended;  but  by  statute  by 
prisoner,  if  able;  if  not,  how  levied.  ii.  96 

Commission  issuing  out  of  Chancery  to.  take  J.  S.  and  his 
goods,  before  indicted,  against  law.  ii.  106 

Yet  a  good  justification  in  officer.  ib. 

Sheriff  at  common  law  might  issue  a  warrant,  to  .take  a  felon 
before  indictment.  ii.  107 

Coroners  by  their  warrants  may  attach  man-slayers  after  in- 
quisition finding  them  guilty.  "  ib. 

May  also  make  out  warrants  against  persons  present,  and  not 
guilty;  against  burglars  and  robbers.  ib. 

If  warrant  be  barely  for  a  misdemeanor,  officer  cannot  pur- 
sue party  into  another  county;  but  in  case  of  felony,  affray, 
or  dangerous  wounding,  officer  may  pursue  him,  and  raise 
hue  and  cry  upon  him  into  any  county.  ii.  115 

Justice^s  warrant  sufficient  cause  of  suspicion  and  pursuit,  ib. 

One  having  warrant  to  arrest  for  felony,  fyc.  cannot  make  a 
warrant  to  another  as  his  deputy,  or  command  another  to 
execute  it  in  his  absence.  ib. 

Warrant  directed  to  a  known  officer,  enough  for  him  to  say, 
I  arrest,  &c.  ii.  116 

Safe  for  officer  to  acquaint  party  with  what  he  arresteth  him 
for.  ib. 

A  warrant  of  a  justice  may  be  executed  in  a  franchise.      ib. 

If  justice  hath  jurisdiction,  tho  he  err  in  granting  his  war- 
rant, officer  in  executing  it  excusable.  ii.  119 

Yet  in  some  cases,  as  touching  rates  for  the  poor,  tho  he 
hath  jurisdiction  by  43  Eliz.  officer  is  punishable  for  exe- 
cuting warrant,  where  none  ought  to  issue,  because. a  cir- 
cumscribed jurisdiction,  ii.  119 
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After  arrest  officer  forthwith  to  bring  party  to  gaol,  or  to 
justice,  according  to  warrant.  ii.  Page  119 

When  he  hath  brought  him  to  justice,  yet  in  law  he  is  in 
custody,  till  either  justice  discharge  or  bail  him,  or  till  he 
be  actually  committed.  '  iL  120 

For  more  touching  warrants.    Vide  Justice  of  Pbacz. 

fVhere  killing  peace-officer  is  murder  or  manslaughter. 
Vide  Murder  and  Manslaughter. 

Where  killing  a  feton^  that  resists  or  flies  be/ore  or  after 
arrest y  is  justifiable  or  not.    Vide  Homicide. 

Vide  Commitment,  Hue   and  Cry,  Justification,  avd 
Peace  Officer. 
ARSON. 

Defined.  i.  566 

Felony  at  common  law;  irreplevisable  by  statute;  antient 
judgment  burning.  ib. 

By  8  H.  6.  letters  of  menace  were  treason.  567 

Not  said  in  indictment  domum  mansionaletn,  but  do- 
mum,  ib* 

What  shall  be  said  domus.  567,  568 

Where  felony,  or  not,  to  bum  a  barn  or  out-house.  567 

In  Northumberland  felony  by  statute  to  burn  a  stack  of 
corn.  568 

Burning  house  of  another,  felony;  but  if  tenant  for  years 
burn  his  own  with  intent  to  burn  another's,  and  none  but 
his  own  is  burnt,  only  a  misdemeanor;  contra^  if  house 
of  another  burnt.  567,  568 

Setting  fire  to  a  house  without  burning  any  part,  no  felony; 
contraj  if  part  burnt,  felony  by  common  law.        568, 569 

Must  be  a  wilful  and  malicious  burning,  else  only  tres- 
pass. 569 

•tf.  intending  to  burn  B.^s  house,  burns  C^s;  felony.         ib. 

Where  burning  a  house,  outhouse  or  barn,  shall  be  oust  of 
clergy,  or  not.  567  to  575 

Accessaries  before  ousted  by  4  ^  5  P.  ^  M  572  to  575 

Whether  attainder  by  outlawry  formerly  ousted  them  of 
clergy.  573 

Whether  men  in  orders  convict  hereof  shall  have  clergy.  574 
ASSAULT. 

Where  one  enters  on  possession  of  another,  where  justifi* 
able,  where  not.  485,486 

Vide  Homicide,  Murder  and  Manslaughter^ 
ASSEMBLY.— FiWe  Riot. 

ASSENT. — Vide  Principal  and  Accessary.  » 

ASSISE. — Vide  Justice  of  Assise. 
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ASSOCIATION. — Vide  Commission,  Gaol-Delivery^  Otse 
AND  Tebminsb. 

ATTAINDER.  Pages 

None  to  be  attaint  without  being  arraigned.  ii.  344  to  350 
Clergy  allowed  to  one  attaint.  521 

Whether  outlawry  is  an  attainder.  521.  ii.  350,  352 

yide  Forfeiture. 

AUTERFOITS    ACQUIT,   ATTAINT   OR    CONVICT.— 
Vide  Judgment,  Pleas,  Verdict. 

BAIL. 

One  bailed  is  in  cusiodid;  contra^  of  one  let  to  mainprize. 

325,  620 

How  the  several  entries  are,  and  of  other  differences  be- 
tween bail  and  mainprize.  ii.  35,  124, 125 

Admitting  bail,  where  it  ought  not,  a  negligent  escape,  but 
not  voluntary,  except  by  design.  596,  597 

Bail  antiently  taken  in  no  sum  certain,  but  iradiiur  in  bat- 
Hum  to  /.  S.  which  is  the  usual  form  in  all  civil  actions. 

ii.  125 

Of  bail  corpus  pro  corpore;  now  rarely  used;  why  disused; 
only  fined,  if  he  brought  not  in  principal  at  the  day.      ib. 

In  civil  actions  this  bail  sometimes  in  use.  ib. 

Usually  bail  only  a  recognisance  in  a  sum  certain,  for  ap- 
pearance of  a  felon;  principal  bound  in  double  the  sum. 
Vide  the  form.  ib. 

What  sort  and  number  of  sureties  are  required,  but  these 
things,  as  well  as  the  sum,  discretionary  in  him  who 
takes  recognizance;  therefore  sureties  may  be  examined 
upon  oath.  ib. 

What  the  words  ad  standum  juri  import.  ii.  126 

Form  of  the  true  and  regular  bail,  where  party  an  infant, 
or  in  prison,  and  so  absent;  hereupon  a  warrant  issues 
under  hand  and  seal  of  the  person  who  takes  the  bail, 
for  his  enlargement,  called  liberate.  ib. 

SSal  of  justice  not  necessary;  subscription  sufficient.  ib. 

If  party  bailed  by  justice  before  commitment,or  if  committed 
and  brought  into  B.  B.  or  sessions  to  be  bailed,  then  him- 
self is  also  bound.  ib. 

Sometimes  recognizance  simple,  with  a  condition  added  for 
his  appearance,  and  sometimes  condition  contained  in 
body  of  recognizance.  ib. 

When  any  is  bailed  for  any  misdemeanor  by  B.  B.  either 
on  return  of  habeas  corpusy  or  otherwise,  the  return  or 
record  ought  to  be  first  filed,  and  a  commitiiur  mares- 
callo  entered,  and  then  bail  taken.  iL  126, 127 
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All  bailed  in  B.  R.  are  de  facto^  or  supposed  in  la^  to  be 
in  cusiodid  marescalli,  ii.  Page  127 

Such  bail  not  only  a  recognizance  in  a  sum  certain,  but  also 
real  bail,  and  they  are  his  keepers,  and,  if  cause,  are 
punishable  by  fine  beyond  the  sum  mentioned,  and  may 
reseise  prisoner,,  if  they  fear  his  escape,  or  render  him  in 
their  own  discharge.  ii.  126, 127 

Regularly,  in  all  offenses  against  common  law  or  statutes, 
that  are  below  felony,  offender  bailable,  except  after  judg- 
ment, or  bail  be  ousted  by  statute.  ii.  127 

What  statutes  relate  to  bailing  offenders.  ii.  127 

Who  antiently  were  principally  concerned  in  bailing  them. 

ii.  127,188,136 

Who  bailable  by  common  law,  or  not.  ii.  128, 129 

Exposition  on  3  £.  1.  iL  127  to  136 

B.  R.  may  bail  in  any  case  whatsoever,  either  in  treason  or 
murder,  but  this  discretionary,  not  dejure.        ii.  129, 148 

Whereon  bail  may  be  taken  by  B.  R.  viz.  on  original  indict- 
ment, fyc.  ii.  129 

One  found  guilty  of  homicide  se  defendendo^  justices  of 
gaol-delivery  may  certify  it  into  chancery,  that  he  ma7 
sue  his  pardon  on  course,  and  may  bail  him  till  next  ses- 
sions, ib. 

They  on  inquisition  before  coroner  finding  it  st  defendendo 
specially,  may  bail  party  till  next  sessions  to  procure  such 
pardon.  ii.  130 

They  may  in  the  interval  of  the  session  bail  a  convict  of 
manslaughter  having  a  pardon  to  plead,  to  another  ses- 
sions, ib. 

But  if  one  be  convict  on  trial  against  opinion  of  the  judge, 
judge  cannot  bail  him  to  sue  his  pardon.        *  ii.  130 

While  court  adviseth,  whether  convict  within  clei^y,  he  is 
not  bailable.  ii.  130,  ISl,  132 

One  indicted  of  murder  at  a  sessions  of  gaol-delivery  grays 
his  trial,  but  prosecutor  for  ^ng  is  not  ready:  oncaase 
shewn,  justice  of  gaol-delivery  may  bail.  ii.  131 

On^  arrested  by  king's  personal  command,  not  bailable  on 
writ  de  homine  replegiando,  yet  by  B.  R.  on  chancery  oa 
an  habeas  corpus.  ib. 

Such  a  mandate  under  the  great  seal,  void.  ib. 

Common  writs  de  homine  replegiando,  or  de  manucapiione 
directed  to  sheriff,  iL  132 

Some  crimes  not  bailable  for  the  heinousness,  other  for  the 
notoriety  of  them.  ib. 

Persons  outlawed  not  bailable  by  3  E.  1.  ib. 
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If  an  outlaw  of  felony  be  taken  on  a  capias  utlegatttm,  and 
plead  in  avoidance  of  outlawry,  or  bring  error  to  avoid  it, 
B.  R,  DQay  bail,  whether  outlawry  on  appeal  or  indict- 
ment, ii.  Pages  133,  139 

If  one  be  indicted  or  appealed  for  a  bailable  offense,  indict- 
ment or  appeal  hinders  not  his  bailment;  vide  where  not 
allowed  till  he  had  pleaded  to  the  indictment.  ii.  133 

If  one  be  indicted  before  justices  of  a  higher  jurisdiction;  as 
before  justices  of  oyer  and  terminer j  he  cannot  be  bailed 
by  justices  of  peace.  ib. 

Persons  having  abjured  for  felony,  not  bailable.  ib. 

Taken  in  the  mainouvre  not  bailable,  but  that  is  intended  of 
thief  himself.  ib. 

Felons  breaking  prison,  not  bailable.  ib. 

Nor  notorious  thieves;  herein  common  fame  may  be  opposed 
against  their  bailing,  unless  they  shew  reasonable  evidence 
to  prove  their  innocence.  ib. 

Nor  persons  approved,  except  approver  be  dead,  or  hath 
waved  his  appeal,  or  person  accused  be  of  good  fame.    ib. 

Nor  persons  arrested  for  arson.  ii.  133,  134 

Nor  for  falsifying  king's  coin.  ii.  134 

Nor  for  counterfeiting  king's  great  or  privy  seal.  ib. 

Nor  one  excommunicate,  unless  for  a  temporal  cause,  and 
then  on  a  prohibition  granted,  he  may  not  only  be  bailed, 
but  delivered,  or  on  an  appeal,  and  a  special  writ  de  cau- 
Hone  admittendd,  which  if  not  obeyed  by  the  ordinary,  a 
special  writ  may  issue  for  his  enlargement.  ii.  134 

Nor  one  imprisoned  for  some  open  misdeed;  as  if  .^.dan- 
gerously wound  B.  he  may  be  imprisoned  till  it  be  known, 
whether  party  will  die  or  live,  and  regularly,  not  bailable 
till  danger  appear  to  be  over.  ib. 

Nor  prisoner  for  treason,  that  toucheth  the  king,  whether 
indicted  or  not.  ib. 

But  all  these  crimes  are  bailable  by  B.  R.  ib. 

Who  bailable  by  sheriff  by  3  £.  1.  ii.  134,  135 

Persons  indicted  before  him  of  larceny,  if  of  good  fame.  ii.  134 

Or  imprisoned  for  a  light  suspicion.  ib. 

Or  indicted  for  petit  larceny.  ib. 

Or  accused  of  receiving  felons.  ib. 

Or  of  commandment,  force,  or  aid  to  felony  done.  ib. 

Regularly  in  all  felonies,  even  murder,  accessary  bailable,  till 
principal  attaint.  ii.  135 

But  principal  once  attaint,  and  then  accessary  taken,  he  shall 
not  be  bailable  till  he  hath  pleaded  to  indictment,  but  after 
plea  pleaded  he  shall.  ib. 
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One  indicted  for  offense,  wherefore  he  ought  not  to  lose  life 

or  member,  bailable,  save  for  offenses  against  acts  ousting 

.bail.  i\.FagelS5 

i    One  appealed  b^  an  approver  since  dead,  bailable.  ib. 

If  tenor  of  mittimus  be  to  detain  one  without  bail  or  main- 
prise; yet  if  offense  bailable,  he  may  be  bailed.         ii.  135 

Penalties  of  3  E.  I.  for  bailing  one  not  bailable,  and  for  de- 
taining persons  replevisable,  after  surety  offered.  ib. 

Justices  of  peace  being  instituted,  bailing  offender  devolved 
on  them.  iL  136 

Their  power  of  bailment  extended  farther  than  sheriff's,  and 
in  some  kinds,  than  limits  prescribed  by  3  £.  1.  ib. 

In  some  respects  sheriff's  power,  as  to  bailing  in  crimes  not 
capital,  inlarged  by  23  H.  6.  ii.  136,137 

By  34  E,  3.  Justices  of  peace  have  power  to  take  and  com- 
mit malefactors,  or  bind  them  to  good  behaviour,      it.  136 

1  R,  3.  gives  to  any  one  justice  power  to  bail  any  prisoner 
for  felony,  and  excepts  not  manslaughter.  iL  13> 

Before  this  act  doubtful,  whether  they  could  bail  till  in4ict-> 
ment  at  their  sessions.  ti. 

S  H.7.  repeals  1  S.  3.  as  to  bailing  by  one  justice,  and  gives 
it  to  two  justices,  whereof  one  of  the  quorum;  it  limits  their 
power  of  bailment  to  cases  bailable  by  law,  and  takes  in 
3  jB.  1.  as  the  directory^  who  are  bailable  by  law.         ib. 

\  fy  2  P.  Sr  M.  expresly  makes  3  £.  1.  a  direction  for  bailing 
offenders.  ii.  128,  132, 137 

By  1  4*  2  P.  4*  Af.  one  arrested  for  manslaughter,  or  other 
felony  bailable  by  law,  or  suspicion  thereof,  shall  not  be 
bailed  but  by  two  justices,  one  of  auorum,  both  to  be  pre- 
sent at  bailing  such  offender,  and  certify  it  at  next  gaol- 
delivery,  ii.  138 

But  justices  of  peace  and  coroner  in  London,  fyc.  to  do  as  for- 
merly, ib. 

Justices  of  gaol-delivery  may  fine  justices  of  peace  offending 
against  this  act.  ib. 

2fy^P.fy  M.  only  provides  for  examinations,  4*c.  to  be  taken 
by  justices,  as  well  on  commitment,  as  bailing  prisoner  for 
manslaughter,  or  other  felony.  ii.  13S 

The  question,  whether  justices  of  peace  may  bail  in  man- 
slaughter, considered.  ii.  138,  139, 140 

In  murder  B.  R.  only  can  bail.  ii.  139 

In  manslaughter,  if  there  be  plain  proof,  or  a  confession,  that 
one  was  killed,  and  that  by  J.  S.  whether  done  ex  malitid 
prsecogitatdy  or  on  a  sudden  falling  out^  or  but  ae  de/tn- 
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dendo;  yet  one  or  two  justices  (whereof  one  of  the  quorum^) 
cannot  bail  by  any  law  in  force.  ii.  Page  139 

Whether  it  doth  consiare  de  persond  occidenfiSj  or  de  modo 
occidendiy  or  not,  yet  if  parly  indicted  of  manslaughter,  or 
tho  it  were  but  se  defendendoy  justices  of  peace  cannot 
bail.  ib. 

But  if  manslaughter  committed,  and  a  party  suspect  is  brought 
before  two  justices  of  peace  (whereof  one  of  quoruniy)  and 
there  be  any  doubt  of  identity  of  the  person,  they  may  bail 
him  by  I  R.  3.  ib. 

1  R.  3.  the  basis  of  3  H.  7.  and  this  of  1  4-  2  P.  4-  M.       ib. 

3  E.  I.  {Westm.  1.)  tho  it  say  de  morie  hominisj  there  is  no 
bail  at  common  law,  it  must  be  intended,  when  offender 
is  certainly  known;  for  it  generally  provides,  that  persons 
taken  on  a  light  suspicion  shall  be  bailed.  ib. 

\  Sr  2  P.  fy  M.  supposing  one  taken  for  manslaughter  baila- 
ble, must  mean  such  a  manslaughter,  where  party  is  only 
suspected,  not  where  fact  is  done  by  him.         ii.  139,  140 ' 

Where  writ  de  homine  replegiando  lies,  or  not.  ii.  141 

Of  the  general  writ  manucaptione.  ib. 

Where  it  lies.  ii.  141, 142 

Some  taken  by  writ  or  process  may  be  bailed,  virtute  officii. 

ii.  143 

Where  special  writs  of  mainprise  lay.         '  ii.  143 

Prisoners  for  felony  antiently  bailed  to  serve  king  in  his 
wars.  ib. 

B.  R.  may,  viriuie  officii,  bail  any  brought  before  them. 

ii.  148 

Sheriff  might  formerly,  ex  officio,  at  common  law  bail  offen- 
ders indicted  before  him  in  his  TVrn,  or  on  a  commission 
to  him,  but  this  power  transferred  to  justices  of  peace. 

ii.  148,  149 

Marshal  of  B.  R,  took  on  him  antiently,  viriute  officii,  to 
bail  persons  indicted  or  appealed,  but  this  power  wholy 
ousted  by  statute.  ii.  149 

At  common  law,  without  aid  of  18  Eliz.  prisoner  acquitted 
might  be  bound  to  his  good  behaviour,  if  of  ill  fame.  ii.  394 

In  indictment  or  appeal  transmitted  to  justice  of  nisi  prius, 
if  prisoner  be  bailed  to  appear  in  B.  R.  and  appear  not, 
prisoner  to  be  called  on  his  bail,  and  default  recorded;  and 
TO  on  return  of  posiea,  new  process  against  prisoner  and 
his  bail.  ii.  404 

Perronating  bail,  felony  sans  clergy  by  1  Jac.  but  no  corrup- 
tion of  blood,  or  loss  of  dower.  696 
VOL.  IL — 31 
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Bail  taken,  but  not  filed,  not  within  it,  [but  since  made 
felony.]  ,     Poge  696 

Vide  Habeas  Corpus. 
BAILIFF. —  Vide  Arrest,  Homicids,  Murder. 
BAILMENT.— Firfc  Larcint. 
BARRETRY. 

Whether  in  indictment  will  need  be  alledged,  iL  180 

Triable  de  corpore  comiiai&s,  ib. 

A  barretor  is  so  every  where.  t*. 

BASTARD-CHILD.— Firfc  Evidence,  Indictment. 
BEHAVIOUR 

At  common  law,  without  aid  of  18  Eliz.  prisoner  acquitted 
might  be  bound  to  his  good  behaviour,  if  of  ill  fame.  ii.  394 
BIGAMY.— Firfe  Poligamy. 

BONA  &  CATALLA. —  Firfc  Indictment,  Restitutioii. 
BREACH    OF   PEACE.— Vide  Arrest,  Riot,  Justice  of 

Peace. 
BREACH  OF  PRISON. 

Thereby  causing  escape  of  traitors,  treason;  but  to  make  it 
so,  they  must  be  actual  traitors ;  so  of  felons,  felony.    141, 

234  to  237,  326 
Prisoner  for  treason,  fyc.  breaking  prison  may  be  indicted 
before  convict  of  principal  offense;  contra  of  escape  or 
rescue.  237,  238,  269,  611.  ii.  224,  854 

Breach  of  prison  by  traitor  only  felony.  ii.  237 

War  levied  to  break  prison,  with  intent  to  deliver  some  par- 
ticular persons,  unless  imprisoned  for  treason,  only  a  great 
riot ;  but  if  to  break  prisons  generally,  treason.  134 

Conspiracy  to  enlarge  a  traitor,  a  misdemeanor  only.        326 
Rescuing  prisoners  for  a  new  treason,  tho  not  expresly  men- 
tioned in  the  ac/,  is  by  necessary  construction  treason.  236 
If  commitment  not  in  writing  under  seal,  breach  of  prison, 
save  by  a  court  of  record,  no  felony.  583,  584 

Breach  of  prison  by  prisoner  for  a  misdemeanor^  felony  by 
common  law.  607 

Exposition  on  statute  da/rangentibtis  prisonam.  608  to  612 
What  a  prison  within  this  act.  608,  609 

What  being  in  prison  for  such  a  cause  as  requires  judicium 
vitae  vel  membrorum.  609  to  611 

Capital  offenses  only  intended  by  these  words.  609 

A  prisoner  for  petit  larciny  or  homicide  ae  dt^endendo,  ^c 
breaks  prison,  no  felony.  ib. 

But  if  commitment  express  larciny  above  value^  or  man- 
slaughter, tho  de  facto  otherwise,  felony.  %h. 
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lifnitiimus  want  a  regular  conclusion,  sufficient;  but  sans 
cause  eiypressed,  whether  felony.  Pag^  609 

When  breach  of  prison  first  became  felony.  610 

Enough,  if  prisoner  hath  a  notification  of  offense  whereof 
arrested,  to  make  breach  of  prison  felony.  ib. 

If  offense,  for  which  party  committed  appear  not  by  matter 
of  record,  as  indictment,  necessary  a  felony  be  done,  and 
so  laid  in  indictment,  and  proved;  else  breach  of  prison 
no  felony;  contra^  if  it  appear  by  record.  599,  610 

Breach  of  prison  within  clergy,  tho  principal  felony  not.  612 

Breach  of  prison  by  one  committed  for  suspicion  of  felony, 
if  a  felony  done,  is  felony.  610 

One  committed  for  a  felony  made  by  statute  Puisne  to  1  E. 
2.  breaks  prison,  felony.  611 

Prison  fired  without  privity  of  prisoner,  he  may  break  it  to 
preserve  himself.  ib. 

If  gaoler  set  open  prison  doors,  and  a  felon  escape,  no  felony 
in  prisoner.  i^. 

If  prisoner  rescued,  or  prison  broke  by  strangers  without  his 
privity,  no  felony  in  prisoner,  but  in  strangers  as  a  rescue; 
but  if  by  his  procurement,  felony  in  him,  as  a  breach  of 
prison.  ib. 

If  felon  acquitted  of  principal  felony,  he  shall  not  be  arraigned 
of  breach  of  prison,  or  if  indicted  for  the  latter  before  ac- 
quitted of  the  former,  and  then  be  acquitted  of  the  former, 
he  may  plead  it  in  bar  to  indictment  for  the  latter.  611, 612. 

ii.  224,  254,  255 

Breach  of  prison  carries  a  presumption  of  guilt,  and  is  a 
felony  super-added  to  the  former.  ii.  133 

Fide  Escape,  Evidence,  Indictment,  Rescue. 

BBIBERT. 

TAorpy  C.  J.  adjudged  to  death  for  it  262,  263 

BUGGERY. 

Buggery  with  a  man  or  beast,  principal  ousted  of  clergy  by 
25  H.  8.  revived  by  5  Eliz.  accessaries  b^ore  and  after 
within  it.  669 

Debet  esse  penetranio.  628,  629 

JSmissiOj  evidence  of  penetration.  628 

Minima  penetratio  makes  the  crime  absque  emissiane.  ib. 
Woman  may  be  guilty  with  a  beast  within  this  act.  669 
If  committed  on  one  of  age  of  discretion,  both  felons;  other- 
wise only  the  agent.  670 
All  present  and  assisting,  principals.  ib. 
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BURGLARY. 

Watching  at  lane's  end  a  presence^  and  makes  party  a  princi- 
pal. Pages  439,  534,  555,  563 
Hamsecken  explained.  547 
In  a  vulgar  acceptation  how  burglary  understood.  548 
Division  and  description  of  legal  burglary.    549.  ii.  360,  361 
It  must  be  in  the  night.                                               549, 550 
How  indictment  must  be.  ib. 
When  it  shall  be  said  night.                                       550,  551 
Both  breaking  and  entering  must  be  in  the  night,  and  a  felony 
done  or  intended.                                            551,  555,  559 
But  if  hole  broke  one  night,  with  intent  to  enter  another,  and 
they  come  the  next  night,  and  commit  felony  thro  the  hole, 
burglary.                                                                         551 
Antiently  barely  coming  with  intent  to  commit  it,  capital,  ib. 
Distinction  between  breaking  in  law  and  fact.           551,  552 
A  bare  breaking  in  law  not  sufficient  to  make  a  burglary,  ib. 
What  an  actual  breaking.                                                   552 
Burglary  by  fraudulent  pretences,  and  where  it  may  be  with- 
out actual  breaking.                                                 552,  553 
Whether  going  down  a  chimney  to  steal,  be  burglary.      553 
Servant  in  the  night  opens  a  door  and  lets  in  a  thief  to  rob 
his  master,  burglary  in  both.                                           553 
Ji.  enters  by  an  open  door,  4*c.  and  then  unlatcheth  a  cham- 
ber-door to  steal,  burglary.  ib. 
If  a  thief  be  lodged  in  an  inn,  and  in  the  night  steal  goods, 
and  go  away;  or  if  he  enter  secretly  in  the  day,  and  stay 
till  night,  and  then  steal  and  go  away,  not  burglary;  contra^ 
if  he  open  an  inner  chamber-door  and  steal.  ib. 
Servant  in  the  night  draws  the  latch  of  a  stair-foot-door, 
and  enters  bis  master's  chamber  to  murder  him^  burglary. 

554 
Whether  opening  door  to  go  out  be  burglary.  ib. 

Whether,  if  door  of  the  chamber  of  a  lodger  in  an  inn  be 
latched,  and  a  lodger  in  the  night  open  bis  own  door  and 
steal  goods  in  the  house,  be  burglary.  ib. 

But  if  he  open  chamber  of  another  lodger  to  steal  his  goods, 
burglary.  ib. 

It  must  in  that  case  be  supposed  of  the  mansion-house  of  the 
innkeeper.  554, 557 

Entring  per  osiia  aperiOj  breaking  a  chest  and  stealing,  not 
burglary,  because  chest  not  part  of  house ;  contra  of  a  stu- 
dy, counting-house  or  shop,  tho  not  usually  lodged  in  the 
study,  fyc.  qusere  of  a  cupboard  or  counter  fixed  to  the 
house.  554, 555 
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A,  with  intent  to  rob  B.  breaks  a  hole  in  his  house,  B,  for 
fear  throws  out  his  money^  Jl,  takes  it  and  carries  it  away, 
whether  burglary,  Pogt  555 

Where  putting  hand,  hook  or  pistol  within  window,  burglary. 

553,  555 

But  whether  shooting  without,  and  bullet  coming  in  be  an 
entry,  to  make  it  burglary.  555 

A.  sends  infant  of  seven  years  in  at  window,  who  steals  and 
delivers  goods  to  A.  burglary  in  Jl,  tho  child  who  made 
the  entry,  be  excused.  555,  556 

So  in  husband,  where  wife  in  his  presence,  and  by  his  coer- 
cion commits  burglary,  tho  she  shall  be  acquitted.        556 

How  indictment  ought  to  be  for  breaking  and  entring  a 
church.  ib. 

May  be  committed  of  a  house,  tho  all  persons  out.  ih. 

So,  if  one  have  two  houses,  and  live  in  them  alternately,    ib. 

A  chamber  in  a  college  or  inn  of  court,  a  mansion-house.  522, 

527,  528,  556 

Must  be  laid  domum  manBxonaUin^  and  not  domum,      550 

How  indictment  laid  for  breaking  lodgings  of  a  servant  of  the 
kifif^  at  Whiiehall.  522,  593 

Whether  it  can  be  committed  of  a  lodger's  chamber  in. house 
of  another,  and  whose  mansion-house  it  shall  be  supposed 

556 

If  servant's  lodging  be  broke  open,  whose  mansion-house  it 
shall  be  supposed.  557 

A  tent  or  booth  not  a  mansion-house,  therefore  provided  for 
by  statute.  ib. 

A  shop  is  parcel  of  a  mansion-house.  ib. 

A.  demies  to  i9.  a  shop  parcel  of  his  house,  burglary  may  be 
committed  of  it,  if  lessee  or  servants  ever  lodge  ihtrt;  con- 
iruy  if  they  only  work  thtrt.  557 y  558 

Where  out-buildings,  as  barns,  ^c.  are  parcel  of  mansion- 
house,  and  burglary  may  be  committed  of  them,  or  not. 

558,  559,  567 

Burglary,  how  antiently  defined.  559 

Whether  breaking  wall  about  house  or  gate  thereof,  and  en- 
tring per  ostia  apertOy  be  burglary.  ib. 

Clearly  not,  if  thief  come  over  wall  of  the  court.  ib. 

Must  be  proved  to  be  ed  inieniione  to  commit  some  felony, 
not  ad  verberandumy  tho  killing  may  be  the  consequence. 

561 

Tho  intent  not  accomplished,  yet  burglary,  and  so  differs  from 
lobbery.  561, 562 
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Intention  must  be  of  a  felony  by  common  lav,  and  not  newly 
made  by  statute.  Poge  563 

Breaking  house  with  intent  to  commit  a  rape,  the  per  aseunt 
no  burglary,  yet  otherwise.  ib. 

In  burglary  those  without  assisting,  ousted  of  clei^.    ii.  359 

Simple  burglary,  1.  When  any  one  in  the  house,  and  pot  in 
'       fear.    2.  Where  none  put  in  fear,  or  none  in  the  faouse. 

ii.  360 

Principals  ousted  of  clergy  in  former  by  I  E.  6.  and  in  latter 
by  18  Eliz.  549,  555,  562,  ii.  360,  361 

Accessary  be/ore  not  oust  [till  late  act.]  ii  361,  363 

4  fy  5  P.  fy  Af.  extends  not  to  burglary  at  large.  564 

Of  sFECiAi,  oa  iMpaoFER  BuaoLAaiKs,  oa  i.AaciVT  fmom,  oa 
bobbing  of  houses. 

Robbing  one  in  his  dwelung-housx,  the  ownee,  &c. 

therein,  and  put  in  fear. 

In  what  cases,  {as  verdicts^  confession^  standing  tnute^  dial- 
lenge  ultra  twenty,  and  not  directly  answering)  clergy 
taken  away.  518,  548,  562.  ii.  351 

Accessaries  bt^ore  in  all  cases  aforesaid  oust  on  indictment, 
in  what  cases  only  in  appeal.  521,  562,  563.  ii.  363 

23  4*  25  ^.  8.  ^  4  4*  5  P.  4-  J/,  require  stealing  as  well  as 
breaking.  563.  ii.  352,  361 

Exposition  on  25  H.  8.  as  to  ousting  clergy  in  a  foreign  coua- 
ty^  revived py  5^6  E.  6. and  jdow  in  force.  518, 51 9, 536. 

ii.  341,  346,  351,  352 

In  23  H,  8.  a  saving  for  clerks^  but  by  1  E*  6.  equally  ex- 
empt with  others.  517  to  521 

Clergy  allowed  to  one  attaint.  521.  ii.  852 

If  a  stranger  only  be  in  the  house,  clergy  allowed.  iL  352, 353 

Breaking  a  hoitse  bt  dat  or  night  with  intent  to  steal, 
ant  one  being  therein  and  put  in  fear. 

In  what  cases  principal  oust  by  1  E.  6.  both  in  appeals  and 
indictments.  520.  iL  353,  360,  361 

Where  in  a  foreign  county  by  5  4*  6  £.  6.     ii.  353,  360,  361 

Accessaries  be/ore  ousted.  562,  563.  iL  362 

If  breaking  be  in  the  night,  such  breaking  must  amount  to 
burglary,  and  then  it  ousts  clergy,  if  ii  be  with  a  putting  in 
fear,  tho  no  robbery.  iL  353 

It  requires  an  actual  breaking,  and  an  entry,  to  commit  a  fe- 
lony, and  so  laid  in  indictment,  and  also  a  putting  in  fear. 

548,  549 

If  it  be  in  the  day,  it  must  be  such  a  breaking,  as  bath  an 
actual  robbery  joined  with  it,  to  oust  clergy.  ii.  353 

In  case  of  breaking  a  house  in  the  day,  committing  a  robbery 
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therein,  and  putting  in  fear,  tho  one  only  enters,  others  pre- 
sent and  assisting  ousted  of  clergy.  Page  ii.  359 
Robbing  ant  person  in  his  dwellino-house,  the  owner, 
&c.  being  in  ant  fart  of  the   house,  or  within  its 
precincts  sleeping  or  waking,  tho  theue  be  no  put- 
ting in  fear,  and  this  extends  to  booths  in  fairs. 
Principal  oust  by  5  4*  6  £.  6.  on  conviction  only,  [but  by  late 
act  in  other  cases.]  520 
Accessaries  before^  where  a  robbery  committed,  and  any  per- 
son within  the  house  put  in  fear,  oust  by  4  4*  5  P.  4*  J^T. 
but  not  without  robbery.     521,  548.  ii.  355,  360,  361,  36^ 
Actual  breaking,  such  as  would  make  a  burglary,  and  taking 
required,  but  not  putting  in  fear.    526,  527,  548.  ii.  354, 

355,  362 
How  indictment  must  be  laid.  ii.  354 

A  thief  coming  into  the  house  by  doors  open,  breaks  a  cham- 
ber-door or  counter,  and  takes  goods,  a  breaking  within 
this  act^  whether  breaking  a  chest  not  fixed  to  the  freehold 
be  so.  523,  524,  526,  52lr 

One  coming  to  a  tavern  stole  a  cup  brought  him  to  drink  in, 
the  owner,  fyc,  being  in  the  house,  was  ousted  of  his  clergy 
on  this  acty  qumre,  523 

Robbing  a  shop  in  Westminster-hall  not  within  5  4*  6  -B.  6. 
to  be  ousted  of  clergy.  524,  525 

Where  a  servant  shall  be  said  to  break  the  house,  or  not. 

ii.  354,  355 
A  stranger  only  being  in  the  house,  clergy  not  ousted,  ii.  355 
To  what  cases  it  extends.  ib. 

It  extends  to  appeal,  as  well  as  indictment.  ib. 

Whether,  on  this  statute,  he  that  enters  only  be  ousted  of 
clergy.  ii.  359 

ROBBERT  TO  THE  VALUE  OF  5^.  OUT  OF  A^  DWEtLltfG-HOUSE, 
OR  OUT-HOUSE  THERETO  BELONGING,  THO  NONE  IN  THE 
HOUSE. 

Principal  oust  by  39  Eliz.  524,  525 

Accessaries  before  not  [till  late  statute.]  ii.  357 

To  what  cases  39  Eliz,  extends.  528.  ii.  357 

If  none  in  the  house,  or  it  was  in  the  night,  or  he  stole,  but 
broke  not  the  house,  party  shall  be  convict  of  simple  lar- 
ciny,  but  not  on  the  statute.  ii.  356 

Persons  assisting  without,  but  not  entring,  shall  have  clergy. 

526,  537,  563 

An  actual  breaking,  such  as  would  make  a  burglary  in  the 

night,  and  a  taking  required.      526,  527,  548.  ii.  356,  357 
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4  ^  5  P,^  M.  extends  not  to  accessaries  in  any  ofiense  made 
after.  Page  522.  ii.  363 

Entring  by  the  door  open,  and  breaking  open  a  chest  and 
stealing  goods  to  the  value  of  5s.  not  ousted  by  this  statute, 
nor  5  4-6^.  6.  ii.  357 

Entring  by  outward  doors  open,  and  breaking  open,  unlock- 
ing or  unlatching  an  inward  door,  and  stealing  goods  to 
5s.  ousted  of  clergy  on  this  act.  ib. 

One  breaking  open  a  house  by  day,  none  being  therein,  and 
also  breaking  open  a  chamber-door  and  a  chest,  took  out 
goods  to  5s.  and  laid  them  on  the  floor,  and  before  be 
could  carry  them  out  of  the  house  was  taken,  ousted  of 
clergy.  ii.  358 

Chamber  in  an  inn  of  court  domus  mansionalis  within  this 
act.  ib. 

What  breaking  will  bring  party  within  5  4*  6  J^.  6.  4"  39 
Eliz.  which  will  not  make  a  burglary.  527 

BURNING  IN  THE  HAND.— Ftrfe  Clbkgt. 
BURNING  OF  HOUSES.— Firfc  Akson, 
CANON-LAW.— FiWfi  Laws. 
CAPIAS. — Vide  Outlawry,  Process. 
CERTIORARI. 

Criminal  causes  not  capital,  as  indictments  of  riots  com- 
mitted in  WaUsy  may  be  removed  by  certiorari  into  B. 
R.  and  when  issued  joined,  it  may  be  tried  in  next  Ej^- 
lish  county  as  well  as  in  a  quo  minus.  157 

Whether  it  lies  into  fVaies  on  indictment  of  treasoji  or  felony, 
and  for  what  special  purposes,  but  not  for  trial  of  the  fact, 
but  it  shall  be  sent  down  by  mittimus  according  to  6  H.  8. 

158 

A  felony  or  treason  committed  in  Durham^  a  certiorari  lies 
to  remove  it  into  B.  R.  out  of  Durham^  and  to  whom  it  is 
to  be  directed.  ib. 

But  if  the  party  plead  not  guilty^  it  shall  be  sent  down 
thither  to  be  tried.  ib. 

Indictment  of  treason  or  felony  removed  out  of  county  by 
certiorartj  and  party  pleading,  record  sent  down  by  nisi 
prius  to  be  tried;  judge  of  nisi  prius  may  on  that  record 
proceed  to  trial,  judgment  and  execution,  as  justices  of 
gaol-delivery  by  14  H.  6.  ii.  41 

6  H.  8.  extends  to  all  justices  as  well  of  gaol-delivery ^  as  of 
the  peace,  and  enables  B.  R.  to  send  to  them  the  record 
itself,  and  by  special  mandate  to  command  them  to  proceed 
to  trial  and  judgment  on  such  issue  joined,  as  they  may 
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command  justices,  before  whom  indictment  taken,  to  pro- 
ceed, if  no  issue  joined.  ii.  Page  41 

Appeal  taken  before  coroner,  certiorari  how  to  be  directed. 

ii.  67 

If  a  certiorari  issue  to  remove  record,  and  habeas  corpus  the 
body,  yet  in  felony,  tho  they  be  returned  and  filed,  court 
may  remand  him  and  record  by  6  H.  8.  but  in  other  cases 
record  cannot  be  remanded^  but  they  must  proceed  in 
B.  B.  ii.  147 

But  if  body  removed  by  habeas  corpus^  and  record  by  cer- 
tiorarij  and  the  record  not  filed,  tho  return  of  habeas  cor- 
pus  be  filed,  k  procedendo  may  issue.  ib. 

If  cause  and  body  be  removed  into  chancery  by  habeas  cor- 
pus and  certiorari  returnable  there,  they  may  be  sent  into 
B.  B.  if  body  only  be  returned  with  causes  by  habeas  cor- 
pus into  chancery,  and  delivered  over  to  B.  R.  they  may 
determine  the  return,  and  either  hy  procedendo  remand  or 
grant  a  certiorari  to  certify  record,  and  thereon  commit  or 
bail.  ii.  147,  148 

Where  B.  B,  either  on  indictment  taken  before  them,  or 
removed  thither  by  certiorari^  may  issue  cap.  and  exigent 
into  any  county.  ii.  198 

Barely  on  return  of  outlawry  on  certiorari  without  exigent 
indorsed  and  returned  together  with  certiorari,  no  writ  of 
escheat  lies  for  the  lord.  ii.  206 

But  if  certiorari  directed  to  sherifi'and  coroners,  and  exigent 
be  extant  in  court,  and  they  return  this  outlawry,  possibly 
this  may  be  a  sufficient  warrant  to  enter  it  on  record,  as  a 
return  on  the  exigent.  ii.  206,  207 

Certiorari  to  coroners  to  remove  outlawry  after  party's 
death,  not  grantable.  ii.  207 

For  what  purposes  B.  B.  issues  writs  of  certiorari,      ii.  210 

With  writ  of  error,  quod  coram  vobis  residet,  formerly  went 
a  certiorari.  ib. 

Habeas  corpus  removes  the  body,  certiorari  the  record; 
court  on  return  of  former  cannot  give  any  judgment,  or 

Eroceed  on  record  of  indictment  without  record  removed 
y  the  latter,  but  proceedings  stand  in  same  force  they  did, 
tho  return  be  adjudged  insufficient,  and  party  inlarged;  and 
court  below  may  issue  new  process  on  indictment,  tho  con- 
tra on  habeas  corpus  in  civil  causes,  for  therein  it  is  a 
supersedeas.  ii.  2 1 0,  2 1 1 

CertiorarVs  to  remove  indictments  before  justices  of  peace 
by  21  Jac.  to  be  delivered  at  quarter-sessions  in  open 
court;  recognizance  in  what  penalty,  and  with  what  con- 
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dition  to  be  entred  into,  otherwise  not  a  supersedeas. 

n.  Page  2X1 

"By  whom  certiorari  to  be  signed.  i4. 

To  whom  to  be  directed,  where  it  issues  to  remove  indict- 
ment taken  before  justices  of  a  county  palatine,  or  the 
mayor  of  cinque  ports.  ii.  221 

If  they  return  privilege  of  county  palatine  or  cinque  portSj 
it  shall  not  be  allowed,  but  an  alias  certiorari  issue,  with 
a  precept  to  produce  their  charters,  whereby  such  exemp- 
tion is  claimed.  ii.  212 

Delivery  of  it  doth  not  hinder  taking  an  indictment  after,  ih. 

Indictments  taken  after  teste  of  certiorari^  and  before  or  after 
delivery  thereof,  ought  to  be  removed;  and  if  court  below 
proceed  afterwards,  proceedings  void;  and  justices  below 
in  contempt,  whether  they  proceed  at  same  sessions  or 
private  sessions  after.  ii.  21S,  215 

Certiorari  to  remove  ail  indictments  against  ^.  and  B.  re- 
moves all  indictments  wherein  •^.  and  B.  are  indicted, 
either  alone,  or  together  with  any  other.  ii.  212 

Where  one  indictment  is  against  divers  men,  and  the  offenses 
are  several,  as  in  case  of  indictment  against  divers  persons 
for  keeping  several  disorderly  houses,  a  c^/torart  removes 
it  only  as  to  those  named  in  it;  and  as  to  the  others  record 
remains  below;  but  contra^  if  justices  per  manas  suas 
proprias  deliver  the  bill  into  court  against  them  all,  as 
they  may,  and  a  record  be  made  of  that  delivery,  ii.  S14 
^  If  divers  be  indicted,  and  one  tender  security  for  costs,  it  is 
sufficient.  ii.  212,  213 

If  indictment  be  at  private  sessions,  it  ought  to  be  delivered 
into  quarter-sessions,  but  delivery  of  certiorari  at  private 
sessions  closeth  hands  of  justices,  tho  allowance  of  writ 
and  tender  of  security  must  be  by  statute  at  quarter-ses- 
sions, ib. 

Feme  covert  not  within  21  Jac.  to  find  sureties.  ii.  213 

If  certiorari  ought  to  be  allowed,  proceedings  of  justices  of 
coram  nonjudice.  ib. 

Removal  of  indictment  of  forceable  entry  by  prosecutor,  not 
within  21  Jac.  ib. 

Indictment  of  forceable  entry  at  sessions  of  the  peace,  and 
restitution  awarded,  and  after  sessions,  and  before  r^titu- 
tion  actually  made,  a  certiorari  delivered  to  one  justice  of 
peace;  before  21  Jac.  it  closed  up  their  hands,  and  no  resti- 
tution was  awarded,  but  justice  made  a  supersedeas  there- 
on; and  the  same  law  now  remains  on  indictments  of 
forceably  entry  found  at  private  sessions.  ib. 
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Difference  between  writ  of  error  and  certiorari^  as  to  super- 
seding proceedings.  ii.  Page  213 

Certiorari  a  supersedeas  from  the  ddiverjr  thereof  for  ever, 
unless  a  procedendo  issue.  ib. 

Jo  what  cases  variance  between  certiorari  and  record 
causeth  record  not  to  be  removed.  ii.  214,  215 

The  judicial  proceedings  void  after  certiorari  delivered, 
whether  ministerial  be  so.  ii.  215 

Record  not  removed  before  return.  ib. 

After  certiorari  issued  and  delivered,  and  before  record  re- 
Diov^ed,  inferior  judge  may  be  enabled  to  proceed  by  pro^ 
cedendo  or  supersedeas  out  of  B.  R.  ib. 

Record  removed  and  filed,  at  common  law,  no  procedendo 
could  be  granted,  nor  record  remitted;  but  contra  by 
6  H.  6.  ib. 

Difference  between  certiorari  in  B.  R.  and  chancery:  In  B. 
R.  record  itself  is  removed,  and  what  remains  below  is  but 
a  scroll;  but  usually  in  chancery,  if  certiorari  be  returna- 
ble there,  tenor  of  record  only  is  removed;  and  if  tenor  of 
record  of  indictment,  attainder  or  conviction  be  removed 
by  certiorari  iirto  chancery,  and  thence  sent  by  mittimus 
into  B.  R.  they  cannot  thereon  proceed  to  judgment  or 
execution.  ib. 

Vide  Habeas  Corftts. 

CHALLENGE. 

Challenge  for  want  of  freehold  allowed  in  treasons,  mispri- 
sions of  treason,  and  murders  by  stat.  283 

One  outlawed  in  trespass,  neither  lawful  juryman,  nor  in- 
dictor  in  felony  or  treason.  303.  ii.  155*,  277 

Whether  father  or  son,  or  adversary  in  a  suit,  be  a  lawful 
juryman.  ib. 

Jurors  to  be  freemen,  regularly  freeholders.  264 

Legates y  i.  e.  without  any  just  exception.  ib. 

Division  and  subdivision  of  challenges.  ii.  267 

By  common  law,  if  one  outlawed  of  felony,  fyc.  brought  error 
on  outlawry,  and  assigned  error  in  fact,  whereon  issue  was 
joined,  he  should  not  challenge  peremptorily.  ib. 

Like  law,  if  he  had  pleaded  any  foreign  plea  in  bar  or  indict- 
ment, ib. 

But  if  one  had  been  indicted  or  appealed  of  treason  or  felony, 
and  had  pleaded  not  guilty ^  or  any  other  matter  of  fact 
triable  by  same  jury,  and  pleaded  over  to  the  felony,  he 
might  have  challenged  peremptorily  any  jurors  under  the 
number  of  three  whole  juries.  ii.  267, 268 
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If  twenty  indicted  for  same  offense  by  one  indictment,  every 
prisoner  allowed  his  challenge  of  thirty-five.    ii.  Pagt  268 

If  but  one  venire  fac.  awarded  to  try  them,  persons  chal- 
lenged by  any  one  drawn  against  all.  iL  263, 268 

But  in  treason,  if  prisoner  challenge  above  thirty-five,  and 
insist  on  it,  and  will  not  leave  his  challenge,  it  amoonts  to 
nil  dicity  and  judgment  of  death  shall  be  given.        iL  268 

By  22  H.  8.  none  arraigned  for  petit  treason,  murder  or 
felony,  shall  peremptorily  challenge  above  twenty,  ii.  269 

In  high  and  petit  treason  challenge  of  thirty-five  now  allow- 
ed, because  \  fy  2  P.  fy  M.  restores  trial  of  petit  treason  to 
the  course  of  the  common  law.  ii.  269,  339 

In  petit  treason,  if  party  challenge  thirty-six  peremptorily,  he 
shall  have  judgment  of  penance,  as  well  in  appleals  as  in- 
dictments, and  in  case  of  women  as  well  as  men.    ii.  399, 

400 

^cis  ousting  clergy  in  case  of  challenging  above  twenty,  im- 
port, that  by  such  challenge  party  should  be  convict ;  but 
yet  if  he  challenge  above  twenty,  he  shall  not  have  judg- 
ment of  death,  but  only  his  challenge  shall  be  overruled, 
and  jurors  shall  be  sworn.  ii.  269,  270,  339,  345 

If  prisoner  challenge  six  of  the  jurors  for  cause,  and  causes 
be  found  insuflBcient,  and  the  six  are  sworn,  whereby  in- 
quest remains  pro  d^ectu  juralorum^  a  tales  granted,  and 
jury  appear,  the  prisoner  may  challenge  peremptorily  any 
of  the  six;  but  if  it  happen,  that  a  new  cause  of  challenge 
intervene  after  former  swearing,  and  he  challenge  for  cause, 
he  must  shew  the  cause  happened  after  former  swearing. 

ii.  270,  274 

If  prisoner  on  first  pannel  challenge  fifteen  peremptorily, 
and  then  jury  remains  for  default  of  jurors,  and  a  distrin* 
gas  with  forty  tales  is  granted,  be  shall  challenge  peremp- 
torily no  more  than  will  fill  up  his  number.  iL  270 

The  several  kinds  of  challenges  for  cause.  ii.  271 

No  principal  challenge  either  to  array  or  poll,  that  sheriff  or 
juror  is  of  king^s  livery,  but  he  must  conclude  to  the  fa- 
vour, ih. 

If  alien  be  indicted  or  appealed  of  felony,  tho  indictors  ought 
to  be  English^  yet  by  28  E.  3.  trial  shall  be  per  medieta- 
tern  linguaSf  save  in  felony  by  Egyptians.  ib. 

This  statute  extends  as  well  to  felonies  made  after  as  before. 

ib. 

Extends  not  to  trial  of  aliens  for  treason.  ib. 

If  alien  indicted  of  felony  plead  not  guilty^  and  a  common 
jury  be  returned^  if  he  surmise  not  his  being  an  alien 
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before  any  of  jury  sworn,  he  hath  lost  that  advantage ;  but 
if  he  surmise  it,  he  may  challenge  the  array  for  that  cause^ 
and  thereon  a  new  venire  fac.  shall  issue,  or  award  be 
made  of  a  jury  de  medietate  linguae;  but  more  proper  to 
surmise  it  on  plea  pleaded.  ii.  Page  272 

In  treason  or  felony,  whereto  prisoner  pleads  not  guilty j  at 
common  law  four  hundreders  ought  to  be  returned.        t^. 

35  H,  8.  requiring  six  hundreders,  and  27  Eliz.  requiring 
only  two  in  personal  actions,  extend  not  to  trials  on  indict- 
ments of  treason  or  felony.  ib. 

Yet  never  any  challenge  for  default  of  hundreders  on  trial  of 
indictments  for  felony  or  treason.  ib. 

By  33  H.  8.  for  treason  or  felony  committed  in  king^s  hous- 
hold,  all  challenges,  save  for  malice,  ousted.  ib. 

By  2  H.  5.  none  to  be  jurymen  on  trial  of  capital  felony, 
unless  he  have  a  freehold  of  40^.  per  ann.  above  all  charges, 
if  he  be  challenged,  and  by  construction  it  must  be  land  in 
same  county.  ii.  272, 273 

He  must  not  only  be  seised  thereof  at  time  of  pannel  made^ 
but  when  he  comes  to  be  sworn}  else  may  be  challenged. 

ii.  273 

27  Eliz.  hath  raised  it  to  4/.  per  ann.  yet  that  extends  only 
to  issue  joined  in  B.  R.  C.  B.  and  Exchequer,  and  justices 
of  assise,  and  not  to  justices  of  gaol-delivery,  oyer  and  ter- 
miner y  or  the  peace;  but  these  trials  stand  as  they  did  by 
2  H.  5.  ib. 

By  statute  defectus  annui  censHs  no  challenge  as  to  aliens, 
but  yet  remains  a  good  challenge  to  the  other  half,  who 
are  denizens.  ii.  274 

By  statute,  on  trials  of  felonies  in  cities  or  boroughs,  a  citizen 
or  burgher  worth  40/.  personal  estate  may  pass,  tho  he  hath 
no  freehold,  but  Knights  or  Esqrs.  living  there,  not  within 
this  provision.  ii.  274 

33  H.  6.  of  indictments  of  persons  living  in  Lancashire^  ex- 
tends not  to  trials.  ib. 

By  statute  challenge  allowed  of  any  person  living  in  the 
stews  of  Southwarkj  tho  of  sufficient  freehold.  ib. 

Where  prisoner  challengeth  for  cause,  he  ought  to  shew  it 
presently;  must  shew  all  his  causes  together.  t^. 

If  in  trial  of  indictment  of  felony  eleven  be  sworn,  and  the 
twelfth  challenged,  whereby  inquest  remains,  fyc.  and  a 
distringas  with  a  tales  issues,  and  jurors  appear,  king  shall 
not  challenge  any  of  the  eleven  sworn,  save  for  cause  hap- 
pened since  their  swearing;  if  it  happen  before,  tho  not 
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known  till  after, it  shall  not  be  allowed;  jurors  to  beetled, 
as  they  happen  in  the  pannel.  iL  Page  274 

Same  law  for  challenge  by  prisoner  for  cause.  ib. 

Of  trial  of  a  challenge  for  cause  made  to  the  poll.  ii.  274, 275 

If  a  juror  be  challenged  before  any  juror  sworn,  by  whom, 
and  how  challenge  tried,  and  by  whom  the  next  and  tbe 
rest  of  the  challenge  tried.  ih. 

If  plaintiff  challenge  ten^  and  prisoner  one,  bow  challenge 
tried.  iL  275 

If  six  sworn,  and  rest  challenged,  by  whom  challenges  tried. 

t*. 

In  discretion  of  court,  by  whom  array  to  be  tried.  ib. 

In  trial  of  peers  no  challenge  allowed.  ib. 

Tho  king  pardons  an  infamous  man,  he  shall  not  be  a  jury- 
man, ii.  278 

Prisoners  to  challenge  jurors  before  they  are  sworn,     ii.  293 

If  juryman,  before  he  be  sworn,  take  information  of  the  case, 
it  is  cause  of  challenge.  iL  306 

In  petit  treason,  1  ^2P.^M.  restores  peremptory  challenge 
of  thirty-five ;  if  prisoner  challenge  above  thirty-five,  he  by 
that  statute  should  have  had  his  clergy,  being  casus  omis^ 
sua  J  but  clergy  now  ousted  by  4  4*  5  P,  ^  Mi  ii.  339 

In  inquests  of  office,  no  challenges.  iL  378 

Vide  Jury,  Mute. 
CHANCERY. 

As  to  English  proceedings  is  no  court  of  record ;  but  pro- 
cesses under  great  seal  in  order  thereto  are  matters  of  re- 
cord. 649 

By  virtue  of  order  made  for  commitment  of  one,  till  he  enter 
into  bond,  4*c.  warden  of  fleet  may  justify  imprisonment  of 
party.  iL  122 

Chancellor  hath  no  power  to  proceed  in  criminal  causes.  iL  147 

Habeas  corpus  adfaciendum  fy  recipiendum^  issued  by  chan- 
cellor to  remove  persons  arrested  in  civil  cases  unwarrant- 
ed by  law,  and  as  to  persons  in  execution  prohibited  by 
statute.  iL  148 

For  habeas  corpus  ad  subjiciendum  issuing  out  qf  Chancery. 
Vide  Habeas  Corpus. 

For  Certiorari.  Vide  CERTioaAai. 
CHEATS. 

Receiving  money  hj  false  tokens  punishable  at  common  law, 

or  by  statute.  506 

One  maiming  himself  for  a  colour  to  beg,  how  punished.  412 

CIVIL  SUBJECTION— Tf A  Coverture,  Kino,  Master, 

AND  Servant,  Parent  and  Child. 
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CIVIL  LAW.—  Firfc  Laws. 
CLERGY. 

A  relaxation  of  the  severity  of  judgment  of  law.     Page  517 

In  manslaughter  committed  by  husband  and  wife,  formerly 
he  had  clergy,  but  she  not.  46 

Id  some  treasons  antiently  allowed.  181, 185,  186.  ii.  326  to 

329 

But  never  in  treasons  touching  king^s  person.    223,  517. 

ii.  330,  334 

In  pttU  treason  and  murder^  in  what  cases,  as  verdict,  S^t. 
taken  away,  both  in  appeals  and  indictments,  from  prin- 
cipal and  accessary  before^  not  qfter,   382, 450, 466.  ii.  129, 

336  to  343,  344 

By  1  Jac.  of  siabbingjhe  who  stabs  only  ousted, and  in  what 
cases,  both  in  appeals  and  indictments,  but  in  all  other 
cases  of  manslaughter  allowed.  468.  ii.  344,  345 

If  he,  that  actually  gave  the  stroke,  be  indicted  as  present 
and  assisting  to  another  supposed  to  have  given  it,  and  be 
convict,  on  such  indictment  he  shall  have  his  clergy;  con- 
tra in  murder.  ii.  344,  345 

Knowingly  aiding  and  comforting  a  Jesuit  out  of  holdy 
ousted.  336, 688 

Servants  embezzling  their  masters  goods  formerly  had 
clergy.  505.  ii.  367 

Clergy  allowed  till  25  E.  3.  pro  clero^  in  all  treasons  and 
felonies  not  touching,  king  himself,  save  in  two  felonies, 
viz.  insidiatio  viarum  4*  depopulatio  agrorum  fy  arson^ 
clergy  allowed  in  former  by  4  ^.  4.    517.  ii.  328.  332, 333, 

335, 346 

Z5  E.  3.  pro  clero  made  Hillary  in  same  year.  ii.  330 

Indictment  and  evidence  must  both  bring  case  within  act 
ousting  clergy,  otherwise   allowed.      517,  525,  526,  535. 

ii.  336 

If  felony  be  so  laid  as  to  come  within  act,  yet  if  evidence 
come  not  up  to  it,  where  prisoner  is  to  be  found  guilty 
only  of  simple  felony.  ii.  336 

Bobbing  in  or  near  the  highway^  whether  on  appeal  or  in- 
dictment, and  in  what  cases,  as  verdict,  ^c.  ousted  of  clergy. 

517,  518,  519,  535.  ii.  348  to  351 

Accessaries  b^ore^  not  after^  ousted.  519.  ii.  350 

Indictment,  in  velprope^  sufficient  to  ascertain  clergy.       535 

Where  accessary  before  ousted  o{  clergy  ^  a  fortiori  principal. 

522.  ii.  246,  247 

Horsestealing,  principal,  and  accessaries  before  and  after 
oust  in  all  cases.  528,  529.  ii.  364,  365 

Larciny/rom  the  person^  clam  fy  secrete^  principal  oustedj 
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but  not  |iccessaries;  if  under  I2d.  it  remains  petit  larciny. 
•  Page  589.  ii.  365 

Acts  ousting  clergy  alter  not  the  offense,  but  oust  clei^ 
where  offense  capital,  as  in  grand  larciny.  531 

Voluntary  escape^  rescue  and  breach  of  prison  vnihin  clergy^ 
tho  principal  felony  not.  599,  607,  61^ 

Rape,  principal  oust,  but  not  accessaries  before  or  after.  633. 

il  345 

Formerly  prisoner  standing  mute,  or  not  directly  ansveriDg, 
had  his  clergy.  iL  345 

Forceably  carrying  away  women  and  marrying  tkemy 
principals  and  accessaries  before^  ousted.  661 

Whether  receiver  being  made  principal  by  statute,  be  ousted. 

ib. 

%^cts  ousting  clergy  from  24  .^/?r.  1  H.  8.  repealed  by  1  E. 
6.  save  in  cases  excepted,  which  see  667,  679 

Forging  a  deed  after  former  conviction  and  judgment, 
ousted.  682,  686 

Clergy  allowed  without  special  words  to  oust  it.    704.  iL  334, 

335 

Restored  to  grand  larciny  committed  within  king's  palace, 
tho  party  convict  by  33  H.  8.  ii.  7 

And  to  breaking  king*s  house  with  intent  to  steal,  tho  ar- 
raigned according  to  that  act.  ib. 

In  all  crimes  within  28  H.  8.  for  trial  of  treasons,  if^c.  done 
on  the  sea^  clergy  allowed,  save  in  treason,  piracy  and 
murder.  ii.  17 

Justices  of  nisiprius  may  allow  clergy  to  a  convict  of  man- 
slaughter, ii.  41 

What  words  in  indictment  of  murder  oust  clergy,    ii.  129, 

187,  344 

By  8  ^  18  Eliz.  clergy  discharges  all  offenses  precedent 
within,  but  not  without  clergy.  ii.  254,  387,  388 

By  18  Eliz.  burning  in  the  hand,  substituted  in  lieu  of  de- 
livery to  the  ordinary.  ib. 

As  to  acts  ousting  clergy  in  case  of  challenging  above  twenty, 
party  shall  not  have  judgment  of  death,  his  challenge  only 
over-ruled.  ii.  270 

If  judgment  of  peine  fort  4"  dure  be  given,  yet  if  offense 
within  clergy,  clergy  allowed.  ii.  320,  380 

Judge  ought  to  allow  it  (tho  strictly  prisoner  ought  to  pray 
it,)  and  prays  it  not.  ii.  321,  378,  379,  381 

Antiently  clergy  prayed  and  allowed  on  arraignment  of  pri- 
soner^ now  rarely  done  but  on  conviction  or  standing  mute. 

ii.  323,  377,  378 
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Claim  by  clergy  of  exemption  from  secular  jurisdiction  grow- 
ing intolerable,  how  thejr  were  abridged  therein.      ii.  325 

In  civil  suits  had  no  exemption,  save  by  special  actsy  from 
arrest,  by  cap.  on  stai.  merchant.  ib. 

If  on  distringas  one  was  returned  clericus  beneficiatus  non 
habens  laicum  ftoduiHy  process  issued  to  bishop  to  bring 
him  in.  ib. 

In  cases  criminal,  not  capita),  as  trespass,  petit  larciny,  fyc. 
privilegium  clericale  not  allowed.  ii.  325,  326 

By  canon  laws  nuns  were  exempt  from  temporal  jurisdiction, 
but  whether  by  common  law;  other  women  had  no  privi- 
lege of  clergy,  but  by  statute  shall  be  burnt  in  the  hand. 

ii.  320,  328,  371,  372 

Ordinary  but  a  minister;  king*s  courts  judges  of  allowance 
or  disallowance  of  clergy  and  purgation,    ii.  328, 380, 381 

In  what  cases  they  would  often  deliver  clerk  to  the  ordinary 
absque  purgatione.  ii.  328,  329 

If  ordinary  admitted  him  in  such  cases  to  his  purgation,  he 
was  finable  and  party  delivered  by  such  purgation  recom- 
mitted to  prison.  ii.  329 

If  clerk  had  his  clergy,  and  was  generally  delivered  to  the 
ordinary,  he  might  admit  him  to  make  his  purgation,  and 
on  signijicavit  into  chancery  a  writ  issued  to  sheriff  to  de- 
liver party  his  goods  and  chattels  seised,  nisi  fugam  fecerit 
ed  occassione.  ii.  329 

Where  new  felony  made  by  statute,  clergy  incident  thereto. 

ii.  320, 330 

Clergy  allowed  before  25  E.  3.  in  treason  for  counterfeiting 
the  seal  and  coin.  ii.  331,  332 

In  all  treasons,  whether  declared  by  25  E.  3.  de  proditioni- 
bus,  or  made  since,  clergy  ousted.  ii.  332 

Clergy  allowed  in  sacrilege  after  25  E.  3.  pro  clero,  but  if 

^    ordinary  refused  the  clerk,  he  had  not  his  clergy,      ii.  333 

Sacrilege  not  ousted  at  common  law.  ii.  366 

But  ousted  by  23  H.  8.  517.  ii.  333,  365 

4  4-  5  P.  4*  M  extends  not  to  it.  ii.  366 

A  statute  generally  enacting,  that  a  crime  shall  be  felony 
without  clergy,  or  that  offender  shall  suffer  as  in  felony 
without  clergy,  clergy  ousted  to  all  intents.  ii.  335 

Acts  ousting  clergy  construed  strictly.  ii.  335,  371 

Clergy  ousted  as  to  principal,  not  ousted  as  to  accessary; 
if  as  to  accessary  before,  not  as  to  accessary  after,  if 
where  prisoner  is  convict  by  verdict,  it  holds  not  as  to 
conviction  by  confession,  nor  attainder  by  outlawry,  nor 
standing  mute.  ii.  334,  335 

VOL.  IL — 32 
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Every  indictment  to  oust  accessary  b^ore  of  his  clei^  on 
I  ^  2  P.  ^  M,  must  run  maliiiose.        iL  Pages  339,  342 

Where  act  ousting  clergy  mentions  indictments,  but  not  ap- 
peals, appellee  within  clergy.  ib. 

Whether  clerk  attaint  of  petit  treason  by  outlawry  may 
claim  his  clergy,  and  be  delivered  to  the  ordinary  as  a 
clerk  attaint  without  purgation.  iL  341, 342 

Jn  robbery  committed  on  a  man^s  person^  those,  who  are 
present  and  assisting  as  well  as  taker,  ousted.  ii.  359 

How  td^i  piracy  and  felonies  on  the  sea  ousted  of  clergy. 

ii.  368,  369, 370 

Piracy,  being  not  taken  notice  of  as  felony  by  coaunon  law, 
was  not  thereby  ousted  of  clergy.  ii.  270 

Exemption  of  clergy  extendible  to  admiral's  jurisdictioa 
before  28  H.  8.  ib. 

How  much  of  33  H,  8.  ousting  felonies  in  king's  houshold 
of  clergy,  repealed  by  1  E.  6.  ib. 

By  statute  of  bigamy,  Bigamus  ousted  of  clergy,  but  now 
shall  have  clergy.  ii.  372 

At  common  law,  if  clerk  convict  had  broke  bishop's  prison, 
and  been  after  taken,  he  had  lost  his  clergy.  ib. 

Clerks  convict  are  now  to  be  burnt  in  the  hand,  and  dis- 
charged, ib. 

By  antient  law  prisoner,  not  having  habitum  ^  tonsuram 
clericalenif  had  not  his  clergy.  ib. 

Or  ordinary  might  have  refused  him,  if  he  could  read. 

iL  372, 373 

Heretickj  convict^  a  Jew  or  Turk  shall  not  have  clergy; 
contra  of  one  excommunicate.  iL  373 

A  Oreek  or  ^lien  shall  have  his  clergy,  and  read  in  a  book 
of  his  own  country.  ib. 

So  shall  a  bastardy  one  blind.  ib. 

By  4  H.  7.  one  not  in  orders  that  hath  once  had  bis  clergy, 
shall  be  burnt  in  the  hand,  and  shall  not  have  his  clei^y 
again;  but  a  clerk  in  orders  shall  have  his  clergy  a  second 
time.  iL  373,  389 

How  clerks  in  orders  shall  prove  themselves  such.  ib. 

None  ousted  of  clergy  a  second  time  by  the  bare  mark;  if 
prisoner  deny  himself  to  be  the  same  person  that  had  his 
clergy,  how  tried.  ib. 

Of  holy  orders  and  inferior  orders,  or  clerici  in  minoribus. 

ii.  373,  374 

Clergymen,  whether  principals  or  accessaries,  have  now  no 
more  privilege  than  laymen^  save  that  they  are  not  burnt 
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in  the  hand;  but  guasre,  whether,  if  attaint  by  outlawry, 
they  shall  have  more  privilege  than  laymen. 

ii.  Pages  374,  375,  376,  389 

Tis  a  mistake,  that  if  a  clerk  in  orders  challenge  above 
twenty,  he  shall  lose  his  clergy  a  second  time.  ii.  376 

By  1  E,  6.  Peers  to  have  clergy,  but  for  first  offense  not  to  be 
burnt  in  the  hand,  or  put  to  read.  ib. 

How  they  must  pray  their  clergy;  how  court  to  be  ascer- 
tained of  their  peerage.  376,  396 

This  act  extends  not  to  clergy  ousted  by  any  subsequent 
statute,  but  to  what  cases.  ib. 

Whether  it  extends  to  felonies  within  the  same,  where  they 
cannot  make  purgation,  as  if  they  abjure,  confess,  or  be 
outlawed.  ii.  276,  277,  390 

Never  meant  that  a  peer  should  be  put  to  read^  or  burnt  in 
the  hand  in  any  case.  ii.  376,  377 

Clergy  allowed  to  an  attaint.  521.  ii.  379 

Where  judges  may  allow  clergy  under  the  gallows,  if  they 
go  that  way;  but  whether  it  may  be  done  by  justices  of 
oyer  and  terminer  after  their  sessions,  qusere;  but  they 
may  reprieve  him,  and  allow  him  clergy  at  the  next  ses- 
sion, ib. 

If  one  cannot  read,  and  non  legis  be  recorded,  and  court 
reprieve  him  to  another  sessions,  and  in  the  mean  time  he 
learns  to  read,  he  shall  have  his  clergy.  ib. 

So  if  judgment  of  death  be  entred  upon  non  legit  re- 
turned, ib. 

One  abjuring  after  his  return  shall  have  his  clergy.  ib. 

Approver  disavowing  his  appeal,  vanquished  in  battle  or  re- 
creant, shall  have  his  clergy.  ib. 

If  ordinary  return  non  legit y  court  may  give  him  the  book 
and  hear  him,  and  so  in  absence  of  ordinary.  ii.  381 

Judge  usually  appoints  verse  the  clerk  shall  read.  ib. 

The  entry  of  clergy.  ii.  382 

By  18  Eliz.  a  convict  within  clergy  forfeits  all  his  goods  he 
had  at  the  time  of  conviction,  tho  burnt  in  the  hand. 

ii.  388. 

Yet  may  purchase  and  retain  other  goods,  and  on  burning 
in  the  hand  shall  be  restored  to  his  lands.         ii.  388,  389 

If  king  pardon  it,  he  may  purchase  and  retain  goods,   ii.  389 

After  clergy  and  burning  in  the  handj  a  clerk  in  orders 
shall  not  be  proceeded  against  by  ecclesiastical  judge  to 
deprivation,  or  other  censure,  for  it  amounts  to  a  pardon,  ib. 

He  shall  have  same  privilege  as  if  he  had  been  burnt  in 
the  hand.  ib. 
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Flea  of  auterfoiis  convict,  and  had  his  clergy,  as  good  bar 
as  before  18  Eiiz.  ii.  Page  390 

•/?  conviction  of  manslaughteTj  and  that  he  was  a  ckrk 
and  ready  to  readj  if  court  would  have  allowd,  a  good 
bar  to  an  appeal,  tho  court  had  called  him  to  judgmeDt, 
but  continued  him  on  a  curia  adviaare  vult.  ii.  390 

How  prayer  of  clergy  entred.  t'A. 

Where  principals  and  accessaries  before  ousted  of  clergy 
in  proper  burglary.    Vide  Bubglabt. 

In  what  caseSf  as  verdict^  &c.  and  under  what  circum- 
stances principals  and  accessaries  before  ousted  in  spe- 
cial or  improper  burglaries^  or  not.  Vide  subdivisions 
under  Bubolart. 

Vide  Felonies  by  Statute,  &c. 

CLERK  OF  THE  CROWN,  ASSISE  AND  PEACE. 
To  certify  into  B.  R.  names  of  persons  outlawed,  attaint,  or 
convict.  ii.  36,  37 

Tho  clerks  of  assise  enter  respites  and  awards  of  execution 
only  in  a  book  of  Agenda,  yet  regularly  are  supposed  to 
be  entred  of  record,  and  these  memorials  are  warrants  for 
such  entries.  370 

CLIPPING.— FWe  Coin. 
COIN. 
A  dissertation  on  the  coin  and  coinage  of  England. 

168  to  210 
What  Sterling  imports,  what  the  standard  of  it. 

188,  189,  203,  204 
Weight,  allay,  and  intrinsic  value  of  coin  inter  jura  majes- 
talis.  191,192,204 

Franchises  of  coinage  antiently  granted  by  the  king. 

191, 192 
Where  proclamation  necessary  to  inhanse  or  decry  coin,  4-c. 

196,  197,  198 
Where  necessary  to  make  foreign  coin  current,  and  what 
evidence  to  prove  it  legitimate.  197, 198, 213,  310,  316, 327 
How  impairment  in  weight  and  allay  may  happen.  205 

Payment  in  numeroy  ad  scalam,  adpensum,  explained,  ib. 
Dealbare  Jirmam  expounded.  206 

Difference  between  so  much  numeroy  and  so  much  blanc,  206, 

207,  208 

Exportation  of  bullion^  gold  and  silver,  not  felony,  but 

causes  a  forfeiture.  654  to  657 

Counterfeiting  foreign  coin  legitimate  by  proclamation, 

treason.  192,210,211 
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Counterfeiting  foreign  money  not  legitimate,  not  treason  with- 
in 23  E.  but  misprision  of  treason.  Page  210 

Whether  counterfeiting  farthings  or  halfpence  be  within 
25  E.  3.  ib. 

What  shall  be  said  the  king^s  coin.  211,  212 

What  evidence  that  it  is  such.  196,  197,  213,  310 

In  what  cases  the  min'ters  guilt  of  treason  213 

Not  compassing,  but  actual  counterfeiting,  treason.  214 

Yet  if  many  conspire,  and  one  counterfeits,  treason  in  all.  ib. 

Receiver  not  a  principal  in  this  treason.  233 

Uttering  counterfeit  money  pursuant  to  agreement  precedent 
to  the  fact,  treason.  214 

One  knowing  counterfeiter,  and  uttering  the  false  money  after 
the  fact  without  such  agreement,  is  quasi  a  receiver  of 
him.  ib. 

Barely  uttering  false  money  knowingly  is  only  a  cheat,  and 
not  misprision;  but  to  know  counterfeiter  and  conceal  it, 
misprision.  214,  373,  375 

Knowledge  of  the  fact,  and  bare  concealment,  misprision 
only.  214 

Caunterfeing  the  stamps  barely  [till  late  act,]  not  treason. 

ib. 

Counterfeiting  coin^  without  uttering^  treason.       215,  228 

Tho  in  another  metal,  and  with  a  different  impression  to 
elude  the  law,  treason.  215 

Clipping,  washing,  or  impairing  foreign  coin  legitimate  by 
proclamation,  treason  5  Eliz.  but  no  corruption  of  blood, 
or  loss  of  dower.  215 

Whether  clipping,  fyc.  hinges  coin  be  treason  within  25  E.  3. 
material  as  to  judgment.  ib. 

How  the  law  stood  with  respect  to  clipping,  washing,  fyc. 
from  25  E.  3.  215  to  222 

Falsifying,  impairing,  scaling,  or  lightening  king^s  coin,  or 
foreign  coin  legitimate,  treason  by  18  Eliz.  but  without 
corruption  of  blood,  or  loss  of  dower.  218,  219 

What  evidence  necessary  on  5  ^  18  Eliz.  against  impairing 
and  clipping  foreign  coin  to  prove  it  legitimate.  213 

Indictment  for  clipping  or  impairing,  4*c.  must  pursue  5  ^  18 
Eliz.  and  how  conclude.  220 

Two  witnesses  not  necessary,  either  on  trial  or  indictment. 

221,  297,  298 

Irish  coin  of  baser  allay,  tho  king^s  coin,  not  current  here. 

221,  222 

Whether  counterfeiting  it  be  treason  within  25  JS.  3.        211 

But  clipping,  fyc.  Irish  coin  Aere,  treason.  221^  222 
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How  counterfeiters  of  coin  punished  before  25  E.  3.  and  hov 
since.  Poge  222  to  225 

Knowingly  importing  false  money  ad  insiar  the  king^s  coin, 
with  intent  to  merchandize  or  pay,  treason;  by  what  intent 
to  be  tried.  225,  228,  229,  317 

Counterfeiting  out  of  the  realm  triable  by  statute  in  B.  R.  or 
before  special  commissioners;  but  otherwise  at  commoa 
law.  225 

Importing  counterfeit  coin  from  Ireland^  or  the  Isle  o/Man^ 
not  treason.  225,  226,  317 

Antient  statutes  against  importing  false  money.         226,  227 

This  offense  never  settled  to  be  treason  before  25  E.  3.  which 
makes  only  the  apporters  and  their  aiders,  traitors,  but  not 
receivers  at  second  hand.  227 

Knowingly  importing  false  money  ad  insiar  foreign  legiti- 
mate coin,  treason  hy  I  ^  2  P.  ^  M.  227,  22S 

Counterfeiting  foreign  coin  not  current  here,  a  substantive 
misprision  uf  treason  by  14  Eliz.  228,  376 

COMMAND. —  Fide  Principal  and  Accessakt. 

COMMISSION. 

Justices  of  gaol  delivery  sit  one  day,  and  forget  to  adjourn 
their  commission,  or  clerk  to  enter  it,  and  a  felony  being 
done  next  day,  they  proceed  in  sessions,  and  take  indict- 
ment, and  give  judgment  of  death,  it  is  erroneous,  and 
record  not  amendable.  498,  499.    ii.  156^ 

Where  necessary  to  enter  adjournment  or  not;  session  relates 
to  first  day,  and  no  longer;  records  entred  as  of  first  day. 

499.    ii.  24,  261 

Where  proceedings  of  judges  in  capitals,  without  strict  extent 
of  their  commissions,  or  where  determined,  is  a  great  mis- 
prision. 498,  499 

King  dies  after  commission  of  gaol-delivery  issued,  they  sub- 
sist till  notice.  499.    ii.  24,  25 

By  what  means  commission  of  gaol-delivery  determined,  ib. 

Of  the  different  kinds  of  special  commissions  oioyer  and  ter- 
miner, ii.  10  to  22 

Commission  pro  hdc  vice  may  continue  their  session  from  day 
to  day  by  adjournment.  ii.  24 

Supersedeas  SMS^QnAs  power  of  commissions,  \>}ii  procedendo 
revives  it.  ii.  25 

Where  a  special  new  commission  determines  a  former  gene- 
ral commission  pro  tanto.  ii.  20,  2S 

Where  a  general  and  special  commission  are  dated  same  day, 
both  stand.  iL  2^ 
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A  commission  of  one  nature  supersedes  not  commission  of 
another.  iL  Page  26 

All  associations  are  commissions.  ii.  40 

Former  commissions  were  determined  by  new  ones  at  com- 
mon law.  ii.  401,  404 

In  which  case  record  and  prisoner  were  removed  into  B.  R. 
who  ceeded  where  justices  left  off.  ii.  404 

By  11  ^.  6.  proceedings  before  justices  of  peace^  not  discon- 
tinued by  new  commission  ii.  405 

Nor  before  justices  of  gaol-delivery y  and  oyer  and  lerminer 
by  1  E.  6.  ib. 

Vide  Admiraltt,  Court,  Gaol-delivery,  Justice  of  As- 
sise, Justice  of  Peace,  Kino's  Bench,  Oter  and  Ter- 
miner. 
COMMITMENT. 

One  bailed  or  committed  not  to  be  discharged  till  convict  or 
acquitted,  or  delivered  by  proclamation.  583 

Minimus  ground  of  felony  in  case  of  breach  of  prison,      ib. 

Ought  to  be  in  writing  under  seal,  unless  by  court  of  record; 
if  not,  what  the  effect.  583,  584.    ii.  122 

It  must  express  the  cause,  and  if  felony,  the  species.  ib. 

Tho  cause  not  inserted,  gaoler  in  false  imprisonment  may 
aver  that  it  was  for  felony.  584, 585,  609.    ii.  123 

Ought  to  be  to  the  common  gaol  of  the  county;  but  if  offense 
committed,  and  party  taken  within  a  franchise,  then  to 
gaol  there  by  statute.  585.    ii.  123 

If  it  express  larciny  above  value  or  manslaughter,  tho  in  fact 
only  petit  larciny,  or  se  defendendo;  escape,  felony.      609 

Sufficient,  if  it  be  generally  for  felony.  609,  610 

Antiently  more  committed  without  miV/tmu^  than  with  it.  610 

Minimus  not  of  so  antient  date  as  justices  of  peace.  ib. 

Tho  no  caiise  exprest,  sufficient  that  gaoler  or  prisoner  hath 
a  proper  notice  of  offense  to  make  voluntary  escape  or 
breach  of  prison  felony.  610.  ii.  123 

In  chancery,  if  order  be  made  for  commitment,  till  party 
enter  into  bond,  S^c.  warden  of  fleet  may  thereby  justify 
imprisonment.  ii.  122 

Proper  to  mention  name  of  justice  and  his  authority  in  begin- 
ning of  miflimusy  tho  not  always  necessary.  ib. 

It  must  have  a  certain  date  of  the  year  and  day,  and  an  apt 
conclusion.  ii.  122, 123 

Those  things  are  regular,  viz.  causey  justice,  committingy 
date,  apt  conclusiouy  yet  warrant  not  void,  that  hath  not 
all  these  circumstances.  584,  585,  609.  ii.  123 

If  conclusion  be  till  further  order  by  justice,  it  binds  not  up 
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hands  of  other  justices,  quoad  bailing  or  delivering  pri- 
soner. Pag^  ^84y  585,  609.  ii.  123 
Sometimes  justices  send  bailable  prisoners,  not  having  their 
bail  ready,  to  some  private  prison,  as  new  prison,  \c.  till 
they  can  find  bail;  but  this  disliked  by  the  judges.  ib. 
If  prisoner  bailable,  justices  not  to  demand,  but  prisoner  to 
tender  it,  otherwise  justice  may  commit  him.  ih. 
Vide  Arrest,  Breach  of  Prison,  Escape,  Justice  of  Peace, 

Rescue. 
COMPUTATION. 

Of  the  year,  day^  and  wast.  360 

Of  the  year  and  day  wherein  to  bring  appeal  427 

CONCEALMENT. 

For  concealments  by  grand  inquest.    Vide  Jury. 
Vide  Misprision. 
CONDITION.— Firfe  Forfeiture. 
CONFESSION. 

Court  not  to  record  confessionof  infant  under  twenty-one,  but 
to  put  him  to  plead  not  guilty ^  or  inquire  by  inquest  of 
office  of  the  fact.  24 

Voluntary  confession  of  treason  before  a  privy  counsellor  or 
justice  of  peace,  sufficient  to  satisfy  5  S;  %  E.6.  not  neces- 
sary to  be  in  court.  304 
A  simple  confession  is  a  conviction ;  but  court,  if  crime  ousted 
of  clergy,  usually  advise  party  to  plead.                     ii.  225 
If  it  be  but  an  extrajudicial  confession,  tho  it  be  in  court,  as 
where  prisoner  freely  tells  the  fact,  and  demands  opinion 
of  court,  whether  it  be  felony,  tho  it  appear  to  be  felony, 
court  will  not  record  his  confession,  but  admit  him  to  plead 
to  felony  not  guilty.                                           ii.  225, 226 
CONSENT. — Vide  Principal  and  Accessart. 
CONSTABLE.     Vide  Arrest,  Justice  of  Peace,  Peace- 
officer,  Homicide,  Murder  and  Manslaughter. 
CONSTABLE  AND  MARSHAL. 
Judices  ordinarii  of  cases  within  martial  law;  their  jurisdic- 
tion defined.                                                                     500 
Where  it  is  murder  to  execute  another  by  martial  law  in  time 
of  a  peace.                                                                499,500 
Neither  soldiers,  nor  mariners  on  land  or  at  sea,  in  actual 
service,  to  be  capitally  proceeded  against  by  martial  law 
in  time  of  peace.                                                             500 
Leges  maritimse  differ  from  martial  law;  by  those  admiral 
had  jurisdiction  in  capital  offenses  committed  ou  the  sea.  ib. 
CONSTRUCTION. 
For  construction  of  grants.     Vide  Grants. 
For  construction  of  statutes.    Vide  Statutes  ih  general. 
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CONVICTION. 

Where  second  offense  subject  to  severer  punishment  than 
former,  there  must  be  a  previous  conviction  of  former. 

Page  324 

Where  forging  a  deed  after  former  conviction,  is  felony  by 
5  Eliz.  it  must  be  conviction  by  judgment.  384, 682  to  687 

Presentment  by  grand  inquest  not  sufficient  conviction  of  a 
negligent  escape.  603 

What  a  proper  conviction  thereof.  ib. 

Wde  Pleas,  Verdict. 
CORONER. 

Whether  inquisition  before  him  of  flight  be  traversable.  363, 

414,415.  ii.  63,64,301 

Where  his  inquest,  as  to  flight,  shall  be  taken  for  the  feing^ 
before  that  of  a  petit  jury.  363,  ii.  63,  154,  301 

Such  inquests  only  quasi  inquests  of  office.  363.  ii.  63, 154, 301 

Has  power  to  inquire  of  accessaries  before^  but  not  after.  363, 

416.  ii.  63,  Q5 

Two  in  a  county,  whether  outlawry  to  be  given  by  one  or 
both;  one  may  take  inquisition  super  visum  corporis.  417. 

ii.  56 

Inquisition  de  villis  A.  S^c.  without  saying  de  guaiuor  villa- 
iis  proximl  adjacent  according  to  statute  inquisition  good; 
statute  only  directory;  coroner  to  isssue  precept  to  consta- 
ble to  summon  jury,  twelve  at  least.  416.  ii.  59,  152* 

By  statute  to  return  inquisitions  taken  by  him  to  next  gaol- 
delivery  J  or  B.  R.  418.  ii.  5% 

Where  one  is  killed /?er  infortunium^  but  not  by  man,  what 
he  is  to  enquire  of.  418, 419 

One  drowned  in  a  pit,  he  may  charge  township  to  stop  it,  and 
enter  it  in  his  rolls;  and  if  not  done  before  next  gaol-deli- 
verj/i  township  amerced.  422.  ii.  62 

If  he  on  notice  refuse  to  inquire  of  one  come  to  a  violent 
death,  how  and  before  whom  punishable.  424.  ii.  58 

Ought  to  inquire  of  death  of  one  dying  in  gaol.  432.  ii.  57, 157 

Ought  to  hear  evidence  on  both  sides.  415.  ii.  60 

Where  coroner  ordered  to  inquire  de  novo  super  visum  cor- 
poris.  415.  ii.  59,  60 

Where  a  writ  of  melius  inquirendum  shall,  or  not  be  grant- 
ed. 415,  416.  ii.  59,  60,  69 

Id  homicide  by  necessity,  the  matter  may  be  specially  pre- 
sented, either  by  grand  or  coroner's  inquest,  and  thereupon 
party  presently  discharged,  without  being  put  to  plead;  but 
he  may  be  indicted  again,  if  matter  of  former  indictment 
false ;  contra^  where  indictment  simply  of  murder  or  man- 
slaughter. 491^492 
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Whether  inquisition  svptr  visum  corporis,  finding  one  feh 
de  se^  be  traversable.  JP^g^  414,  415.  ii.  59,  60, 154 

If  body  cannot  be  seen,  death  inquisible  before  justices  of 
oyer  and  terminer^  or  peace.  414, 419 

Where  either  coroner  of  county,  or  admiral  may  take  inqni- 
sitions  in  great  rivers.  ii.  16 

Stroke  in  one  county,  death  in  another,  justices,  or  coroner 
of  county  where  party  died,  shall  inquire  and  proceed,  as 
if  stroke  in  same  county.  426,  427.  ii.  66 

B.  R.  is  sovereign  coroner  in  England.  ii.  5 

Coroners  may  attach  manslayers  by  their  warrants  after  in- 
quisition, finding  them  guilty.  ii.  107 

May  also  make  out  warrants  for  taking  persons,  that  neither 
are,  or  can  be  presented  before  them,  as  persons  present 
and  not  guilty;  and  also  burglars  and  robbers,  tho  they 
cannot  take  an  inquisition  touching  them.  ib. 

If  it  be  found  super  visum  eorporisy  that  the  felon  fled,  and 
was  killed  in  the  flight,  this  presentment,  tho  after  party's 
death,  is  conclusive  as  to  forfeiture  for  the  flight.       ii.  154 

1 1  i7. 4.  of  the  return  of  inquests  extends  to  coroners  inquests. 

ii.  60,61,155* 

Inquest  to  be  probi  S;  legates  homines,  and  of  the  proper 
county.  ii.  167 

Where  two  coroners  in  a  county,  in  ministerial  acts  return  to 
be  by  both.  ii.  104 

Justices  of  oyer  and  terminer,  or  of  peace  cannot  assign  a 
coroner,  as  justices  of  gaol-delivery  may.  ii.  32 

Coroner  may  take  indictment  of  ^e  d^endendo.  ii.  46 

Three  kinds  of  coroners,  and  who  they  are.  iL  53 

Mayor  of  London  by  charter  coroner  thereof.  ib. 

Bishop  of  Ely  hath  power  to  make  them  in  the  Isle.  ib. 

By  statute  power  of  electing  coroners  confirmed  to  counties, 
yet  a  saving  to  king  and  other  lords,  who  ought  to  make 
such  coroners.  ib. 

So  king  may  grant  coroners  within  certain  precincts;  and 
lords  of  franchises,  having  power  to  nominate  them  by 
charter,  may  still  do  it  without  election.  ii.  54 

Admiralty  and  verge  by  king^s  grants  have  power  of  grant* 
ing,  or  having  coroners.  ib. 

Of  death  of  man,  or  other  articles  belonging  to  coroner, 
arising  on  the  high  sea,  inquisitions  have  been  usually 
taken  by  coroners  appointed  by  king,  or  his  admiral,  and 
coroners  of  county  have  no  jurisdiction.  ib. 

Inquisitions  taken  before  coroner  of  admiral  are  returned  be- 
fore commissions  on  2S  H.  8.  and  inquisition  before  coroner 
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of  county  are  returned  before  commissioners  of  gaol-de- 
livery  for  the  county.  ii.  Page  54 

Coroner  of  the  verge,  or  of  king*s  house,  by  who  nominated^ 
his  power;  coroner  of  county  by  statute  to  join  in  inquisi- 
tion of  death  of  a  man,  what  case  excepted.  ii.  54,  55 

But  he  cannot  take  inquisition  without  coroner  of  verge ;  but 
both  offices  united  in  one,  inquisition  taken  before  him  is 
good;  and  if  court  remove,  he  may  proceed  on  the  inquisi- 
tion, as  coroner  of  county.  ii.  55 

In  what  case  coroner  of  houshold  shall  take  inquisition  with- 
out coroner  of  county  by  a  jury  of  the  houshold;  the  return 
and  proceedings  on  these  inquisitions  regulated  by  statute. 

ib. 

General  coroners  of  counties,  how  and  where  eligible,  and 
how  to  be  sworn.  ib. 

Hovi;  to  be  qualified.  ib. 

Their  office  not  determined  by  king^s  demise.  ib. 

Being  elected  by  freeholders  of  county,  if  they  be  sufficient, 
whole  county  shall  answer.  ii.  55,  56 

Some  counties  have  more,  some  fewer;  by  statute  each 
county  of  JVales  two,  and  Chester  two.  ii.  56 

If  there  be  above  two  in  a  county,  and  a  writ  is  directed 
coronatoribuSfiho  one  dies,  whilst  plural  number  remains, 
a  return  by  the  coroner  is  good ;  but  if  only  one  survive, 
he  cannot  execute  and  return  it  till  another  made.      ii.  56 

But  if  two  coroners  in  a  county,  or  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent;  but  the  return  must  be 
in  the  name  of  coronatores.  ib. 

Coroners  amoveable  for  cause,  and  new  ones  may  be  chosen 
by  writ,  tho  cause  not  traversable ;  yet  if  false,  they  may 
have  a  supersedeas  to  the  new  writ.  ib. 

Their  power  of  proceeding  to  trial  or  judgment  in  pleas  of 
the  crown,  or  execution  upon  outlawry,  taken  away  by 
Magna  Charta.  ii.  56,  66 

Of  what  they  yet  retain  a  jurisdiction.  ii.  57 

Regularly  have  no  power  to  take  inquisitions,  but  de  subito 
mortuisj  and  some  special  incidents.  ii.  65 

If  one  die  of  hunger,  and  vill  bury  him  before  coroner  sent 
for,  it  shall  be  amerced ;  contra,  if  of  a  fever  or  apoplexy. 

ib. 

If  vill  leaves  a  body,  that  died  of  a  violent  death,  above 
ground  unburied,  it  shall  be  amerced:  such  amercements 
may  be  set  on  presentment  of  grand  inquest,  or  coroner,  ib. 

If  prisoner  die  in  king^s  bench  prison,  clerk  of  the  crown,  who 
is  coroner  of  that  court,  is  to  view  the  body.  ii.  58 
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Coroner  must  take  inquisition  in  person,  or  else  it  is  void. 

ii.  Page  58 

What  inquisition  to  contain.  ib. 

If  body  buried  before  he  come,  what  he  ought  to  do  in  such 
case,  cannot  take  inquisition,  otherwise  than  super  visum 
corporis.  ii.  58,  66 

If  he  take  inquisition  without  view  of  the  body,  he  may  take 
second  inquisition  upon  view  of  it;  second  good,  first  void. 

iL  58,59 

But  if  first  be  taken  on  view,  second  is  void.  IL  59 

In  default  of  coroner,  who  may  inquire  of  a  /eh  de  se,  or 
other  sudden  death;  justices  of  peace,  or  oyer  and  ter- 
miner may  inquire  thereof,  and  so  may  B.  R^hMi  then 
that  presentment  is  traversable.  ib. 

If  constables  make  not  a  return  of  coroner's  precept,  or  jurors 
appear  not,  constables  or  jurors  in  default,  by  whom 
amerced.  ib. 

Jurors  not  challengeable  by  either  party.  ib. 

11  H.A.  extends  to  these  inquisitions;  and  if  a  juror  be 
outlawed,  tho  but  of  trespass,  this  a  good  plea  to  coroner's 
inquest  of  murder.  iL  60 

Of  what  matters  jury  charged  to  inquire.  ii.  60,  61 

If  one  be  killed  by  another,  and  it  be  certainly  known  that 
he  killed  him,  it  hath  been  held,  that  jury  must  hear  evi- 
dence only  for  the  kingj  and  jury  must  find  it  murder, 
tho  justifiable  or  excusable  homicide;  but  this  practice 
neither  warranted  by  law  nor  reason.  ib. 

His  inquest  rather  for  his  information  of  the  truth  of  the  fact, 
than  for  an  accusation.  ii.  61 

Tho  prisoner  may  be  arraigned  on  coroner's  inquest  finding 
it  murder  or  manslaughter,  yet  bill  of  murder  may  be  pre- 
ferred to  grand  inquest,  and  thereon  he  may  be  arraigned 
and  tried,  tho  coroner's  inquest  comes  up  only  to  man- 
slaughter, fyc.  ib. 

Antient  practice  hath  been  for  coroner's  inquest  to  find  the 
matter,  as  they  judge  it.  ib. 

Difference  of  penning  1  4*  ^  ^'-  4*  'Af.  of  examinations  taken 
by  justices  of  peace  and  coroner.  ib. 

Whole  evidence  to  be  returned  with  inquisition.  t*. 

Several  kinds  of  sudden,  violent  deaths.  ii.  62 

If  inquest  find  he  died  ex  visitatione  Dei  or  per  it^or- 
iunium,  what  only  to  be  done.  ii.  62 

In  no  case  coroner  sets  any  fine  or  amercement,  but  only 
presents  it  to  next  gaol-delivery,  who  impose  it.  ib. 
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CORONER.— Con/inuerf. 

If  inquest  find  one  felo  dt  ^ly  what  they  are  further  to  find 
and  do.  ii.  Pa^^  62 

First  finder  of  body  to  be  bound  over  to  next  gaoUdtlivtry. 

ii.  62,  63 

If  party  slain  and  felon  not  known,  inquest  to  find  accord- 
ingly; what  the  anlient  manner  of  inquiry.  63 

If  felon  known,  and  inquisition  found  him  guilty,  what  were 
the  proceedings.  ib. 

One  found  guilty  by  coroner's  inquest,  or  that  he  fled,  they 
are  to  inquire  of  his  goods  and  chattels;  and  antiently 
coroner  was  presently  to  seise  and  inventory  the  goods, 
and  deliver  them  to  villata;  how  far  altered  by  1  i?.  3.  ib. 

Coron^must  commit  persons  found  guilty  by  inquest  to 
sherin,  who  is  to  send  them  to  gaol  by  statute.  ii.  64 

If  any  present  found  not  guilty,  what  duty  of  coroner,      ib. 

If  parties  found  guilty  as  principals  or  accessaries  before  be 
not  to  be  found,  he  might  antiently  have  proceeded  to 
have  outlawed  them.  ib. 

That  practice  alteted  by  statute;  justices  of  gaol-delivery 
are  to  proceed  against  offenders,  if  in  gaol ;  if  not,  then  to 
certify  inquisition  in  B.  /?.  and  thence  process  of  outlawry 
is  to  issue  on  that  inquisition.  ib. 

By  statute  coroner  to  take  examinations  against  principals 
and  accessaries  before^  and  put  them  in  writing,  and  bind 
over  witnesses  to  next  gaol-delivery y  and  then  to  return 
their  examinations,  recognizances,  and  inquisitions,    ii.  64 

One  indicted  on  coroner's  inquest  is  found  not  guilty,  petit 
jury  to  inquire  who  killed  the  deceased,  which  serves  as 
indictment  against  him;  and  if  they  cannot  tell,  they  com- 
monly give  in  some  fictitious  name.  ii.  65 

If  there  be  an  inquisition  of  murder  or  manslaughter,  and 
also  indictment  of  same  offense,  and  party  is  arraigned 
and  acquitted  on  indictment;  necessary  to  quash  inquisi- 
tion, or  arraign  party  upon  it,  who  is  to  plead  auler/oils 
acquit f  or  not  guilty,  and  so  be  acquit  on  that  also;  other- 
wise he  may  be  outlawed  on  record  thereof.  ib. 

But  if  both  of  same  nature,  and  for  same  offense,  and  be 
good,  he  may  be  tried  on  both  at  once.  ib. 

Where  coroner  is  to  have  a  fee,  or  not.  ib. 

Hath  power  to  take  inquisition  of  escape.  ii.  62y  65 

Hath  no  power  to  take  inquisition  of  any  other  felony  than 
death  of  a  man  and  the  incidents,  except  in  Norlhumber* 
land.  ii.  65,  66 

Where  he  may  take  appeals  of  other  matters.  ii.  66 
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CORONER.— Con/fnuerf. 

In  cases  not  felony,  what  formerly  he  might  have  taken 
inquisition  of.  ii.  Page  66 

May  take  confession  of  one  that  breaks  prison,  and  on  his 
record  party  to  be  hanged.  ih. 

Had  power  to  attach  one  that  had  dangerously  wounded 
another,  and  not  only  on  appeal  of  mayhemy  but  ex  offi- 
cio, •»  lb. 

What  appeals  coroner  may  take;  they  must  be  of  facts 
within  his  county.  ii.  67 

Appeal  to  be  by  bill  in  proper  person,  and  before  coroner 
and  sheriff.  ib. 

Yet  coroner  principal  judge,  and  certiorari  may  be  to  him 
alone,  or  to  him  and  sheriff;  but  not  to  sheuff  alone, 
neither  for  appeals  nor  outlawries,  unless  in  London,  ii.  67 

What  coroner  may  do  upon  an  appeal.  ib. 

Whether  he  may  outlaw  defendant  in  appeal.  ib. 

When  appeal  sued  before  coroner  and  sheriff,  for  determina- 
tion it  must  be  removed  into  B.  R.  ib. 

Has  power  to  take  accusation  of  apprdi^r.  ib. 

He  may  on  appeal  by  approver  take  his  appeal  against  any 
one  for  any  felony  or  treason  in  any  county.  ii.  67,  68 

If  appeal  in  same  county,  coroner  may  make  a  precept  to 
sheriff  to  take  appellee.  ii.  68 

But  if  he  be  only  coroner  of  a  franchise,  whether  he  may 
make  precept  to  sheriff  to  attach  him.  ib. 

Cannot  make  precept  to  bailiff  of  the  franchise,  because  he 
cannot  execute  process  within  his  franchise,  but  by  sheriff's 
mandate.  ib. 

How  that  is  to  be  remedied.  ib. 

If  appeal  be  of  felony  out  of  the  county,  it  must  be  removed 
to  justices  of  gaol-delivery^  and  they  may  make  process 
into  any  county  to  take  appellee.  ib. 

Vide  Amercements,  Arraignment,  Felo  ds   sb.  For- 
feiture. 
CORPORATION. 

For  forfeitures  by  corporations.    Vide  FoRPEiTtrRB. 

Vide  Franchise. 
CORRUPTION  AND  RESTITUTION  OF  BLOOD. 

Corruption  of  blood  effect  of  judgment  in  high,  petit  trea- 
son, or  felony,  except  saved  by  statute.  354 

Several  ways  of  saving  it.  703 

Tho  there  be  a  clause  to  save  it,  king  to  have  forfeiture  of 
lands  during  felon's  life,  and  his  goods;  no  escheat  to  the 
lord,  where  inheritance  saved  to  the  heir,  it  virtually 
makes  heir  inheritable,  and  wife  dowable.  703,  704 
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CORRUPTION  AND  RESTITUTION,  txxi.— Continued. 

One  attaint  of  piracy  on  28  H.  8.  no  corruption  of  blood, 
unless  indictment  formed,  as  of  a  robbery  at  common  law, 
and  how  to  be  for  that  purpose.         Pages  354,  355.  ii.  18 

If  one  be  attaint  by  course  of  civil  law  before  admiral  for 
treason  or  felony  on  the  sea,  or  constable  and  marshal  for 
treason,  fyc,  beyond  sea^  it  works  no  corruption  of  blood. 

355.  ii.  18 

But  attainder  of  treason  or  felony  done  on  the  sea,  on 
28  H.  8.  by  jury,  as  well  as  attainder  of  foreign  treason 
on  25  H.  8.  corrupts  the  blood.  355.  ii.  17,  18 

By  Wealm.  2.  de  donis  conditionalibus,  tenant  in  tail  attaint 
of  felony  or  treason,  there  is  no  corruption  of  blood  as  to 
the  issue,  save  for  their  benefit.  356 

Son  of  donee  in  tail,  attaint  of  treason  in  vitd  patris  dies 
leaving  issue,  estate  shall  descend  to  grandchild;  contra 
of  a  fee-simple.  ib. 

In  all  cases,  but  entails,  attainder  of  treason  or  felony  cor- 
rupts blood  upward  and  downward.  356 

Father  and  two  sons;  elder  attaint  dies  improles  in  vitd 
patris f  younger  shall  inherit;  contra,  if  elder  survive  the 
father,  except  elder  an  aliennee.         ^  356,  557 

One  hath  two  sons,  and  then  is  attaint,  elder  purchaseth, 
and  dies  sine  prole  in  life,  or  after  death  of  father^  his 
attainder  hinders  not  descent  from  brother  to  brother.   357 

Same  law,  if  father  was  first  attaint,  and  then  had  two  sons. 

357 

Two  brothers;  elder  is  attaint,  and  hath  issue,  and  dies  in  life 
of  younger;  younger  dies  improles,  his  lands  in  fee  shall 
not  descend  to  his  nephew.  ib. 

So  if  son  of  party  attaint  purchase  land,  and  die  without  issue, 
it  shall  not  descend  to  his  uncle.  ib. 

Judgment  oi  peine  fort  fy  dure  corrupts  not  the  blood,  ii.  319 

Tho  a  pardon  restores  not  blood,  yet  as  to  issues  born  after, 
it  is  a  restitution.  358 

But  restitution  in  its  true  extent  can  only  be  hy  parliament. 

ib. 

Such  acts  construed  liberally.  ib. 

Tho  it  be  to  restore  B.  only  as  heir  to  ^.  it  restores  also  his 
lineal  and  collateral  heirs.  ib. 

Vide   FoRPEiTURB,  Felony  by  Statute,  Statutes  in 

OSNERAL. 

COVERTURE. 
A  feme  covert  indicted  of  a  misdemeanor  may  be  fined  and 
imprisoned.  20 
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COVERTURE.— Con/inwerf. 

Bat  in  assise,  if  she  vouch  a  record,  and  fail  at  the  day,  she 
shall  not  be  imprisoned.  Poge  20 

Command  of  husband  exempts  not  wife  in  treason,  murder 
or  manslaughter.  45,  47,  434,  516 

But  if  she  commit  larciny  or  burglary  with  him,  she  is  to  be 
acquitted.  45, 516 

Yet  coercion  is  only  presumed  till  contrary  appears.  t^. 

Wife  accessary  before  to  a  murder  committed  by  husband,  not 
excused.  47 

Her  assent  to  his  treason  makes  them  both  principals.       ti. 

Where  he  may  be  accessary  to  her,  but  not  she  to  hioL     ib. 

She  cannot  be  accessary  after  with  him  to  a  felony,  nor  com- 
mit treason  by  receiving  a  traitor  jointly  with  him,  unless 
she  consent  to  the  treason.  47, 43 

She  may  be  guilty  of  misprision  of  treason  of  a  stranger;  bat 
whether  concealing  her  husband's  treason  be  misprision.  48 

Baron  and  feme  joint  lessees  of  a  term,  he  kills  himself,  she 
shall  not  hold  it  against  king  or  almoner.  413, 414 

COUNCIL. 

Who  antiently  were  the  king^s  legal  council.  421 

Where  prisoner  allowed  to  have  council.     Vide  Arraiov- 

MENT. 

COUNTERFEITING  COlU,— Vide  Coiw. 
COUNTERFEITING  GREAT   SEAL,  PRIVY    SIGNET 

AND  PRIVY  SEAL.— Firfe  Seal. 
COUNTERFEITING  SIGN  MANUAL.  Vide  Sign  Manual. 
COUNTY. 
Where  amerced  in  default  of  vill  and  hundred.  448,  603 

Where  stroke  in  one  county,  and  death  in  another,  by  sta- 
tute justices  or  coroner  of  county  where  party  died,  shall 
inquire  and  proceed.  427.  ii.  163 

Appeal  may  be  brought  in  either  county.  163 

Goods  stolen  in  one  county,  and  carried  into  another,  party 
indictable  for  larciny  in  foreign  county,  but  not  of  robbery. 

507.  iL  163 
Intire  felony  done  in  two  counties  dispunishable,  yet  mispri- 
sion thereof  punishable  in  either  65 1,  ^652,  653 
Essential,  that  felony  or  treason  be  tried  in  proper  county, 
except  otherwise  provided  by  statute.  158.  iL  163 
33  H,  8.  of  trial  of  treason  and  murder  in  a  foreign  county, 
repealed  as  to  the  former,  but  in  force  as  to  the  latter.  283. 

ii.  22, 1^3, 164 

Whether  receipt  of  felon,  after  attainder  in  same  county, 

makes  an  accessary  sans  notice.  323,  62i3 


CONTAINED  IN  THE  TWO  PARTS.  469 

COJJiiTY.—Coniinued. 

By  statute  accessary  indictable  and  triable  in  county,  where 
accessary.  Pages  427,  623.  ii.  163 

^ct  making  a  felony,  and  ordering  trial  where  party  t^ken, 
without  negative  words,  party  may  be  indicted  where 
offense  done.  694,  695,  705 

Making  a  new  felony  of  offense,  consisting  partly  in  the 
realm,  partly  out;  where  trial  to  be.  706 

By  35  H,  8.  foreign  treason,  misprisions  and  concealments 
thereof,  triable  in  B.  /?.  by  a  jury  of  county,  where  court 
sits,  or  before  such  commissioners,  and  in  such  shire  as  K. 
shall  appoint,  by  a  jury  of  such  shire.  283.  ii.  164 

Peer  of  Ireland  tried  here  by  a  Middlesex  jury  for  a  treason 
there.  155 

By  28  H.  8.  treasons,  felonies,  murders  and  confederacies 
committed  on  the  sea,  or  in  a  place  where  admiral  hath 
jurisdiction,  triable  where  A;m^  shall  order.  282.  ii.  16,17 

Certain  acts  for  trial  of  treasons  and  misprisions  thereof  (com- 
mitted in  Wales)  in  the  next  English  county,  and  where 
king  should  appoint,  repealed.  282 

What  crimes  committed  in  flTa/e*  justices  of  peace  and  gaol- 
delivery  in  English  counties  adjacent  have  cognizance  of. 

157.  ii.  38 

Where  special  commissions  of  oyer  and  terminer  may  be 
limited  to  particular  rivers  extending  into  several  counties ; 
but  then  every  county  must  have  a  particular  session  pro 
tan  to.  ii.  21 

Where  indictment  taken  before  justices  of  oyer  and  terminer 
in  proper  county,  may  be  determined  by  special  comaiission 
in  a  foreign  county;  but  jury  must  be  of  proper  county. 

ii.  21,  22,27 

Where  offender  may  be  executed  in  a  foreign  county.      502 

In  what  county  offender  against  8  H.  6.  making  avoiding  re- 
carets  felony,  shall  be  tried.  652 

Offender  against  3  H.  7.  in  taking  away  in  one  county,  and 
marrying  in  another,  where  indictable.  660 

If  a  mortal  stroke  had  [before  2  G.  2.]  been  given  at  sea,  and 
party  died  in  body  of  county,  neither  admiral  nor  common 
law  had  jurisdiction.  426.  ii.  19  to  21,  162 

Treasons  by  37  Eliz.  by  priests,  ^c.  coming  into  England^ 
and  felony  for  receiving  them,  indictable  and  triable  where 
offender  taken.  ii.  164 

So  is  felony  by  statute  for  taking  a  second  husband  or  wife, 
the  first  living.  ib. 

If  one,  by  reason  of  tenure  of  lands  in  com.  B.  be  bound  to 
repair  a  bridge  in  com.  C.  he  may  be  indicted  in  com.  C.  ib. 
VOL.  II. — 33 
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Foreign  pleas  by  statute  triable  by  a  jury  of  same  county, 
where  party  indicted,  except  in  treason,  ii.  Page  239, 263 

Where  stroke  in  one  county,  and  death  in  another,  indictmeDt 
to  be  where  death  was.  it  262 

Where  admiral  hath  jurisdiction  ir\fra  corpus  com'.  Fide 
Admiralty. 

For  arrests  in  proper  or  foreign  counties.     Fide  Arrest. 
COUNTY  PALATINE. 

Felony  or  treason  committed  in  Durham^  removeable  in  B. 
B.  by  certiorari;  but  on  pleading  not  guilty  remandable. 

158 

They  of  Durham  claim  exemption  from  being  sworn  out  of 
precinct  of  that  county  palatine.  ib. 

Of  treasons  diVid/elones  in  Tindal  and  Hexamshire.  ib. 

By  several  acts  outlawries  of  treason,  fyc  in  Lancashire^ 
caused  not  a  disability  of  the  parties,  but  are  repealed  by 

33  H.  6.  286 

How  indictors  in  Lancashire  to  be  qualified,  where  indict- 
ment supposes  party  inhabiting  out  of  it,  or  where  indict- 
ment is  taken  out  of  it  against  persons  residing  there.  2S^. 

il  152* 

AH  powers  in  county  palatine  and  franchises  for  making  jus- 
tices of  assise,  gaol-deUvery,or  peace,  resumed  by  27  H.  8. 

286.    iL  38,  211,212 

Under  what  seals  the  commissions  now  pass.  286 

Processes  to  be  in  king^s  name,  under  whose  teste.  ib. 

Indictments  to  conclude  contra  pacem  regis.  ib. 

All  processes  of  outlawry,  attainder,  ^c.  in  county  palatines, 
now  of  same  effect,  and  induce  same  forfeitures,  as  if  offense 
done,  tried  and  determined  in  any  other  English  county. 

Royal  forfeitures  of  treason  not  touched  by  27  H.  8.         ib. 

Justices  sitting  within  exempt  franchises  or  counties  palatine, 
now  king^s  courts  and  his  justices.  ii.  38 

Certiorari  issuing  out  of  B.  R.  to  be  obeyed  by  justices  sit- 
ting in  Durham^  or  within  cinque  ports,     ii.  38,  211,  212 

They  shall  hold  their  session  within  such  liberties,  and  not 
elsewhere.  ib. 

None  within  such  liberties  compellible  to  appear  out  of  same 
before  other  justices.  ib. 

Where  such  franchises  were  antiently  granted  to  abbots, 
there  is  a  special  commission  of  gaol-delivery  for  that  fran- 
chise, ib. 

Restriction  of  sitting  within  franchise  extends  not  to  com- 
mission of  oyer  and  terminer.  ii.  38,  39 
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COUNTY  PALATINE— Con/tnwerf. 

This  resumption  extends  not  to  cities  and  boroughs,  ii.  Page  39 

Vide  Franchise^  Certiorari. 
COURT. 

In  dubiis  rather  to  incline  to  acquittal  than  conviction.    300, 

509 

Not  bound  to  take  notice  at  another  sessions  that  a  man  is 
attaint.  545 

Ought  not  to  be  transported  with  heinousness  of  offense.    87, 

636 

Of  the  court  before  lord  high  steward  for  trial  of  peers,    ii.  7 

Amply  treated  by  lord  Coke.  ib. 

Exposition  on  33  H.  8.  for  trial  treasons  Siud  felonies  within 
king^s  palace  before  steward  of  household,  and  on  subse- 
quent acts  derogating  from  it.  ii.  8,  9 

Of  commissions  of  oyer  and  terminer  for  the  verge,  the  extent 
and  manner  of  trial  of  felonies  within  same.  iL  10,  11 

Can  only  proceed  on  indictments  taken  before  themselves, 
and  not  on  coroner's  inquests,  and  therefore  have  in  same 
commission  one  oi  gaol-delivery.  ii.  11 

Where  such  commission  determined  by  general  commission 
of  oyer  and  terminer  in  same  county  with  notice,  and 
where  this  special  commission  determines  the  general /^ro 
tanto  of  county,  as  within  verge.  ib. 

Commissions  for  verge  disused.  ii.  11, 12 

If  penalty  be  recoverable  in  any  of  king^s  courts  of  record, 
act  extends  only  to  the  four  superior  courts.  ii.  29 

Where  the  words,  no  wager  of  law,  essoin,  protection,  &c. 
shall  be  allotoed,  tie  up  jurisdiction  to  courts,  that  can 
allow  protection,  ^c.  ii.  30 

Where  penalty  made  recoverable  by  original  writ,  it  is  re- 
strained to  superior  courts,  tho  many  contrary  instances,  ib. 

Where  one  attaint  is  brought  into  another  court,  execution 
not  to  be  awarded  against  him,  till  demanded  what  he  can 
say  against  it.  368 

By  3  H.  7.  imagining  and  conspiring  to  kill  the  king,  or  any 
of  his  council  is  made  felony;  who  the  only  judges,  and 
by  whom  presentment  and  trial  must  be.  663 

All  courts,, having  judicial  power  by  common  law, or  statute, 
have  power  to  grant  warrants  for  arresting  felons,  but  such 
as  are  simply  ministerial,  and  have  no  jurisdiction,  as  con- 
stables, cannot  issue  warrants.  ii.  105 

Custom  of  the  court  of  B.  R.  part  of  the  law  of  the  land.   ib. 
Vide   Admiralty,  Certiorari,  Commission,  Gaol-deli- 
very, Justices  of  Assise,  op  Peace,  King's  Bench, 
Oyer  and  Terminer. 
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DAY  AND  NIGHT. 

Day  and  night  defined.  Pages  550,  551 

Crepusculum  explained.  550 

DEER. 

Where  it  is  lawful  to  shoot  them.  40 

DEMISE  OF  THE  KING.— Firfe  Commission,  King. 
DEMURRER.— FWe  Pleas. 
DEODAND. 

Described;  how  applied.  419 

Not  forfeit  till  death  found;  cannot  be  claimed  by  prescrip- 
tion, and  why.  ib. 
On  death  by  misadventure,  what  inquest  to  inquire  of.      ib. 
Villata^  chargeable  with  process  for  deodands  or  value^  tho 
not  delivered  to  them.                                                      ib. 
Sword,  4'C.  of  a  stranger  forfeit.                                            i4. 
Distinction  between  deodands  moveniia  ad  moriem  4*  quies- 
centia.                                                                          420, 421 
What  moveable  things  shall  be  deodands,  or  not.               ib. 
What  things  not  moveable.                                                422 
Where  there  shall  be  deodand,  where  party  slain  is  withia 
age  of  discretion,  or  not.                                                    ib. 
Where  a  ship,  4*c.  shall  be  a  deodand,  or  not.    422,  423,  424 
DISCONTINUANCE. 

Indictment  not  discontinued  by  king^s  death,  tho  in  some 
cases  process  be.  ii.  189,  209 

Where  prisoner  hath  pleaded  not  guilty^  and  then  makes 
default,  whereon  exigent  is  awarded,  first  issue  is  discon- 
tinued, ii.  224, 225 
DOMUS  MANSIONALIS.—  FWe  Burglary. 
DOWER.— Firfe  Forfeiture. 
DRUNKENNESS. 

Where  it  excuseth  or  not.  32 

DURESS.— Firfe  Necessity. 
ENGLESHERY. 

Explained.  447, 448 

ERROR. 

Erronious  judgment  in  treason  given  by  one  that  had  au- 
thority, was  at  common  law  reversible  by  writ  of  error.  353 
By  29  Eliz.  secures  all  former  attainders,  where  party  exe- 
cuted, from  such  reversal,  but  meddles  not  with,  other 
attainders.  ib. 

Neither  doth  33  H.  8.  take  away  writs  of  error  on  attainder 
of  treason.  ib. 

26  H.  8.  fy  5  ^-  6  E.  6.  take  away  from  one  outlawed  in 
treason  reversal  of  outlawry,  because  party  out  of  the 
realm^  but  extends  not  to  other  offenses.  354 
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Misnomer  in  civil  action  not  error.  ii.  Page  175 

But  outlawry  of  one  indicted  without  addition,  or  by  a  false 
one,  erroneous.  ii.  176 

Writ  of  error  a  supersedeas  to  the  issuing  execution  from 
delivery  of  writ  till  day  of  return  past;  but  if  plaintiff  pro- 
ceed not  to  removal  of  record,  execution  shall  be  granted 
for  his  delay.  ii.  213 

Where  auterfoits  acquit  assignable  for  error,  as  well  as 
pleadable.  ii.  221,  243,  251 

One  outlawed,  on  alledging  error  in  law  or  fact  to  satisfac- 
tion of  B.  R.  shall  have  a  respite  of  execution  to  purchase 
writ  of  error,  and  be  remitted  to  marshal  in  mean  time. 

ii.  408 

Amicus  curias  may  inform  JB.  2?.  of  any  error  in  the  out- 
lawry, ib. 

Vide  Outlawry. 
ESCAPE. 

One  mortally  wounded,  offender  in  custody  of  constable,  who 
suffers  him  to  escape  before  death  of  party;  no  felony  in 
constable,  tho  he  dies  within  the  year.  427,  591 

One  escaping  is  supposed  always  in  custody.  581 

Gaoler  voluntarily  suffering  a  traitor  to  escape,  treason.   234 

Wilful  escape  by  gaoler,  no  felony,  if  mittimus  not  in  writing 
under  seal;  but  contra^  where  commitment  by  court  of 
record.  583, 584 

Nor  is  it  felony,  except  cause  expressed  in  mittimus,  or 
offense  be  notified  to  gaoler.  578,  584,  595,  596,  610 

An  unapt  conclusion  of  mittimus  excuseth  not  gaoler  from 
felony.  595 

The  several  sorts  of  escape.  590 

Voluntary  escape  defined.  590,  591 

It  becomes  same  crime,  as  party  was  committed  for,  viz, 
treason  or  felony.  ib. 

It  is  felony,  tho  party  be  not  convict  or  attaint,  but  till  then 
gaoler  shall  not  be  arraigned,  tho  he  may  be  indicted. 

591,  598.  ii.  254 

Felony  committed,  constable  takes  one  on  suspicion,  and 
voluntarily  lets  him  go  at  large,  it  is  felony,  tho  party  not 
indicted.  592 

Tho  officer  after  arrest  be  assured  of  party's  innocence,  he 
may  not  safely  discharge  him,  but  bring  him  before  a  jus- 
tice, ib. 

He  discharges  him  at  his  peril,  if  felony  committed,  and  party 
guilty.  ib. 

A  convict  of  petit  larciny  suffered  to  escape,  no  felony,      ib. 
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The  same  law  of  escape  of  one  committed  for^  or  convict  of 
homicide  se  defendendo.  Page  592 

But  if  commitment  or  indictment  be  for  manslaughter^  tho 
in  truth  but  se  d^endendo;  yet  primd  facie  escape  indicta- 
ble as  felony,  tho  in  eventu  otherwise.  ib. 

One  indicted  of  murder  is  pardoned  or  acquitted  within  the 
year,  but  left  in  gaol  till  year  elapsed,  on  3  H.  7.  and 
within  year^gaoler  suffer  him  to  escape,  it  is  {eionyprimd 
facie,  for  possibility  of  appeal;  but  if  not  broaght  within 
the  year,  or  party  be  acquitted  thereon,  gaoler  to  be  ac- 
quitted. 593 

Escape  before  clergy  allowed,  felony;  but  party  retaken, 
and  clergy  had,  felony  purged.  t4. 

Clergy  had,  and  prisoner  continued  for  further  correction  hj 
18  Eliz.  escape  fineable.  ib. 

If  j9.  commit  a  felony  before  B.  who  neither  takes  him,  nor 
attempts  it,  not  felony  in  B.  594 

If  Jl.  commit  a  felony,  and  B.  knowing  it  receive  him,  and 
then  suff(^r  him  to  depart,  no  escape  by  B.  ib. 

Gaoler  refusing  to  receive  a  felon  from  constable^  constable 
lets  him  go,  it  is  an  escape.  ib. 

Private  man,  on  delivering  felon  to  constable  or  vill,  is  dis- 
charged; so  are  constable  and  vill  on  delivering  him  over 
to  sheriff,  or  his  gaoler.  594,  595 

Custody  of  felon  belongs  to  old  sheriff  till  turned  over  by  in- 
denture, ib. 

A  private  man  knowing  B.  to  have  committed  a  felony 
arrests  him,  and  wilfully  suffers  him  to  escape,  felony;  or 
a  felony  being  done,  he  arrests  B.  on  suspicion,  and  then 
lets  him  escape,  felony  in  eventu.  595 

If  mittimus  contain  no  cause,  gaoler  not  bound  to  receive 
felon.  ib. 

A  private  man  carrying  felon  to  the  common  gaol,  acquaints 
gaoler  by  word  only  that  it  is  for  felony,  gaoler  chargeable 
on  escape.  596 

Constable  wilfully  suffering  felon  to  escape  from  the  stocks, 
felony.  ib. 

Prisoner  rescued,  gaoler  dispunishable.  ib. 

Where  in  case  of  fire,  enemies  or  rebels  escape  by  gaoler,  is 
excusable.  ib. 

Admitting  bail,  where  it  ought  not,  where  a  negligent  escape, 
where  wilful.  596,  597 

If  gaoler  voluntarily  licence  felon  to  wander  out  and  return, 
if  he  return  before,  gaoler  indicted,  it  is  a  misdemeanor; 
but  whether  a  voluntary  escape.  597 
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Sheriff  fmeable  for  wilful  ^or  negligent  escape  by  his  gaoler. 

Pages  597,  598 

But  not  for  escapes  by  gaolers  in  particular  franchises;  these 
concern  themselves  and  their  lords  only.  598 

Officer  permitting  escape,  quasi  accessary.  ib. 

If  principal  be  found  not  guilty,  oir  guilty  of  a  fact  not  capi- 
tal, or  be  only  convict  and  not  attaint,  and  hath  his  clergy, 
gaoler  shall  be  discharged  of  felony,  but  fined.      598,  599. 

ii.  254 

Voluntary  escape  within  clergy,  tho  principal  felony  not.  599 

Escape  makes  but  one  felony^  tho  principal  offender  indicted 
of  several.  ib. 

But  if  two  be  indicted  of  one  felony,  and  escape,  gaoler  in- 
dicted severally  for  both.  ib. 

If  offense,  for  which  party  was  committed,  appear  not  by 
matter  of  record,  necessary  a  felony  be  done,  or  else  escape 
no  felony ;  but  contra,  where  it  appears  by  a  record,    ib. 

If  it  appear  by  record,  how  indictment  to  be,  and  bow,  if 
otherwise.  ib. 

Calling  record  of  prisoners  over  as  in  B.  R.  sufficient  to  con- 
vict of  a  negligent  escape,  but  not  voluntary,  except  gaoler 
confess.  599, 603 

By  whom  country  to  be  amerced  for  an  escape.  600 

Division  of  negligent  escapes.  ib. 

Negligent  escape  fineable,  what  the  measure  of  the  fine.  600, 

602,  604 

What  shall  be  said  a  negligent  escape.  601 

•If  prisoner  break  gaol,  it  is  a  negligent  escape.  ib. 

Where  lawful  to  fetter  prisoners.  ib. 

If  private  man  arrest  a  felon,  who  escapes  by  force,  without 
his  default,  he  is  excused.  ib. 

Officer  bringing  prisoner  to  gaol,  prisoner  rescueth  himself, 
how  far  officer  excused.  601,  602 

If  felon  in  carrying  to^execution  be  rescued,  sheriff  punisha- 
ble. 602 

Gaoler  may  take  prisoner  seven  years  after,  tho  out  of  his 
view,  but  that  excuseth  not  negligent  escape.  ib. 

Having  once  lost  view,  it  is  an  escape,  tho  taken  after;  but 
if  gaoler  take  him  on  fresh  pursuit,  and  hath  still  the  view, 
no  escape.  ib. 

Gaoler  fined  for  negligent  escape  may  retake  felon,  but  fine 
not  discharged.  ib. 

What  a  proper  conviction  of  a  negligent  escape.  603 

Sometimes  coroner's  roll.  ib. 
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Presentment  by  grand  inquest  not  sufficient,  because  officer 
finable.  J'oge  603 

Presentable  in  a  leet,  but  they  cannot  set  a  common  fine  or 
amercement;  but  it  may  be  removed  in  B.  JR.  where 
amfercement  may  be  set.  ib. 

Executors  fined  for  negligent  escape  in  their  testator.       604 

Escapium,  and  the  franchise  to  be  quit  thereof,  explained. 

604 

Coroner  hath  power  to  take  inquisition  of  escape,     ii.  62,65 

If  private  man  discharge  one  suspected,  whom  he  hath  ar- 
rested, without  bringing  him  to'  justice  or  constable,  it  is 
an  escape.  ii.  81 

If  felon  not  once  in  the  hands  of  the  officer  that  hath  war- 
rant to  arrest,  no  escape;  but  yet  it  may  be  an  escape  in 
township,  for  which  they  shall  be  amerced.  iL  93 

'     Vide  Amercement,  Breaking  Prison,  Evidence,  Indict- 
ment, Rescue. 
ESTOPPEL. 

Where  defendant  is  indicted,  and  pleads  to  indictment  by  a 
wrong  name,  that  estoppel  shall  avail  sheriff  or  officer, 
that  doth  execution.  ii.  175 

So  in  a  civil  action,  if  defendant  appear  by  wrong  name, 
sheriff  in  false  imprisonment  shall  have  like  advantage,  ib. 
EVIDENCE. 

How  coin  proved  current.  196, 197, 204,  212, 213 

How  foreign  coin  proved  legitimate.    197, 198, 213,  310,  316 

Intention  how  to  be  proved.  229 

Where  by  1  4*  2  P.  4*  M.  Informations  taken  before  justices 
of  peace  may  be  read  in  evidence  against  a  prisoner. 

305,  306,  586.  ii.  284, 285 

Whether,  if  informant  was  bound  over,  and  appear  not,  they 
may  be  read.  305 

Whether  justices  of  peace  of  a  foreign  county  may  transmit 
such  informations  before  justices  {j{ gaol-delivery  of  proper 
county.  305,  306.  ii.  285 

As  to  examination  of  prisoner,  it  must  be  testified,  that  it 
was  without  menace  or  undu«  terror.  ii.  285 

Depositions  taken  in  a  cause  of  divorce,  offered  to  prove 
force  on  indictment  for  forcible  marriage,  rejected,  and 
why.  306.  ii.  285 

Hear-say  no  evidence,  but  from  offender  himself.  ib. 

In  murder  Jl.  indicted,  as  having  given  the  mortal  stroke,  B. 
and  C.  as  present  and  assisting,  if  proved  that  B.  gave  the 
mortal  stroke,  and  ^.  and  C.  were  present  and  assisting, 
it  maintains  indictment,  and  all  ousted  of  clergy j  but  con- 
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truy  on  indictment  on  1  Jac.  of  stabbing;  for  he,  that  gave 
the  stroke,  shall  have  his  clergy  on  such  indictment. 

Pages  437, 463.  ii.  185,  292,  344,  345 

Whence  evidence  of  malice  must  arise  to  constitute  murder. 

451,  452 

Where  malice  in  law  maintains  indictment  of  murder. 

460.  ii.292 

What  circumstances  are  evidence  of  a,  felonious  intent  on 
indictment  of  larciny.  508, 509 

Thieves  come  to  rob  jJ.  and  force  him  by  menace  of  death 
to  go  and  and  fetch  them  money,  which  he  doth,  it  main- 
tains a  general  indictment  of  robbery.  532,  533 

In  indictment  of  robbery  vialentlr  must  be  both  alledged 
,and  proved.  534 

What  evidence  to  maintain  indictment  for  a  felonious  es- 
capey  breach  of  prison^  or  rescue.  599 

Ravisher,  having  kept  the  woman  as  a  concubine  before  the 
supposed  rapcj  evidence  of  assent.  628,  629 

What  concomitant  circumstances  necessary  evidence  of  a 
rape.  633  to  636 

On  indictment  of  second  forgery  to  make  it  felony,  record  of 
first  conviction  by  judgment  must  be  proved.  686 

If  alledged,  that  party  was  killed  with  a  sword,  and  proved 
that  he  was  killed  with  another  weapon,  indictment  main- 
tained; but  contra,  if  by  another  kind  of  death,  as  stran- 
gling, 4'c.  ii.  185 

Whether  an  information  taken  in  treason  can  be  read  in  evi- 
dence on  indictment  of  treason.  ii.  286 

By  21  Jac.  mother  of  bastard-child  concealing  its  death,  shall 
suffer  as  in  murder,  unless  she  prove  by  one  witness,  that 
child  was  bom  dead.  ii.  288 

Indictment  need  not  alledge,  but  it  must  be  proved  on  evi- 
dence that  she  concealed  it,  if  advantage  be  taken  of  this 
statute.  ii.  289 

If  no  concealment  proved,  left  to  jury  to  inquire  by  circum- 
stances, whether  she  murdered  it  or  not;  but  it  doth  not 
put  her  under  an  absolute  necessity  of  proving  it  born 
alive  by  one  witness;  so  evidenoe  stands  but  as  at  com- 
mon law.  ib. 

If  on  view  of  child  it  be  testified  by  one  witness  from  pro- 
bable circumstances,  that  child  was  not  come  to  its  debi- 
turn  partus  tempus,  this  is  proof  by  one  witness,  that 
child  was  born  dead,  so  as  to  leave  it  to  the  jury,  as  upon 
a  common  law  evidence,  whether  she  was  guilty  of  death, 
or  not;  what  such  such  circumstances  are.  ii.  289 
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In  some  cases  presumptive  evidences  go  far  to  prove  party 
guilty,  but  better  five  guilty  persons  escape  unpunished, 
than  one  innocent  man  die.  ii.  Page  289 

Cautions  against  convicting  on  doubtful  evidence,  with  in- 
stances of  innocent  persons  having  suffered  thereby. 

300,509.  ii.  289,290 

Not  fit  to  convict  any  man  for  stealing  goods  cujusdam 
tgnotij  merely  because  he  cannot  give  an  account  how  he 
came  by  them,  unless  due  proof  made,  that  a  felony  was 
committed  of  those  goods.  ii  290 

Nor  to  convict  any  one  of  murder  or  manslaughter,  unless 
fact  proved  to  be  done,  or  body  found  dead.  ib. 

Variance  between  indictment  and  evidence  in  county  mate- 
rial, but  not  in  vill.  h.  291 

If  evidence  in  case  of  murder  differ  from  indictment  in 
specie  mortis,  it  doth  not  maintain  indictment;  as  if  in- 
dictment be  for  killing  by  poison,  and  evidence  be  of  kill- 
ing by  stabbing;  but  contra^  if  indictment  vary  in  species 
of  the  poison,  or  indictment  be  for  killing  with  a  sword, 
and  evidence  be  of  killing  with  a  staff  or  gun;  effectual 
word  in  both  percussit.  ib. 

And  same  law  with  respect  to  accessaries  to  such  principals. 

ii.  292 

If  •/?.  and  B.  be  indicted  as  principal,  and  C.  as  accessary 
after  to  both,  Jl.  and  B.  are  convict,  or  only  j1.  is  convict, 
and  on  the  evidence  against  C.  it  appears  he  was  only  ac- 
cessary to  •/?.  it  maintains  indictment.  ib. 

One  indicted  on  1  Jac.  against  stabbing,  if  it  appears  on  evi- 
dence, that  person  killed  struck  first;  yet  good  evidence  to 
convict  party  indicted  of  manslaughter.  ii.  292 

If  one  be  indicted  of  petit  treason  for  killing  his  Master,  the 
he  were  not  such,  he  may  be  found  guilty  of  murder,  and 
tho  not  ex  malitid  prsecogitatd,  he  maybe  found  guilty  of 
manslaughter,  and  not  guilty  as  to  the  petit  treason.      ib. 

If  one  be  indicted  of  burglary,  and  giu)d/elonici  ^  burglari- 
tir  cepit  bonOy  ^c.  he  may  be  acquit  of  the  burglary,  and 
found  guilty  of  simple  felony,  if  evidence  riseth  no  higher. 

ii.  293 

If  one  be  indicted  of  murder  ex  malitid  prxcogitatd,  evi- 
dence proving  killing  on  a  sudden  falling  out,  is  good  to 
find  him  guilty  of  manslaughter.  ib. 

What  evidence  the  jury  shall  have  out  with  them  or  not.  Vide 
Jury. 

Vide  Indictment,  Verdict,  Witness. 
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EXAMINATION. — Vide  Cokpession,  Etidence,  Justice  of 

Peace. 
EXECUTION  AND  REPRIEVE. 

Where  one  attaint  is  brought  into  another  court,  or  reprieved 
to  another  sessions,  execution  not  to  be  awarded,  till  first 
demanded,  what  he  can  say  against  it.  Pag^  368 

Execution  of  drawing  to  be  on  a  hurdle.  382 

Antiently  without  any  thing  under.  ib. 

A  stranger  of  his  own  head  executes  a  criminal,  murder.  501 

Execution  must  pursue  judgment,  otherwise  murder.     501 

ii.  411 

Who  are  the  ordinary  ministers  in  execution  of  malefactors. 

501.  ii.  409,  410 

What  warrant  issued  out  by  lord  high  steward  for  execution 
of  a  peer.  501.  ii.  409 

How  many  commissioners  of  oyer  and  terminer  formerly 
signed  warrant,  where  they  gave  sentence.       501.  ii.  409 

Leaving  a  calendar  with  sheriflf,  the  only  warrant  now.  ii.  409 

No  warrant  under  seal  of  justices  o{  gaol-delivery  for  execu- 
tion, but  only  a  calendar.  501.  ii.  409 

What  warrant  for  execution  was  antiently  issued,  or  awarded 
by  them.  ii.  409 

•7.  Rolk  would  never  subscribe  calendar,  but  after  judgment 
command  sheriff  in  court  to  do  execution,  and  for  not  doing 
it  fined  a  sheriff  2000/.  501.  ii.  31,  410 

A  prisoner  removed  in  B.  R.  by  habeas  corpus,  or  taken  on 
indictment  of  felony  in  Middlesex  is  committed  to  the  mar- 
shal, arraigned  and  adjudged  to  die ;  court  may  send  him 
to  Newgale,  and  command  sheriff  to  do  execution.        502 

But  if  remitted  to  the  marshal,  (as  regularly  he  ought)  then 
marshal  is  proper  officer,  and  may  execute  party  in  Mid- 
dlesex, wherever  offense  committed ;  and  court  may  ore 
tenus,  or  by  order  command  sheriff  to  assist.  464, 502.  ii.  5 

How  entry  to  be  for  marshal  to  do  execution.  464, 502.  ii.  409, 

411 

They  that  give  judgment  may  award  execution.  ii.  406 

Therefore  B.  R,  on  removal  of  prisoner  and  record,  may  give 
judgment,  and  award  execution.  ii.  406,  407 

B.  R.  never  gives  judgment  against  any,  not  in  custodia  ma- 
r  esc  a  Hi.  ib. 

How  warrant  for  execution  to  lieutenant  of  the  tow^r  to  be. 

ii.  410 

Sheriffs  of  London  and  Middlesex  to  be  assisting.  ib. 

If  party  revive  after  being  cut  down,  he  must  be  hanged  again. 

ii.  412 
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Judge  hath  power  to  reprieve,  before  or  after  judgrtent,  in- 
fant convict  of  capital  offense  in  order  to  king^s  pardon. 

Page  19 

Of  reprieves  ex  arbitrio  regis;  how  the  king  may  command 
a  reprieve.  368.  ii.  412 

Ex  arbitrio  judicis;  judge  may  reprieve  one  attaint  of  trea- 
son before  him,  but  ought  to  be  cautious  in  doing  it      ib. 

After  he  hath  granted  it,  may  command  execution  after  ses^ 
sions  and  adjournment  of  commission.       368.  iu  412, 413 

Reasons  for  a  reprieve.  ii.  413 

Of  reprieves  that  are  quasi  de  jure  ox  necessitate  legis,  ii.  368, 

413 

In  respect  of  pregnancy;  duty  of  judge,  before  he  finishes  his 
sessions  to  demand  of  every  woman  attaint  of  treason  or 
felony y  what  she  has  to  say  against  execution.  ib. 

What  incidents  to  a  plea  of  pregnancy  in  retardationem  ext- 
cutionis.  ib. 

Enseinture  with  quick  child  being  found,  execution  to  be 
respited  till  another  sessions,  but  no  stay  of  execution,  ex- 
cept woman  with  quick  child.  368,  369 

If  she  once  hath  had  benefit  of  this  reprieve,  and  be  delivered, 
and  afterwards  be  with  quick  child  again^  she  shall  not 
have  a  further  respite.  369 

If  jury  of  women  find  her  quick,  whereas  she  was  not  at  all 
with  child,  if  next  sessions  happen,  so  as  to  render  it  im- 
possible that  she  could  be  with  child,  but  must  be  delivered 
mesne  between  former  sessions  and  this,  she  shall  be  exe- 
cuted, otherwise  not.  ib. 

Such  juries  prone  to  favor  the  women.  ii.  413 

If  she  were  not  quick  with  child,  when  such  verdict  given, 
nay,  tho  not  then  with  child  at  all,  but  became  quick  before 
second  sessions,  she  shall  have  a  second  reprieve  in  faw- 
rem  prolis.  369 

But  gaoler  punishable  in  the  latter  case.  ii.  413 

When  the  fast  us  shall  be  said  to  be  quick.  ib. 

In  all  cases  of  reprieves  for  pregnancy,  judge  to  make  a  new 
demand,  what  prisoner  has  to  say  against  execution  ;  after 
delivery  she  must  be  brought  to  the  bar  again  for  that  pur- 
pose, which  must  be  at  the  following  sessions.  369,  370. 

ii.  413,414 

Reprieves  ought  to  be  matter  of  record,  and  tho  she  be  de- 
livered before  next  sessions,  sheriff  not  to  make  execution. 

ii.  413 

Nor  ought  judge  to  give  such  direction.  ib. 

If  mesne  between  judgment  and  award  of  execution,  offender 
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becomes  non  compos j  a  jury  shall  be  sworn  to  inquire  ex 
officioj  whether  counterfeit  or  not.  Pages  35,  370 

What  parts  of  execution  for  treason  may  be  abated  by  king^s 
warrant  under  great  or  privy  seal,  fyc.  370.  ii.  412 

If  jury  convict  against  or  without  evidence,  and  against  direc- 
tion of  court,  court  may  reprieve  the  convict  before  judg- 
ment, and  certify  the  king  for  his  pardon.         ii.  309,  310 

In  what  cases  prisoner  not  to  have  execution  awarded,  till  he 
be  demanded  what  he  can  say  against  it.  ii.  407,  408 

Where  one  outlawed  shall  have  a  respite  of  execution,  till  he 
can  purchase  a  writ  of  error.  ii.  408 

Where  clergy  may  be  allowed  under  gallows  to  one  wrong- 
fully attaint,  if  judge  come  that  way.  ii.  379 

This  may  be  done  by  judges  of  J&.  R.  as  justices  of  peace;  but 
quaere,  whether  by  justices  of  oyer  and  terminer  after  their 
session  ended.  ib. 

Vide  Judgments. 
EXECUTORS. 

Term  for  years  not  extinguished  by  accession  to  an  executor, 
who  hath  the  fee,  because  en  autre  droit.  250 

Fined  for  negligent  escape  in  their  testator.  604 

EXIGENT.— rirfe  Outlawry,  Process. 
FALSIFYING  ATTAINDERS. 

Where  alienee  may  not  only  falsify  attainder,  in  point  of 
time  of  treason  or  felony,  but  also  offense  itself.  361 

Not  concluded  by  confession  of  alienor.  ib. 

Purchaser  mesne  between  time  of  felony  committed  and 
attainder  by  verdict  cannot  falsify  in  point  of  offense,  but 
time.  ib* 

FEALTY.— FiV/e  Allioeance. 
VEKR.— Vide  Necessity. 
FELO  DE  SE. 

Must  be  of  age  of  discretion,  and  compos  mentis  at  time  of 
giving  the  mortal  stroke.  411,  412 

What  shall  be  said  age  of  discretion.    Vide  Infant. 

For  non  compos  mentis.    Vide  Ideot. 

Why  inquisition  runs  felonici.  411,  412 

Death  must  ensue  within  year  and  day  after  stroke.         412 

Lunatick  killing  himself  in  a  fit  of  lunacy  cannot  be  a  felo 
de  se;  (;o;7/r a,  during  a  lucid  interval.  31,  412 

There  must  be  an  intent  to  commit  the  fact.  412 

What  shall  be  said  a  voluntary  killing. 

412,413,480,481,493. 

Villain  gives  himself  a  mortal  stroke,  lord  seiseth  goods, 
Arin^  shall  have  them.  414 
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He  forfeits  his  goods  and  chattels^  but  not  his  lands,  nor 
wife's  dower.  ^  Poge  414 

Baron  and  feme  joint  lessees  of 'a  term,  he  kills  himself,  she 
shall  not  hold  it  against  king  or  almoner.  413, 414 

How  the  forfeiture  shall  relate.  ib. 

There  must  be  an  inquisition  to  entitlethe  king;  if  the  body 
cannot  be  seen,  conviction  to  be  before  justices  of  oyer  and 
terminer  J  or  peacej  and  then  traversable;  but  if  it  can  be 
seen,  then  before  coroner  super  visum  corporis^  and  whe- 
ther traversable.  414  to  418 

Where  inquisition  super  visum  corporis  quashed,  and  coro- 
ner ordered  to  inquire  de  novo.  415 

Where  party  found  to  have  died  per  ir\fortuniumy  and  sug- 
gested on  part  of  king  or  almoner,  that  he  was  felo  de  se^ 
writ  of  melius  inquirendum  denied;  if  granted,  would 
have  been  void.  ib. 

What  default  of  coroner's  inquisition  shall  be  supplied  by 
this  writ.  ib. 

Process  may  be  made  against  those  who  detain  the  goods  in 
the  inquisition.  416 

Vide  Coroner,  Deodand. 
FELONY  BY  COMMON  LAW. 

Open  resistance  of  justices  of  oyer  and  terminer,  felony.    146 

Every  felony  includes  misprision,  and  offender  may  be  in- 
dicted of  the  latter  only.  652,  708 

Vide  Arson,  Breach  of  Prison,  Burglary,  Escape,  Felo 
DE  SE,  Homicide,  LarcinYi  Murder  and  Manslaugh- 
ter, Rescue,  Robbery. 
FELONY  BY  STATUTE. 

fVesim,  2.  de  uxore  abduetd  sive  rapid  cum  bonis  viri, 
makes  it  felony.  637 

Exposition  thereon.  637  to  640 

-Wife  voluntarily  going  away  with  a  stranger,  and  taking 

husband's  goods,  felony  in  neither;   but  trespass  in  the 

stranger.  637 

Judgment  of  death  antiently  given  in  a  civil  action  brought 
on  this  act,  but  disused.  638 

If  defendant  convicted  in  this  action,  it  antiently  served  for 
indictment.  ii.  150* 

Arliculisuper  cartas  make  purveyors  felons  in  certain  cases. 

639,  640 

But  purveyance  now  taken  away.  640 

14  jG.  3.  makes  it  felony  in  gaoler  by  duress  of  imprison- 
ment lo  make  one  become  approver  against  his  willy 
clergy  allowed.  640,  641 
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But  extends  not  to  a  gaoler  de  facto.  Pog^  641 

IS  H.  6.  makes  exportation  of  wool  and  woof/ells  other 
than  to  the  staple  of  Calais  or  streights  of  Morocco, 
felony;  clergy  allowed;  quoere  whether  in  force.    642,  653 

37  E.  3.  makes  stealing  falcons^  fyc.  felony,  what  proof  re- 
quired; within  clergy.  642 

5  H.  4.  c.  4.  multiplication  of  gold  and  silver,  clergy  al- 
lowed. 644 

Cap.  5.  malicious  cutting  out  tongue,  or  putting  out 

eyes,  clergy  allowed.  645 

3  H.  5.  coining  or  bringing  in  gally-halfpence,  suskins  or 
dodkins.  ib. 

2  H.  6.  Payment  or  receipt  of  blanks,  clergy  allowed;  now 
disused.  '  ib. 

3  H,  6.  Congregation  of  masons  to  prevent  statutes  of  la- 
bourers, but  acts  relating  thereto  repealed.  ib. 

33  H.  6.  Servants  after  master^s  decease,  taking  and  spoil- 
ing his  goods,  clergy  allowed.  653 

Wherein  extended  beyond  the  letter.  654 

1  H.  7.  Hunting  with  vizors,  and  rescuing  such  hunters; 
exposition  thereon.  656  to  659 

3  H.  7.  Imagining  and  conspiring  to  kill  the  king,  or  any 
of  his  council,  clergy  allowed.  661  to  664 

Who  a  felon  for  conspiring  the  death  of  any,  and  what 
great  persons  within  this  act;  who  the  only  judges,  by 
whom  presentment  and  trial,  and  where  trial  to  be.      663 

1  E,  6.  repealed  all  new  felonies  enacted  tempore  H.  8.  fy 
I  M.  repealed  the  same,  and  the  new  created  felonies 
tempore  E.  6.  308,  309,  664 

But  neither  extended  to  piracy,  or  any  act,  which  did  not 
constitute  a  new  felony,  but  only  directed  proceedings  ia 
old  felonies  with  respect  to  clergy,  trial,  fyc. 

308,  309,  664,  665 

A  division  of  statutes  of  H.  8.  4*  ^'.6.  constitutive  of  new 
felonies.  665 

Which  of  these  never  after  revived  or  re-enacted.  ib. 

Which  repealed,  but  re-enacted  with  or  without  altera- 
tions, ib. 

Some  offenses  made  felonies  before  H.  8.  but  extended  far- 
ther by  acts  in  his  time,  and  then  old  felonies  stand,  but 
additional  repealed  by  I  E.  6.  fy  I  M.  ib. 

21  H.  8.  Servants  embezzling  goods  delivered  to  them; 
27  H.  8.  ousting  clergy,  being  repealed  by  1  E.  6.  clergy 
allowed  [how  far  ousted  by  12  t/^nn.]  666^  667 

This  act,  but  not  27  H.  8.  revived  by  5  Eliz.  667 
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22  H.  8.  2  fy  3  P.  fy  M,    Cutting  powdike^  clergy  allowed. 

Page  669 

1  4'  2  P.  4*  M.  Egyptians  above  fourteen  remaining  here 
a  monthj  5  Eliz.  ousts  clergy.  670, 671 

IS  H,  6.    Soldiers  retained j  as  prescribed  by  the  act^  de- 
parting from  their  captains  without  licence,       671,  672 

2  E,  Q,  ad  idem.  674,675 
Exposition  on  the  several  acts  making  departure  of jsoldiers, 

mariners  and  gunners  sans  licence,  felony.  *  671  to  681 
A  mariner  or  gunner,  who  hath  taken  prest,  and  departs 

sans  licence,  hath  clergy.  678,  679 

Where  a  soldier  departing  without  licence  shall  have  his 

clergy,  or  not.  677  to  681 

A  division  of  acts  tempore  Eliz.  making  new  felonies.    681, 

682 
8  Eliz.  Sending  sheep  beyond  sea  after  former  conviction^ 

clergy  allowed.  687 

27  Eliz.    Receivings  retaining j  or  maintaining  a  popish 

priest  knowingly;  no  clergy.  336,  614,  615,  688 
31  Eliz.  Imbezzling  king's  armour;  within  clergy.  i6. 
Exposition  thereon.  ib. 
35  Eliz.  cap.  I.  A  recusant  reusing  to  abjure^  or  after  ab- 
juration to  depart,  without  clergy.  ib. 
Exposition  on  this  act.  688  to  690 
Circumstances  necessary  to  be  alledged  and  proved.  689, 690 
Cap.  2.  A  popish  recusant  refusing  to  abjurCy  or 

after  abjuration  to  depart ;  without  clergy.  690 

39  Eliz.  1  Jac.  Dangerous  rogue  bonis hed,  or  adjudged  to 

the  galliesj  returning  sans  licence,  within  clergy.  691 
But  branded  rogue  begging  or  wandering,  ousted  of  cleigy. 

ib. 
39  Eliz.  Wandering  soldiers  or  mariners,  or  idle  persons 

wandering  as  such;  felony  in  certain  cases,  no  clergy. 

691,  692 
1  Jac.  cap.  1.  Witchcraft;  no  clergy.  694,  695 
Cap.  4.  Subjects  passing  sea  to  serve  foreign  prince, 

without  taking  oath  directed;  clergy  allowed.  696 

Cap.  21.  Of  murder  of  bastard  children.    Vide  E  vi- 


DENCE,  Indictment. 

Cap.  26.   Acknowledging  fine,  recovery,  deed  in- 


rolled,  statute^  or  recognisance,  bail,  or  judgment  in  name 
of  another  not  privy  to  same;  clergy  ousted,  but  no  cor- 
ruption of  blood  or  loss  of  dower.  ib. 
Bail  taken,  but  not  filed  not  within  this  act  [but  since  made 
felony.]                                                                               ib. 
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Cap.  31.  Going  with  plague  sore,  but  discontinued. 

Pages  695,  696 
Statutes  enacting  felonies  continued  down  from  the  time 
the  author  wrote  till  this  time.  697  to  703 

Vide  Breaking  Prison,  Buooert,  Burglary,  Forcible 
Marriage,  Forgery,  Polygamy,  Rape,  Record,  Sta- 
tutes IN  GENERAL,  &C. 

FINE. 

All  acts  speaking  of  fines  or  ransoms  at  king^s  pleasure, 
mean  of  king*s  Justices.  375 

Presentment  of  a  negligent  escape  by  grand  inquest  not  suffi- 
cient to  convict  officer,  because  he  must  be  fined  ^  but  suffi- 
cient for  an  amercement  of  a  vill.  603 
Where  executors  were  fined  for  a  negligent  escape  in  their 
testator.  604 
What  the  measure  of  a  fine  for  a  negligent  escape.  ib. 
Where  a  prohibitory  act  makes  a  penalty  recoverable  by 
action  of  debt,  but  mentions  not  indictment,  party  may  be 
indicted,  but  fine  not  to  exceed  penalty.                    ii.  171 
FORCE.— Tide  Necessity. 
FORCIBLE  ENTRY. 

If  one  be  indicted  for  a  riotous  and  forcible  entry  contra 

formam  slat,  and  the  statute  is  misrecited;  indictment 

quashed.  ii.  171,  172 

Justices  by  statute  may  make  restitution  on  indictment  found 

at  private  sessions  before  any  quarter-sessions  happen. 

ii.  213 
For  removal  of  indictment  of  forcible  entry  by  certiorari. 
Fide  Certiorari. 
FORCIBLE  DETAINER. 

If  one  hath  been  in  possession  of  a  house  for  three  years,  he 
may  detain  it  by  force,  by  8  H.  6.  445 

FORCIBLE  MARRIAGE. 

By  3  H.  7.   Taking  a  woman  against  her  will  and  marry^ 

ing  hery  made  felony.  614,  659 

Exposition  on  this  act.  614,  659  to  662 

Accessaries  before  and  receivers  principals.  614,  661 

To  what  women  it  extends  or  not.  660 

.    Taking  away  in  one  county  and  marrying  in  another,  where 

offender  indictable.  ib. 

Marriage  with  consent  excuseth  not,  if  first  taken  away 

against  her  will.  ib. 

She  may  be  a  witness,  tho  a  wife  de  facto.  301,  302, 660, 661 

Principals  and  accessaries  before  ousted  of  clergy.  661 

Whether  receivers  of  such  women  be  ousted  of  clergy.    614, 

VOL.  II. — 34  661 
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FORFEITURE. 

Forfeiture  of  goods  for  treason  same  as  for  felony;  bat  some 
difference  as  to  grants  of  goods  so  forfeited.  Pogt  239 

Forfeiture  of  lands  for  treason.  •  jBd9  to  S59,  356 

At  common  law  lands  intailed  forfeited  for  treason,  and  so 
by  26  H.  8.  fy  33  H.  8.  now  in  force.  241 

In  the  case  of  grandfather,  father  and  sod,  grandfiither  is 
tenant  in  tail,  father  attaint  of  treason  dies  first,  the  lands 
shall  descend  to  the  grandchild ;  father  could  forfeit  nothing, 
and  26  H.  8.  corrupts  not  the  blood  by  attainder  of  the 
father.  ib. 

If  after  26  H.  8.  and  before  33  H.  8.  which  vests  all  in  the 
king  without  office,  tenant  in  tail  had  been  attainted  of 
treason,  and  had  died  in  that  interval,  the  lands  would 
have  descended  to  the  son  till  office  found ;  but  contra  in 
case  of  tenant  in  fee-simple  attainted,  and  dying  before 
office ;  in  this  case  freehold  is  cast  on  king  without  office, 
arid  none  can  take  it  else.  242 

King  at  common  law  and  by  26  H.  8.  was  intitled  to  a  right 
of  entry,  where  party  was  in  merely  by  disseisin  or  abate- 
ment, but  not  to  a  right  of  entry,  where  possessor  was  lA 
by  title;  but  by  33  H.  8.  king  is  intitled  to  right  of  entry 
in  both  cases,  and  that  without  office;  but  there  must  be 
inquisition  or  seisure  to  bring  king  into  actual  possessionl 

ii. 

If  king  grant  over  before  such  seisure,  how  grant  is  to  be,^or 
else  void.  ib. 

One  committing  treason  hath  then  a  bare  right  of  action 
touching  lands,  or  a  right  to  reverse  judgment  given  against 
him,  or  to  bring  a  formedon  or  writ  of  entry,  but  hath  no 
right  of  entry  without  recovery  in  such  action;  this  right 
neither  by  common  law,  nor  33  H.  8.  is  given  to  the  king 
by  attainder  of  treason;  std  guasre.  ib. 

Tenant  in  tail  of  the  gift  of  H.  7.  reversion  in  the  crown, 
made  a  feoffment  in  fee,  and  then  was  attaint  of  treason, 
and  died,  leaving  issue;  the  feoffor  against  his  own  feoff- 
ment could  not  claim  any  right  at  time  of  the  treason,  yet 
there  remained  in  him  a  right  of  intail  forfeited  to  the  king; 
and  king  is  in  as  of  his  reversion,  which  is  not  subject  to 
leases  duly  made  by  tenant  in  tail  before  his  attainder. 

242,  243 

Tenant  in  tail  general  makes  a  feoffment  to  the  use  of  him- 
self in  fee,  and  before  26  or  27  H.  8.  commits  treason,  and 
is  attaint,  and  dies,  leaving  issue  inheritable  to  the  intail, 
then  a  special  act  is  made,  whereby  he  was  to  forfeit  all 
estates  and  rights;  tenant  in  tail  can  have  no  right  against 
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his  own  feoffment;  but  when  estate  returns  to  him,  that  is 
forfeited  by  the  attainder;  and  king  shall  hold  this  estate 
discharged  of  the  right  of  old  intaU,  and  that  shall  never 
revive  to  the  issue;  retrospect  of  king's  title  by  attainder 
shall  over-reach  and  avoid  the  remitter  wrought  in  the 
issue  before  king's  actual  seisin  by  the  attainder,  or  office 
thereon.  Pag^  243 

King  makes  a  gift  in  tail,  saving  reversion  to  himself,  attain- 
der of  treason  of  tenant  in  tail  barred  not  his  issue,  because 
of  34  H.  8.  which  derogates  from  26  fy  33  H.  8.   243,  244 

But  5  4r  6  £.  6.  being  puisne  to  those  actSy  makes  lands  of 
the  gift  of  the  king  in  tail  subject  to  forfeiture  for  treasons. 

244 

At  common  law  king  not  intltled  to  a  condition  of  re-entry 
in  party  attaint;  but  in  what  cases  he  is  intitled  to  such  a 
condition,  or  not,  by  33  H,  8.  244  to  248 

Title  to  a  condition  of  re-entry  described.  244 

Difference,  where  condition  is  tied  up  to  the  person,  or  not. 

244,  245 

At  common  law  king  by  attainder  of  treason  not  intitled  to 
uses  or  trusts.  247 

Trusts  differ  not  from  uses  in  substance.  248 ' 

Whether  any  other  uses  but  trusts  at  making  of  33  H.  8.  248, 

249 

Why  trusts  kept  from  being  executed  by  27  H.  8.  248 

Wherein  held  and  used  as  different  from  uses.  ib. 

Whether  trust  of  a  freehold  forfeited  by  attainder  of  treason. 

248,  249 

King  made  a  lease  for  years  to  one  for  provision  of  wines  for 
the  king  in  trust  for  another,  who  was  afterwards  attainted 
of  felony,  held  king  should  have  the  trust.  248 

So  if  one  outlawed  have  a  bond  made  to  another  in  trust,  it 
shall  be  executed  by  information  in  exchequer  ox  chancery. 

ib. 

By  attainder  of  cesty  que  trust  in  fee-simple,  neither  land  nor 
trust  comes  to  the  king  or  lord  by  escheat.  249 

Escheat  only  ob  defectum  tenentis,  ib. 

Attainder  of  felony  not  within  33  H.  8.  ib. 

Difference  between  a  term  in  gross  in  trust  for  party  attaint, 
land  trust  of  a  term  to  attend  inheritances,  quoad  forfeiture 
for  felony.  250,251 

King  intitled  to  a  term  for  years  in  gross,  not  in  point  of 
escheat  by  his  prerogative,  but  as  having  bona  fy  catalla 
felonum.  ib. 

At  common  law,  king  by  attainder  of  treason,  not  intitled  to 
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any  chattels,  which  party  had  en  autre  droit,  as  executor, 
fyc.  or  in  right  of  a  corporation  aggregate.  Page  251 

Baron  possessed  of  a  term  in  right  of  the  feme  forfeits  it  by 
attainder  of  treason,  fyc.  ib. 

But  as  to  lands  of  inheritance,  whereof  he  is  seised  in  her 
right,  if  he  be  attainted  of  treason,  king  hath  the  freehold 
during  the  coverture.  ib. 

So  if  tenant  for  life  be  attainted  of  treason,  king  hath  freehold 
during  life  of  party  attainted ;  and  so  he  had  before  26  H.  8. 
by  attainder  of  tenant  in  tail.  251,  253 

At  common  law,  and  now,  in  case  of  a  corporation  aggregate, 
nothing  was,  or  is  forfeited  by  attainder  of  the  head  of  the 
corporation.  252 

At  common  law,  a  sole  corporation,  as  abbot,  ^c.  by  attain- 
der of  treason  forfeited  to  the  king  the  profits  of  their  abbey, 
fyc.  during  their  incumbency;  but  their  successors  not  bound 
by  such  forfeiture.  ib. 

But  by  26  4*  33  H,  8.  these  sole  corporations  forfeited  the  in- 
heritance, and  their  successors  were  bound  by  such  attain- 
ders, ib. 

But  5  ^  6  E.  6.  restores  the  right  of  successors.  253 

By  common  law,  all  hereditaments,  whether  in  tenure,  or 
not,  as  rents,  ^c.  are  forfeited  to  the  king  by  attainder  of 
treason ;  but  inheritances  purely  in  privity,  appropriate  to 
the  person,  are  not  forfeited  either  by  common  law  or  sta- 
tute, as  a  foundership,  fyc.  253 

At  common  law  by  husband's  attainder  of  treason  or  felony, 
wife  lost  her  dower;  but  contra  by  I  ^.  6.  ib. 

By  5  4*  6  £.  6.  husband  attaint  of  treason,  wife  shall  lose  her 
dower;  and  it  stands  so  now,  save  in  treasons  made  by  par- 
ticular acts,  where  dower  is  saved,  as,  4'C.  ib. 

Tho  these  are  called  royal  escheats,  the  king  hath  these  for- 
feitures in  jure  coronse,  of  whomsoever  the  lands  be  im- 
mediately held.  ib. 

A  manor  is  held  of  the  king,  as  of  his  honour  of  D.  and  ma- 
nor escheats  for  felony  of  tenant,  it  is  now  parcel  of  the 
honour;  and  if  king  grant  it  out  again  generally,  it  shall  be 
held  of  the  honour;  but  if  it  escheat  for  treason,  it  is  no 

•  parcel  of  the  honour;  and  if  granted  out  generally,  it  shall 
be  held  in  capite.  254 

Where  land  comes  to  the  crown  by  attainder  of  treason,  all 
mesne  tenures  of  common  persons  are  extinct ;  but  if  king 
grant  it  out,  he  is  de  Jure  to  revive  the  former  tenure,  for 
which  petition  of  right  lies.  t^. 

If  tenant  in  tail  of  the  gift  of  the  king,  the  reversion  in  the 


CONTAINED  IN  THE  TWO  PARTS,  489 

FORFEITURE.— Con/int/frf. 

king  make  a  lease  for  years,  and  then  is  attainted  of  trea- 
son, the  king  shall  avoid  that  lease,  tho  tenant  in  tail  have 
issue  living ;  yet  if  he  after  such  lease  had  bargained  and 
sold,  or  levied  a  fine  to  the  kingy  the  king  should  be  bound 
by  such  lease,  as  long  as  there  is  issue.  Page  254 

At  common  law  divers  lords  had  by  special  grant,  or  in  right 
of  their  counties  palatine,  royal  escheats  of  the  lands  held 
within  their  franchises  of  persons  attaint  of  treason,  and 
several  instances  thereof.  254, 255,  256 

In  what  treasons  or  not  they  shall  have  such  royal  escheats. 

256,  257,  258 

26  H,  8.  in  force  as  to  forfeitures  for  treasons  within  25  E.  3. 

257 

There  is  a  proviso  in  5  Eliz,  whereby  clipping  is  made  trea- 
son, to  save  or  confirm  the  rights  of  persons  intitled  to  such 
royal  escheats  on  attainders  of  treason  within  this  acL  ib. 

No  like  clause  in  any  other  act  of  new  treason.  ib. 

He,  who  hath  ytira  re^a/icr,  shall  not  have  forfeitures  of  tenant 
in  tail  for  treason.  ib. 

Royal  escheats  by  prescription  extend  not  to  new  treasons. 

256,  271 

Of  the  forfeiture  of  lands  in  a  county  palatine  by  attainder  of 
treason  out  of  a  county  palatine,  or  i  converso.  286 

Antiently,  if  one  had  been  slain  in  open  war  against  the  king, 
the  king  did  de  facto  take  a  forfeiture^and  how^  and  where 
taken.  342 

But  iQ  all  other  cases,  whether  of  felony  or  treason,  if  party 
died  before  attainder,  or  after  conviction,  and  before  judg- 
ment; there  ensued  neither  attainder  nor  forfeiture  of  lands. 

343 

If  a  traitor  or  felon  rescue  himself  or  will  not  submit  to  be 
arrested,  and  on  resistance  is  slain,  on  presentment  thereof 
he  shall  forfeit  his  goods  and  chattels ;  but  whether  pre- 
sentment traversable ;  per  ascunsj  he  shall  forfeit  the  issue 
of  his  lands  for  a  year  and  day.      343, 363, 489  to  492, 602 

One  arraigned  for  felony  or  treason,  tho  he  be  acquitted^  yet 
if  it  be  found  he  fled,  forfeits  his  goods.  343 

How  far  in  treason  attainder  after  party's  death  ousted  by 
statute.  343, 344 

One  attaint  of  piracy  before  commissioners  of  ot/er  and  ter- 
miner on  28  ff.  8.  according  to  course  of  common  law  for- 
feits lands  and  goods;  but  it  works  no  corruption  of  blood. 

354 

If  husband  seised  injure  uxoris  hath  issue  by  her,  and  then 
she  commits  treason,  and  is  attaint  and  dies,  husband  shall 
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be  tenant  by  courtesy;  contra^  if  treason  committed  by 
her  before  issue  had.  Page  35^ 

Tenant  in  tail  is  attaint  of  treason;  king  on  office  fomid  hath 
the  freehold  during  life  of  tenant  in  taiL  359,  360 

Attainder  of  treason,  or  felony  of  a  copyhold  gives*  the  king 
no  forfeiture;  but  it  regularly  belongs  to  the  lord,  if  not  a 
contrary  custom.  360 

By  custom  of  Kent  lands  of  one  attaint  of  felony  descend  to 
the  heir;  contra  of  treason;  but  the  lands  of  one  attaint 
of  felony  by  outlawry,  or  one  abjuring,  escheat*  ib. 

In  petit  treason  and  felony  lands  escheat  to  the  lord;  but  king 
shall  have  diem^  annum  Sf  vaetum.  ih. 

How  to  be  computed.  ih. 

Tenant  in  tail,  or  for  life,  or  husband  seised  in  right  of  his 
wife  is  attaint  of  felony,  king  shall  have  the  yearj  day  and 
wast  against  wife,  issue  and  reversioner.  ib. 

Forfeiture  for  treason  or  felony  to  avoid  mesne  incumbrances 
relates  to  time  of  offense  committed.  ib. 

Two  joint  tenants  in  fee;  one  is  attaint  of  treason,  and  dies; 
land  survives  to  the  other,  but  subject  to  the  title  of  for- 
feiture. 360,  361 

If  one  be  outlawed  on  indictment  of  felony  or  treason,  and 
pending  the  process  alien  the  land,  yet  king  or  lord  shall 
have  the  land,  which  he  held  at  time  of  felony  committed; 
attainder  by  outlawry  relates  to  day  and  year  iu  indict- 
ment. 361 

In  appeal  of  felony  or  murder  by  writ,  if  pending  it  party 
aliens,  and  then  is  outlawed  before  appearance,  lord's 
escheat  is  lost,  because  it  relates  only  to  the  time  of  out- 
lawry pronounced,  the  writ  containing  no  certain  time  of 
offense  committed.  '  ib. 

But  contra^  if  defendant  had  appeared,  and  plaintiff  had 
declared  on  his  writ,  and  defendant  had  been  convict  and 
attaint;  or  if  appeal  had  been  by  bill,  and  thereon  party 
had  been  outlawed,  tho  before  appearance,  escheat  had 
related  to  time  of  fact  committed  to  avoid  mesne  incum- 
brances. 362 

Goods  of  persons  convict  of  treason  or  felony,  or  put  in  exi- 
gent for  the  same,  or  who  fled,  or  stand  mute,  forfeit  to 
the  king.  ib. 

To  what  times  respectively  these  forfeitures  relate.  ib. 

Alienation  made  [6f  goods]  bond  fide  by  felon,  or  traitor,  or 
one  that  flies,  mesne  between  offense,  or  flight  and  convic- 
tion, or  presentment  of  flight  is  good,  and  binds  the  king^ 
if  fraudulent,  it  is  void  by  13  Eliz.  362,  367 
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If  a  felon  be  killed  in  flight,  and  it  be  found  by  inquisition, 
forfeiture  of  his  goods  relates  to  the  flight.  Page  362 

If  party  comes  not  in^  his  goods  forfeit  on  award  of  exigent, 

365 

In  murder,  title  of  lord  by  escheat  to  avoid  mesne  incum- 
brances relates  to  stroke  given.  426,  591.  ii.  179 

In  homicide  per  infortunium^  party  forfeits  his  goods,  tho 
intitled,  quasi  dejure^  to  a  pardon  on  course.  477, 478, 492 

Officer  killing  felon  in  flight,  or  that  resists,  forfeits  nothing. 

481,  493,  494 

If  ^he  killing  cannot  be  attributed  to  any  act  of  the  person 
killing,  but  of  the  deceased,  the  former  forfeits  not  his 
goods,  qusere.  492,  493 

Where  one  killing  another  in  his  own  defense  forfeits  his 
goods,  or  not.  493,  494 

Forfeiture  for  flight  distinct  from  that  for  the  felony.  t*. 

In  petit  larciny  party  forfeits  his  goods,  and  so  if  acquitted, 
and  it  be  found  he  fled.  530 

In  appeal  of  felony  or  robbery,  if  appellant  omit  any  of  the 
goods  stolen  in  his  appeal,  they  are  forfeit;  and  so  in  the 
case  of  a  false  appeal  of  robbery,  where  appellee  came  to 
the  goods  by  bailment,  or  finding.  538 

If  it  be  found  super  visum  corporis^  that  felon  fled,  and  was 
killed  in  flight,  this  presentment,  tho  after  party's  death,  is 
conclusive  as  to  the  forfeiture  for  the  flight.  ii.  154 

By  judgment  of  peine  fort  4*  dure  party  forfeits  his  goods; 
but  it  is  no  attainder,  nor  gives  any  escheat,  nor  works 
corruption  of  blood.  ii.  3 1 9 

A  convict  within  clergy  forfeits  all  his  goods,  tho  he  be  burnt 
in  the  hand :  yet  thereby  becomes  capable  of  purchasing 
and  retaining  other  goods.  ii.  388,  389 

On  burning  in  the  hand,  he  ought  to  be  immediately  restored 
to  possession  of  his  lands.  ii.  389 

Where  alienee  may  falsify  attainder  in  point  of  offense  y  as 
well  as  time  or  not.    Vide  Falsiftino  Attainder. 

For  forfeiture  by  felo  de  se,  and  how  it  relates.  Vide  Deo- 
DAND,  Felo  de  se. 

Vide  Corruption  and  Restitution  op  Blood. 
FORGERY. 

Exposition  on  5  Eliz.  making  it  felony  without  clergy,  after 
former  conviction.  683  to  687 

Former  conviction  to  be  conviction  by  judgment.    384,  682, 

683,  685,  686 

Offense  in  any  forgery  or  publication  within  this  act  af\cr 
former  conviction,  felony.  686 
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A  convict  of  publishing  a  false  deed  forges  a  deed,  it  is  felony 
within  the  act;  so  I  converse.  Page  68d 

How  indictment  for  second  offense  to  be.  tft. 

On  evidence,  record  of  first  conviction  to  be  proved,  yet  the 
matter  of  it  not  be  re-examined.  ti. 

Where  antedating  a  deed  to  avoid  a  man's  own  feoffment  is 
forgery ;  intent  herein  considerable.  683 

What  a  making  forging,  or  assenting  to  a  forgery.     683  to 

686 

Assent  after  makes  not  a  principal,  for  that  end  it  must  be 
precedent  or  concomitant.  684 

Making  a  false  customary,  forgery.  ih. 

Where  inserting  a  clause  in  a  will  without  direction  of  divisor 
is  forgery,  or  not.  ib. 

Forging  surrenders,  admittances,  or  court-rolls,  within  this 
act.  ib. 

Forging  deed  or  will,  purporting  a  lease,  or  rent-charge  for 
years  is  within  it;  so  is  forging  assignment  of  lease  for 
years,  but  not  of  lands  in  Ireland.  ib. 

Where  one  publishes  a  deed,  which  he  has  been  told  to  be 
false,  is  punishable  within  this  act.  685 

Forging  a  will  of  goods  within  it.  t*. 

What  statutes  or  recognizances  within  it,  or  not  ib. 

Justices  of  assise,  or  oyer  and  terminer  have  expresly  cog- 
nizance of  offenses  against  this  act;  it  extends  to  B.  R. 
but  not  to  justices  of  peace.  686 

FRANCHISE. 

He,  who  hath  franchise  of  infangihiefj  gives  judgment  of 
death  against  a  felon  not  within  his  jurisdiction,  it  is  cause 
of  seisure  of  liberty,  but  not  murder.  498 

Larciny  cannot  be  committed  of  treasure  trove^  or  wreck 
till  seised;  tho  he,  that  hath  them  in  point  of  franchise, 
may  have  a  special  action  against  him  that  takes  them. 

510 

Bailiff  of  franchise  having  a  gaol  and  custody  of  a  felon  is 
chargeable  for  his  escape,  and  not  the  sheriff.  595 

Franchises  to  be  quit  de  murdroy  latrocinio  4*  escapiis  ex- 
plained. 604 

Bailiff  of  franchise  cannot  execute  process  within  his  fran- 
chise, but  by  sheriffs  mandate.  ii.  68 

For  franchises  of  coinage.    Vide  Coin. 

Vide  County  Palatine,  Fobfeitctre. 
FRANK-PLEDGE. 

Formerly  all  under  twelve  ought  to  have  been  in  frank- 
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pledge,  save  clergymeDy  noblemen,  and  knights,  and  their 
families.  ii.  Page  74 

A  most  excellent  constitution.  ii.  75 

Vide  Amercements. 
FRESH  SUIT  AND  PURSUIT. 

Of  restitution  on  appeals  on  fresh  suit.  539,  540,  541 

How  fresh  suit  to  be  inquired.  540,  541 

FUGAM  FECIT. — ^tWe  Coroner,  Fobfeitube,  Inquest  of 

Office. 
GAOL,  GAOLER,  AND  PRISONER. 

Imprisoning  one  so  strictly,  that  he  dies,  murder;  therefore, 
where  any  one  dies  in  gaol,  coroner  to  be  sent  for  to  in- 
quire of  his  death.  432 

Clerk  of  crown  to  view  body  of  one  dying  in  king's  bench 
prison.  ii.  58 

If  mittimus  be  not  in  writing  and  sealed,  gaoler  liable  to 
false  imprisonment;  but  not,  if  party  conunitted  by  a  court 
of  record.  583,584 

If  commitment  express  no  cause,  gaoler  in  false  imprison* 
ment  may  aver  that  it  was  for  felony.  584 

But  he  is  not  bound  to  receive  felon  on  such  mittimus.    595 

Commitment  by  a  justice  ought  to  be  to  common  gaol ;  but 
if  offense  committed,  and  party  taken  within  a  franchise, 
then  by  statute  to  gaol  there,  585.  ii.  123 

Sometimes  justices  send  prisoners,  not  having  their  bail 
ready,  to  some  private  prison,  as  New  Prison^  fyc.  till  they 
can  find  bail;  but  this  disliked  by  the  judges.  ib. 

Sheriffs  and  gaolers  bound  to  receive  felons,  whether  com- 
mitted by  justices,  or  attached  ex  officio  by  constables  or 
private  men.  585,  594  to  597 

By  statute  gaols  of  counties  rejoined  to  counties.  598 

Where  gaolers  may  put  prisoners  in  irons  to  prevent  their 
escape.  601 

Felony  in  gaoler  by  duress  of  imprisonment  to  make  a  man 
become  approver  against  his  will.  640,  641 

Tower,  an  exempt  prison  from  that  of  the  sheriff.        ii.  410 

Charges  of  sending  criminals  to  gaol  by  common  law  to  be 
bom  by  vill  where  taken;  but  by  statute  by  prisoner,  if 
able;  if  not,  how  levied.  ii.  96 

Vide  Arrest,  Breach  of  Prison,  Commitment,  Escape, 
Rescue. 
GAOL-DELIVERY. 

Justices  may  assign  a  coroner  to  an  approver.  ii.  31 

Must  send  their  records  determined  into  the  exchequer. 

ii.  31, 36 
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The  direction  and  tenor  of  their  commission.         ii.  Page  32 

By  8  R.  2.  no  man  of  law  shall  be  justice  in  his  own 
county.  ib. 

How  expounded  by  33  H.  8.  as  to  the  county;  this  prohibi- 
tion usually  dispensed  with  by  a  non  obstante.  t& 

By  charter  mayor  of  London  of  the  quorum,  and  so  in  Nor- 
wich, ib. 

May  proceed  against  prisoners,  (if  in  gaol)  on  ioquisitioil 
before  coroner,  or  any  other  justices.  ib. 

Justices  of  peace  must  send  to  them  their  indictments  not 
determined,  whether  of  felonies  or  trespasses.  ib. 

The  import  of  their  precept  to  the  sheriff;  in  whose  name, 
and  under  whose  teste  it  is  to  be.  it  32, 33, 261 

What  to  be  done  on  return  of  precept.  iL  33 

May  take  indictment,  try  and  give  judgment  same  day. 

il  29,  34 

May  command  sheriff  ore  tenua  to  return  a  pannel.       ii.  34 

They  may  deliver  by  proclamation  persons  imprisoned, 
where  no  indictment  preferred,  or  indictment  preferred', 
and  ignoramus  found,  which  per  ascuns,  cannot  be  done 
by  justices  of  oyer  and  terminer^  or  peace.  ib. 

May  originally  take  indictments  of  felony  of  prisoners  in 
gaol.  ib. 

Where  felon  is  at  large,  by  which  of  their  powers  in  their 
commission  they  may  take  indictment.  ib. 

Justices  of  oyer  and  terminer^  gaol-delivery,  and  of  the 
peace  may  make  up  their  records  by  all  three  of  their 
powers ;  and  if  good  by  any  one  commission,  it  is  suffi- 
cient, and  best  shall  be  taken  for  the  king.  ib. 

Prisoner  let  to  bail  in  law  is  in  prison,  and  therefore  justices 
of  gaol-delivery  may  take  indictment  against  him;  but  one 
let  to  mainprise,  not  in  custody.  ii.  35 

They  may  deliver  gaol  of  persons  committed  for  treason,  ib. 

Others  may  be  added,  or  their  power  contracted,  by  associa- 
tion^ or  ^t  non  omnes.  ii.  23 

Subsequent  justices  have  power  by  statute  to  give  judgment 
on  one  reprieved  after  conviction.  ii.  35 

May  award  execution  on  judgment  given  by  former  jus- 
tices, ib. 

If  one  be  indicted  and  outlawed  for  felony  before  jus- 
tices of  peace,  yet  if  he  be  in  prison,  by  common  law 
justices  of  gaol-delivery  may  award  execution  on  that 
outlawry.  '  ib. 

New  justices  by  1  E.  6.  may  proceed  in  every  behalf^  as  if 
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the  old  commissioDs  or  commissioners  had  continued  not 
altered.  ii.  Pages  35,  405 

Justices  may  receive  appeals  by  bill  against  any  one  in 
gaol.  ib. 

May  assign  coroner  to  an  appeal,  and  make  process  against 
appellee  in  a  foreign  county.  ii.  36 

Sheriff  is  to  deliver  to  them  names  of  all  persons  in  gaol  or 
bailed.  ib. 

If  an  aci  limit  specially  an  offense  to  be  heard  and  deter- 
mined by  justices  of  peace ;  gussre^  whether  justices  of 
gaol-delivery,  or  oyer  and  terminer  may  hear  and  deter- 
mine it.  ib. 

But  where  act  speaks  only  of  justices  in  the  county,  it  may 
be  tried  either  before  justices  of  oyer  and  terminer ^  or 
gaol-delivery.  ib. 

By  statute  they  have  power  to  reform  pannel  ore  tenus^ 
either  of  grand  or  petit  jury.  ii.  36, 156,*  265 

Clerks  of  the  crown,  &c.  are  to  certify  into  B.  R.  names  of 
all  persons  outlawed,  attaint,  or  convict,  and  such  names 
shall  be  certified  to  justices  of  gaol-delivery.         ii.  36, 37 

Justices  of  gaol-delivery  may  send  prisoners  by  habeas  corpus 
to  sheriff  of  another  county,  with  a  precept  for  him  to 
receive  them,  viz.  for  a  felony  committed  in  that  county, 
tho  it  be  out  of  their  circuit.  ii.  37 

Of  necessity  justices  of  gaol-delivery  have  in  some  cases 
power  out  of  the  precincts  of  their  county  or  circuit.       ib. 

Whether  they  can  issue  process  of  outlawry.  ii.  37, 199 

•4.  and  B,  are  indicted  before  justices  of  peace,  and  by  4  £.  3. 
indictment  is  delivered  over  to  justices  of  gaol-delivery,  ^. 
appears,  is  tried  and  acquitted,  B,  appears  not,  the  justices 
of  peace  cannot  make  out  process  against  B.  because  re- 
cord not  before  them;  nor  can  justices  of  gaol-delivery 
make  out  process  to  outlawry  returnable  before  the  justices 
of  peace.  ii.  ,37 

Neither  can  they  proceed  to  outlawry  before  themselves,  as 
justices  of  oyer  and  ierminerj  where  indictment  taken  be- 
fore justices  of  peace,  but  the  intire  record  must  be  removed 
into  B.  /?.  by  certiorari,  and  from  thence  process  of  out- 
lawry issue.  ii.  37,  38 

By  26  H.  8.  what  crimes  committed  in  Wales^  justices  of 
peace  and  gaoMelivery  in  counties  adjacent  to  Wales  have 
power  to  hear  and  determine.  ii.  38 

Repealed,  as  to  treason,  hy  \  fy2  P.  fy  M.  but  in  force  as  to 
other  felonies.  ib. 
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They  are  by  statute  to  hold  their  sessions,  where  county- 
court  held  but  statute  only  directive.  Page  239 

They  may,  after  prisoner  has  pleaded,  take  his  pannel  from 
sheriff  without  making  any  precept  to  him.  ii.  261 

Where  commission  special,  they  do  not  send  out  a  general 
precept  to  the  sheriff  to  return  juries  against  they  come.  ih. 

New  justices  may  award  execution  on  a  party  reprieved  after 
judgment.  405 

But  not  sit  to  give  judgment,  or  award  execution  on  one 
reprieved  by  another  judge,  without  knowing  on  what 
grounds  the  reprieve  was.  ii.  406 

Precepts,  as  venire  fac.  4'^.  by  them,  need  not  be  otherwise 
than  by  award  on  the  roll.  ii.  410 

For  jury -process  issued  by  justices  of  gaol-delivery.  Vide 
Trial. 

Power  of  making  justices  of  gaol-delivery  in  counties  pala- 
tinCy  and  franchises  resumed.    Vide  Countt  Palatine. 

Vide  Commission,  Court,  Justices  of  Assise,  Justices  or 
Peace,  King's  Bench,  Oter  and  Terminer,  Process. 
GOODS. —  Vide  Forfeiture,  Restitution,  Seisure. 
GRAND  LARCINY.— rWe  Larciny. 
GRAND  JURY.— rirfe  Jury. 
GRANT. 

Grant  of  judicial,  or  ministerial  offices,  concerning  adminis- 
tration of  justice,  during  king^s  pleasure,  is  determined  by 
his  death.  706 

Grant  of  a  judicial  office,  quam  diu  se  bene  gesserit,  tho  a 
freehold,  is  determined  by  his  death.  ib. 

But  grants  of  offices  of  a  different  kind,  or  of  lands  durante 
beneplacitOy  are  not  determined  without  some  act  or  decla- 
ration by  the  successor.  ib. 

Forfeiture  of  goods  for  treason,  same  as  forfeiture  for  felony; 
but  a  difference  in  grants  thereof.  239 

A  manor  held  of  the  king^  as  of  his  honour  of  2).  escheats  for 

felony  of  tenant,  it  is  now  parcel  of  the  honour;  but  if  it 

escheat  for  treason,  it  is  no  parcel  of  the  honour;  and  if 

granted  out  generally,  shall  be  held  in  capite.  254 

HABEAS  CORPUS. 

Where  temporal  judge  might  have  taken  notice  iucidently, 
whether  a  tenet  was  heresy  or  not,  and  nient  obstante 
return  of  diocesan,  have  delivered  party  imprisoned  on  this 
writ.  400,  407,  408 

Cause  necessary  to  be  expressed  in  commitment,  in  order  to 
be  returned  on  habeas  corpus.  584 
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It  is  quasi  a  writ  of  right,  or  error  to  determine,  whether 
imprisonment  good  or  erroneous.  Poge  584 

Where  justices  of  gaol-delivery  may  send  prisoners  by  this 
writ  to  sheriflF  of  another  county  out  of  their  circuit,    ii.  37 

Of  writ  of  habeas  corpus  ad  subjiciendunij  and  bailing  there- 
on ii.  143  to  148 

What  to  be  done  on  return  being  filed.  ii.  143 

Party  to  be  remanded  till  return  filed.  ii.  146 

Whence  it  issues.  ii.  143,  144 

When  it  issues  out  of  C  B.  or  Exchequer^  it  is  where  party 
is  privileged,  or  to  charge  him  with  an  action,  ii.  144,  312, 

313 

If  one  be  sued  in  C.  B.  or  is  supposed  to  be  so  sued,  and  is 
arrested  for  a  pre-supposed  misdemeanor,  or  for  felony, 
this  writ  lies  there;  and  if  it  appears  on  return,  that  party 
is  wrongfully  committed,  the  privilege  shall  be  allowed, 
and  party  discharged;  or  if  doubtful,  bailed  to  appear  in 
B.  R.  ii.  144 

If  one  be  sued  in  C.  B.  and  is  arrested  and  imprisoned  for 
felony  fyc.  tho  gaoler  on  habeas  corpus  ought  to  return  the 
causes,  as  well  criminal,  as  that  wherewith  he  is  charged 
out  of  that  court,  yet  C.  B.  ought  not  to  commit  to  the 
Fleeij  nor  discharge  him,  nor  take  bail  to  answer  there,  but 
may  bail  on  the  action,  and  remand  him  to  sheriff  as  to 
the  crime.  144 

C.  B.  have  now  by  statute  original  jurisdiction  to  bail,  dis- 
charge, or  commit  on  this  writ  one  committed  by  council- 
table,  as  well  as  B.  R.  and  that  tho  party  hath  no  privi- 
lege, ii.  144,  145 

B.  R*  and  Chancery  have  an  original  jurisdiction  to  grant 
this  writ  and  bail,4*c.  tho  no  privilege  returned,  ii.  145, 147 

Of  habeas  corpus  ad  faciendum  fy  recipiendum  granted  by 
B.  R.  when  granted,  and  before  whom  returnable.         ib. 

If  a  civil  action  and  matter  of  crime  be  returned,  and  action 
appear  to  be  fraudulent,  party  may  be  remanded;  if  real, 
court  may  commit  him  to  the  marshal  with  his  causes,  tho 
they  are  matters  of  crime.  ib. 

On  writ  adfaciendum^  fyc.  not  singly  a  matter  of  crime  ought 
to  be  returned,  for  that  belongs  to  writ  ad  subjiciendum. 

ib. 

When  habeas  corpus  in  criminal  causes  issues  out  of  chan- 
cery, and  cause  is  returned,  chancellor  may  judge  thereof, 
and  may  discharge  or  bail  prisoner  to  appear  in  B.  R.  or 
may  propriis  manibus  deliyer  record  in  B.  R.  and  thereon 
B.  R.  may  proceed  to  bail,  ^c.  ii.  147 
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But  if  chancellor  discharge  him  not,  but  bail  him,  surety  mast 
be  to  appear  in  B.  R.  or  if  chancellor  will  do  neither,  he 
may  commit  him  to  Fieet  till  term,  and  then  he  may  be 
turned  over  to  B.  R.  and  there  proceeded  against;  chan- 
cellor hath  no  power  to  proceed  in  criminal  causes. 

ii.  Pfl^  147 
Habeas  corpus  (before  31  Car.  2.)  in  criminal  causes  should 
regularly  have  issued  out  of  chancery  in  vacaiioUi  and 
B.  R.  in  term.  tft. 

Sending  habeas  corpus  ad  faciendum  fy  rectpiendum  by 
chancellor  for  persons  arrested  in  civil  causes  not  warranted 
by  taw,  and  as  to  persons  in  execution,  forbidden  by  sta- 
tute. iL  148 
y  Habeas  corpus  removes  body,  certiorari  record,  ii.  210, 211 
Court  cannot  on  bare  return  of  habeas  corpus  give  any  judg- 
ment, or  proceed  on  record  of  indictment,  unless  removed 
by  certiorari ;  but  it  stands  in  same  force  it  did,  tho  return 
be  adjudged  ill,  and  party  be  discharged;  and  court  belov 
may  issue  new  process  on  indictment,  tho  contra  on  habeas 
corpus  in  civil  causes,  for  therein  it  is  a  supersedeas.  iL  210, 

211 
By  whom  habeas  corpus  to  be  signed.  ii.  211 

For  other  matters. — Vide  Cebtiorari. 
HAWKS. —  Vide  Felony  by  Statittb,  Laboiity. 
HERESY.— FWe  Religion. 
HOMAGE.— Firfe  Allioeancs. 
HOMICIDE. 
The  several  kinds  of  homicide.  424 

Homicide  defined.  425 

Involuntary  homicide  defined.  471 

In  this  case,  indictment  must  find  special  matter,  or  if  indict- 
ment be  of  murder  or  manslaughter,  and  on  trial  it  appear 
to  be  involuntary,  how  jury  to  find.  ib. 

Prisoner  in  such  case  must  plead  not  guilty.  471, 478 

Division  of  involuntary  homicide.  471 

Homicide  per  infortunium  defined  and  exemplified.       472 
If  one  shoot  at  butts,  and  by  casualty  his  hand  shakes,  and 
arrow  kills  a  by-stander /?er  infortunium.  ib. 

So  if  a  carpenter  or  mason  in  building  casually  let  fall  a  piece 
of  timber,  fyc.  and  kills  another.  472,  475 

But  if  he  voluntarily  let  it  fall  without  givmg  due  warning 
whereby  it  kills  another,  it  will  be  at  least  manslaughter, 
quia  debitam  diligentiam  non  adhibuit,  ib. 

So  if  one  be  felling  a  tree  in  his  own  ground,  and  it  fall  and 
kill  another,  chance-medley.  ib. 
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Tho  chance  excuseth  from  felony,  it  excuseth  not  from  tres- 
pass. Pages  472,  475 

If  two  play  at  barriers,  or  run  a-tilt  by  king's  command,  and 
one  kill  the  other,  it  is  per  tr\fortunium;  but  without  it, 
manslaughter.  473 

If  a  school-master  correct  his  scholar,  ^c.  who  by  struggling, 
or  otherwise  dies,  on\y  per  infortunium.  474 

But  if  correction  be  with  a  lethal  instrument,  or  outrageous, 
it  is  murder.  ib. 

Several  come  to  enter  the  house  of  •S.  as  trespassers,  .4.  shoots 
and  kills  one,  manslaughter;  contra  if  they  had  entered  to 
commit  a  felony.  ib. 

Wbejre,  on  an  alarm  that  thieves  were  breaking  into  the  house 
in  the  night,  the  master  killed  a  servant  hid  in  a  buttery 
thro  fear  of  being  discovered  by  them,  (the  servant  being 
mistaken  for  one  of  the  thieves,  and  not  discerned  in  the 
dark)  it  was  held  no  felony;  ^ua^re, whether  homicide  per 
infortunium.  ib. 

If  one  knowing  that  people  are  passing  along  the  street  throw 
a  stone,  or  shoot  an  arrow  over  the  house  or  wall,  with 
intent  to  do  hurt,  and  one  is  thereby  slain,  this  is  murder; 
and  if  without  such  intent  manslaughter,  and  not  per  infor- 
tunium^ because  act  unlawful.  475 

One,  in  shooting  at  a  deer  in  his  own  park,  by  accident  kills 
another  man,  homicide  per  infortunium^  but  contra,  if  it 
be  in  the  park  of  a  stranger  without  his  licence,  then  it  is 
manslaughter.  475 

Ji.  throws  a  stone  at  a  bird,  and  thereby  kills  a  man,  to  whom 
no  harm  intended,  per  infortunium.  ib. 

But  if  he  had  thrown  it  to  kill  the  poultry,  or  cattle  of  B.  and 
the  like  accident  had  happened,  it  had  been  manslaughter, 
but  not  murder;  because  not  with  intent  to  hurt  the  by- 
stander, ib. 

An  act  prohibits  shooting  in  a  gun  without  such  a  qualifica- 
tion, and  under  a  penalty;  one  unqualified  shoots  with  a 
gun  at  a  bird,  and  it  kills  a  by-stander  by  some  accident, 
that  in  another  case  would  have  amounted  only  to  chance- 
medley;  this  no  more  thaii  chance-medley  in  him,  keeping 
a  gun  in  such  case,  being  only  malum  prohibitum.    475, 

476 

A  servant  set  by  his  master  to  watch  in  the  night  in  a  corn- 
field with  a  gun  charged,  and  ordered  by  him  to  shoot 
when  he  heard  any  bustle  in  the  corn  by  deer;  master  him- 
self improvidently  rushes  into  the  corn,  servant  supposing 
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it  to  be  deer,  shoots  and  kills  his  master,  only  chance-med- 
ley, because  servant  misguided  by  his  orders.       Page  476 

But  if  master  had  not  given  such  orders,  it  would  have  been 
manslaughter,  because  he  did  not  adhibere  debitam  diii- 
geniiam  to  discover  his  mark.  ti. 

•/?.  drives  his  cart  carelessly,  and  it  runs  over  a  child  in  the 
street,  if  jJ.  having  seen  the  child,  yet  drives  on  upon  him, 
it  is  murder;  but  if  he  saw  not  the  child, manslaughter;  but 
if  child  had  run  cross  the  way,  and  cart  run  over  it  before 
it  was  possible  for  carter  to  stop,  it  is  per  infortunium,  ih. 

If  one  riding  in  the  street  whip  his  horse  to  put  him  into 
speed,  and  run  over  a  child  and  kill  him,  homicide,  and  not 
per  infortunium;  and  if^he  had  rid  so  in  a  press  of  people 
with  intent  to  do  hurt,  and  horse  had  killed  another,  it  had 
been  murder.  476 

But  if  one  be  riding  in  the  street,  a  by-stand^r  whips  the 
horse,  whereby  he  runs  away  against  will  of  rider,  and 
runs  over  and  kills  a  man,  it  is  chance-medley  only,  in 
which  case  jury  are  to  find  the  special  matter;  yet  where 
coroner's  inquest  finding  special  matter  stands  untra  versed, 
court  will  receive  verdict  of  not  guilty  on  indictment  by 
grand  inquest,  and  party  confessing  indictment  by  coroner, 
shall  have  his  pardon  of  course.  476, 477 

Killing  another  per  inforiuniumj  not  in  truth  felony,  hov 
verdict  concludes;  party  forfeits  his  goods,  and  why;  tho 
he  ought  to  have  quasi  de  Jure  a  pardon  of  course,  yet  he 
is  not  to  be  discharged,  but  bailed  till  next  term  or  sessions 
to  sue  out  such  pardon.  477 

Homicide  ex  necessitate,  partly  voluntary,  partly  involun- 
tary. 478 

Necessity  of  two  kinds:  1.  Of  a  private  nature.  2.  That  which 
relates  to  public  justice  and  safety.  ib. 

Former  obliges  one  to  his  own  defense  and  safe-guard,  and 
what  inquiries  this  lakes  in.  ib. 

Two  kinds  of  homicide  se  defendendo,  and  respective  conse- 
quences thereof.  ib. 

Homicide  se  defendendo  defined.  479 

What  circumstances  therein  observable.  479  to  484 

There  being  malice  between  ^.  and  B.  they  appoint  time 
and  place  to  fight,  and  meet,./^.  gives  first  onset,  B.  retreats 
as  far  as  he  can  with  safety,  and  then  kills  ^.  who  had 
otherwise  killed  him,  murder;  because  they  met  by  com- 
pact. 479 

There  being  malice  between  ^.  and  B.  they  meet  casually; 
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Ji.  assaults  B.  and  drives  him  to  the  wall ;  B.  in  his  own 
defense  kills  ^,  this  se  defendendo.  Page  479 

Jl.  assaults  B.  and  B,  presently  thereon  strikes  Ji.  without 
flight,  whereof  Jl,  dies,  this  is  manslaughter ;  but  if  B, 
strike  Ji.  again,  but  not  mortally,  and  blows  pass  between 
them,  and  at  length  B.  retires  to  the  wall,  and  being 
pressed  on  by  •/?.  gives  him  a  mortal  wound  whereof  a^. 
dies,  only  se  defendendo.  ib. 

•S.  by  malice  makes  a  sudden  assault  on  B.  who  strikes 
again,  and  bearing  hard  on  wf.  ^.  retreats  to  the  wall, 
and  in  saving  himself  kills  B.  whether  murder,  or  se  de- 
fendendo; what  fact  the  question  depends  on.      479, 480 

In  homicide  se  defendendo,  some  act  to  be  done  by  party 
killing,  for  if  he  be  merely  passive,  ou\y  per  infortunium. 

480 

•4.  assaults  B.  who  flies  to  the  wall,  or  falls  holding  his 
sword,  fyc.  in  his  hand,  Jl.  runs  violently,  or  falls  on 
knife,  S^c.  of  B.  without  any  stroke  or  thrust  offered  by 
B.  and  dies,  per  infortunium;  quserej  whether  Jl.  felo 
dese.  480,481 

He,  who  kills  in  his  own  defense,  ought  to  fly,  as  far  as  he 
may,  to  avoid  violence  of  assault,  before  he  turn  on  as- 
sailant. 481,483,486 

Argument  against  duelling.  ib. 

l{  gaoler  be  assaulted  by  prisoner,  or  sheriff,  or  bailiff  in 
execution  of  his  office,  he  is  not  bound  to  give  back  to  the 
wall;  but  if  he  kill  assailant  without  such  retreat,  only  se 
d^endendo,  ib. 

The  like  of  a  constable,  or  watchman.  481 

But  if  prisoner  resists  not,  but  flies,  yet  officer  for  fear  of 
rescue  gives  prisoner  a  mortal  stroke,  it  is  murder;  for 
here  was  no  assault  first  made  by  prisoner,  and  so  cannot 
be  se  defendendo  in  officer.  481 

Difference  between  civil  actions  and  felonies.  ib. 

If  one  be  in  danger  of  arrest  by  cap.  in  debt,  S^c.  and  he 
flies,  and  bailiff  kills  him,  murder.  ib. 

But  if  felon  flies,  and  cannot  be  otherwise  taken,  if  he  be 
killed,  justifiable,  and  officer  forfeits  nothing;  but  person 
killed  forfeits  his  goods.  ib. 

A  thief  assaults  a  true  man,  either  abroad,  or  in  his  own 
house,  to  rob  or  kill  him,  true  man  not  bound  to  give 
back,  but  may  justify  killing  assailant,  and  it  is  no  fe- 
lony, ib. 

If  Jl.  assault  B.  so  fiercely,  that  B.  cannot  save  his  life,  if  he 
VOL.  II. — 35 
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give  back,  or  if  B.  fall  to  the  ground,  whereby  he  cannot 

fly,  if  B.  kills  Jl.  it  is  se  de/endendo.  Page  482 

Where  first  assailer  may  be  said  to  kill  the  assailed  se  defen- 

dendo^  or  not.  482  to  4S4 

If  ^.  assanlt  B.  and  B.  thereon  re-assaull  Jl.  and  Ji.  flies  to 
avoid  the  assault  of  B.  who  pursues  him,  and  then  ^, 
being  driven  to  the  wall  turns  again,  and  kills  B.  whether 
se  defendendo.  482 

But  if  A,  assaults  B.  first,  and  B.  re^^issaults  Jl.  so  fiercely, 
that  A.  cannot  retreat  to  the  wall,  or  other  non  ultra, 
without  danger  of  his  life,  nay,  tho  ^.  fall  on  the  ground 
on  the  assault  of  B.  and  then  kills  JS.  murder  or  man- 
slaughter»  ib. 

Where  one  is  assaulted  so  fiercely,  that  he  cannot  fly,  law 
will  interpret  this  necessity  to  a  flight  to  give  him  the 
advantage  of  se  defendendo;  but  eonirOj  where  first  as- 
sailant is  re-assaulted  so  vigorously  that  he  cannot  fly, 
law  will  not  let  him  take  advantage  of  this  necessity,  the 
consequence  of  his  own  wrong.  ib. 

Where  ji.  the  first  assailant  flies,  and  the  aflfray  is  inter- 
rupted, and  B.  the  first  assault^  pursues  jS.  to  kill  him, 
and  j^.  after  his  flight,  on  necessity  of  saving  his  life,  kills 
B.  it  is  but  se  defendendo;  but  when  done  altogether, 
without  any  interval  of  flight  or  parting,  and  B.  gains  the 
present  advantage  by  his  address  or  courage  to  preclnde 
flight  of  ^.  and  then  ^.  kills  him,  manslaughter.  483 

Flight  to  gain  advantage  of  se  de/endendo  to  party  killing 
must  not  be  feigned,  or  to  gain  advantage  of  breath,  ^c. 
it  must  be  from  the  danger,  as  far  as  party  can,  either  by 
reason  of  some  wall  or  other  non  ultra,  or  as  fierceness 
of  assailant  will  permit.  ib. 

Whether  party  killing  was  guilty  of  first  breach  of  peace, 
considerable  in  these  cases.  ib. 

What  ofiense,  if  one  kill  another  in  the  necessary  sitving  of 
the  life  of  a  man  assaulted  by  party  slain.  484 

j3.  assaults  the  master,  who  flies  as  far  as  he  can  to  avoid 
deaths  servant  kills  ^.  in  defence  of  his  master,  it  is  homi- 
cide de/endendo  the  master,  and  servant  shall  have  his 
pardon  on  course:  so  where  master  kills  in  necessary  de- 
fence of  servant.  ib. 

Like  law  where  husband  kills  in  defence  of  wife,  parent  of 
child,  and  6  converso.  ib. 

How  far  relation  of  acquaintance,  and  mutual  society  will 
excuse  one  companion  killing  in  necessary  safe-guard  of 
life  another.  ib. 
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Killing  one  attempting  to  rob  or  kill  another  in  case  of  neces- 
sity puts  him  in  condition  of  se  defendendo  his  neghbour. 

Pages  484, 485 

A  woman  kills  a  man  assaulting  to  ravish  her  in  the  attempt, 
se  defendendo.  485 

So  it  is,  if  husband  or  father  kill  him  in  the  attempt,  if  it 
could  not  be  otherwise  prevented;  but  if  it  might,  it  is 
manslaughter.  485, 486 

What  the  offense  in  killing  him,  that  takes  the  goods,  or 
doth  an  injury  to  the  house  or  possession  of  another, 
herein  many  differences,  as  between  a  trespassable  and 
felonious  ac/,  and  felonious  acts  themselves.       485  to  489 

If  •^.  pretending  title  to  the  goods  of  B.  take  them  away 
from  B.  as  a  trespasser,  B.  may  justify  beating  Jl.  but  if 
he  beat  him,  so  that  he  dies,  it  is  manslaughter.     485, 486 

•^.  is  in  possession  of  B.^s  house,  B.  endeavours  to  enter  on 
him,  ^.  can  neither  justify  assault,  nor  beating  of  B,  be- 
cause B.  had  right  of  entry;  but  if  A.  be  in  possession  of 
a  house,  and  B.  as  trespasser  enters  on  him,  Jl,  may  mol- 
liiir  manus  imponere  to  put  him  out,  and  if  B.  resist,  and 
assault  ^.  then  •^.  may  justify  beating  him  de  son  assault 
demesne.  485 

But  HA.  kill  him  in  defence  of  his  house,  it  is  manslaughter. 

485,486,487 

•^.  being  in  possession  of  a  house  by  title,  B.  endeavoured 
to  enter,  and  shot  an  arrow  at  them  within,  and  •^,  from 
within  shot  an  arrow  at  those  that  would  have  entered, 
and  killed  one  of  them;  not  se  defendendo^  but  man- 
slaughter, because  no  danger  of  A.^s  life  from  them  with- 
out. 485,  486 

If  B.  had  entered  into  the  house,  and  ^.  had  gently  laid 
his  hands  on  him  to  turn  him  out,  and  then  B.  had 
turned  on  him  and  assaulted  him,  and  A.  had  killed  him, 
so  if  B.  had  entered  on  him  and  assaulted  him  first,  and 
•^.  had  killed  him,  it  had  been  only  se  d^endendoy  tho 
entry  of  B.  was  not  to  murder,  but  as  a  trespasser  to  gain 
possession.  486 

•/?.  in  such  case  being  in  his  own  house  need  not  fly  as  far 
as  he  can.  486 

Husband  kills  adulterer  in  the  acty  manslaughter.  ib. 

Difference  between  killing  a  man  attempting  an  crc/,  which 
is  felony  or  otherwise,  as  to  making  it  se  defendendo^  fyc. 

ib. 

If  one  come  to  rob  roe,  and  take  my  goods  as  a  felon^  and  I 
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kill  him,  it  is  me  d^endendo  at  least,  and  in  some  cases 
justifiable.  Pogt  486 

At  common  law,  if  a  thief  had  assaulted  a  man  to  rob  him, 
and  he  had  killed  him  in  the  assault,  it  had  been  se  de- 
fendendo;  but  qusere,  whether  he  had  forfeited  his  goods. 

487. 

One  attempting  a  burglary  with  intent  to  steal,  or  kill,  or  at- 
tempting to  burn  the  house  of  another,if  ownerof  the  house, 
or  any  within  had  shot  and  killed  the  person  so  attempting, 
this  had  been  no  felony  or  forfeiture.  ib. 

By  24  H.  8.  killing  any  one  attempting  any  robbery  or  mur- 
der in  or  near  the  highway,  fyc.  or  in  a  mansion-bouse,  or 
attempting  to  break  a  mansion-house  in  the  night  by  any 
person,  fyc.  he  who  kills  (tho  a  lodger  or  servant)  shall  be 
absolutely  acquitted  and  discharged  of  the  death  of  such 
person.  ib. 

There  being  malice  between  ^.  and  B.  and  having  fought 
often,  and  afterwards  meeting  suddenly  in  the  street,  Ji. 
said  he  would  fight  him,  B.  declined  it,  and  fled  to  the 
wall,  and  called  others  to  witness  it,  and  ^.  pursued  and 
struck  him  first,  and  B.  in  his  own  defence  killed  him,  he 
was  acquit  from  any  forfeiture  by  this  act.  487, 488. 

Trespasses  in  houses,  or  in  or  near  highways,  are  left  as  be- 
fore this  act.  488 

It  doth  not  indemnify  killing  a  felon,  where  felony  not  accom- 
panied with  force  as  killing  one  attempting  to  pick  a 
pocket.  ib. 

What  breaking  of  a  house  in  the  day  this  act  extends  to,  or 
not.  488 

One  attempting  wilful  burning  of  a  house  is  killed  in  the 
attempt,  the  killer  is  free  from  forfeiture  without  aid  of  this 
act.  ib. 

If  any  felon,  after  felony  committed,  resist  those  that  attempt 
to  take  him,  or  fly  and  be  killed,  this  killing  no  felony;  but 
this  act  relates  not  to  it.  ib. 

If  a  felon  before  arrest  resists  and  flies,  or  after  arrest  es- 
capes and  flies,  and  the  officer,  not  being  able  to  take  him 
.without  kilhng,  kills  him,  officer  shall  be  found  not  guilty; 
but  if  he  could  have  been  taken  without  killing,  it  is  man- 
slaughter at  least  in  the  officer,  and  jury  is  to  inquire, 
whether  done  of  necessity  or  not.  489,  490 

So  where  private  man  without  warrant,  of  necessity  kills  a 
felon  resisting  and  flying  before  arrest,  or  after  arrest 
escaping  and  flying,  tho  felon  not  indicted,  it  is  justifiable, 
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for  in  such  case,  law  makes  every  one  an  officer  to  take  a 
felon.  Pages  587,  588.     ii.  77,  78,  82 

A  felon  is  taken,  and  in  bringing  to  gaol  escapes,  villagers 
pursue  and  of  necessity  kill  him,  they  shall  be  acquitted. 

Page  489,  490 

A  felony  done,  but  not  by  •/?.  and  B.  hath  a  warrant,  or  hue 
and  cry  comes  to  B.  as  constable  to  take  ^.  ^.  attempts 
an  escape,  or  resists,  B.  kills  him  of  necessity,  tho  A.  be 
not  indicted,  justifiable.  490 

In  all  cases  of  homicide  by  necessity  matter  may  be  specially 
presented  by  grand  or  coroner^s  inquest,  and  thereon  party 
may  be  presently  discharged  without  being  put  to  plead, 
but  may  be  indicted  again,  if  former  indictment  false;  con- 
ira,  where  indictment  simply  of  murder  or  manslaughter. 

491,  492.     ii.  158 

Exposition  on  21  E.  \.  de  malefactoribua  in  parcis.        491 

Cases,  where  prisoner  is  not  to  forfeit  his  goods,  but  be  ac- 
•quitted,  re-capitulated.  493,  494 

•d.  shooting  at  rovers,  if  B.  after  arrow  delivered  of  his  own 
accord  runs  into  the  place,  where  it  is  to  fall,  and  so  is 
killed,  t/^.  forfeits  nothing,  quaere.  492 

If  coroner's  inquest  find  specially  se  defendendoj  party  shall 
be  arraigned  and  tried,  whether  it  was  in  his  own  defence 
or  not,  before  he  shall  have  his  pardon  of  course.  493 

A  constable,  who  commands  king's  peace  in  an  afi'ray,  is 
resisted,  he  need  not  give  back  to  the  wall,  and  if  be  kill 
those  that  resist,  it  is  justifiable.  494 

Killing  a  rioter,  who  resists,  by  sheriff,  justice  of  peace,  or ' 
constable,  or  his  assistants,  no  felony  at  common  law,  nor 
makes  any  forfeiture.  53,  294,  495, 496 

What  authority  homicide  in  execution  of  justice  requires  in 
the  judge  and  officer,  who  executes  the  judgment.        497 

Where  judge  hath  jurisdiction,  tho  he  err,  officer  in  execu- 
ting judgment  justified;  contra^  where  judge  hath  no  juris- 
diction. 501 

If  after  or  before  arrest  A.  an  innocent  man  suspected  draws 
his  sword  and  assaults  B.  the  party  suspecting,  and  B. 
presseth  on  him',  either  to  take  or  detain  him,  and  in  con- 
flict •^.  kills  B.  it  is  murder;  but  if  B.  kills  ^.  justifiable. 

ii.  83 

If  before  or  after  arrest,  bailiff  on  assault  made  on  him  kills 
the  party,  it  is  justifiable,  neither  is  he  bound  to  retreat. 

ii.  83,  118 

If  persons  pursued  by  peace-oflBcers  for  felony,  or  breach  of 
peace  or  just  suspicion  thereof^  as  night-walkers^  ^e.  shall 
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not  yield  themselves  to  these  officers,  but  either  resist  or 
fly  before  taken,  or  being  taken  rescue  themselves,  and  re- 
sist or  fly,  and  are  on  necessity  slain ;  no  felony  in  officers 
or  assistants^  tho  parties  killed  are  innocent. 

ii.  Pages  85,  86 

By  their  resistance  against  authority  of  the  king  in  his  offi- 
cers, they  draw  their  own  blood  on  themselves,  and  are 
accessaries  to  their  own  death.  ii.  86,  118 

One  charged  with  suspicion  of  felony  on  just  grounds,  and 
where  a  felony  is  actually  done,  tho  he  be  innocent,  yet  if 
be  resist  officer  after  notice  that  he  is  such,  and  assault 
him,  and  officer  kill  him,  no  murder.  ii.  92,  93 

If  be  fly,  and  cannot  be  otherwise  taken,  whether  officer 
may  kill  him.  490.  ii.  93 

One  is  dangerously  wounded,  and  constable  is  killed  on  pur- 
suit of  offender,  murder;  but  if  he  kills  offender,  justifiable. 

ii.  94 

A  warrant  issues  against  one  for  trespass,  or  breach  of  the 
peace,  and  he  flies,  and  will  not  yield  to  arrest,  or  being 
taken  escapes,  and  officer  kills  him,  murder.  ii.  117 

But  if  he  either  on  attempt  to  arrest,  or  after  arrest  assault 
officer  who  hath  the  warrant,  with  intent  to  escape,  and 
officer  standing  on  his  guard  kills  him,  necessity  excuseth 
him,  and  he  is  not  bound  to  retreat.  ii.  117, 118 

Where  a  warrant  issues  against  a  felon,  or  only  as  one 
suspect,  and  either  before  or  after  he  flies  and  defends 
himself  with  stones,  4*c.  so  that  officer  kills  him  on  neces- 
sity, no  felony:  and  so  where  constable  doth  it  viriute 
officii,  or  on  pursuit  of  hue  and  cry.  ii.  118 

But  where  warrant  is  against  one  suspect  only,  what  cau- 
tions to  be  used.  ii.  118, 119 

Private  man  may  arrest  a  felon ;  if  he  kill  him  of  necessity, 
he  is  excusable;  but  then  it  is  at  his  peril  that  he  be  a 
felon;  if  not  at  least  manslaughter.  ii.  119 

In  case  of  justifiable  homicide,  or  that  which  is  not  felony, 
what  coroner's  inquest  to  find,  and  how  indictment  to  be, 

^  and  what  proceedings  to  be  had  therein  in  order  to  dis- 
charge the  prisoner.  ii.  303 

In  indictment  or  appeal  of  felony  defendant  cannot  justify, 
but  shall  have  advantage  of  it  on  general  issue.        ii.  304 

Felony  committed  by  B.  but  ^.  that  arrests  him,  knows  it 
not,  law  same  as  if  he  knew  it,  only  what  he  does  is  at  his 
peril.  ii.  78 

Fide  Forfeiture,  Indictment,  Judgment,  Murder  and 
Manslaughter. 
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HOUSE. 

Where  assembly  to  defend  one's  house  justifiable;  it  is  a 
man's  castle  of  defence.  Pages  445,  487,  547 

If  one  be  assaulted  in  his  house  by  a  trespasser  attempting 
to  gain  possession,  he  need  not  fly  as  far  as  he  can,  for  he 
hath  the  protection  of  his  house  to  excuse  him  from  flying. 

486 

Where  an  assault^  battery  or  homicide  is  excusable  or  Jus- 
tijiable,  in  defence  of  possession  of  a  man^s  houscj  or  not. 
Vide  Homicide,  Murder  and  Manslaughter. 

HUE  AND  CRY. 

A  good  warrant  to  pursue  and  take  criminals  without  war- 
rant of  justice  of  peace,  and  tho  no' constable  be  in  pursuit; 
and  killing  any  of  the  pursuants  by  malefactor,  murder;  all 
malefactors  in  same  field  principals  in  the  murder.        465 

Constable  and  vill  bound  to  pursue,  or  else  fineable.       588. 

ii.  99, 102 

One  present  at  commission  of  a  felony  bound  to  endeavour 
to  take  felon,  or  raise  hue  and  cry.  %b. 

It  is  the  old  common  law  process  after  felons,  and  such  as 
have  dangerously  wounded  another.  ii.  98 

By  fVestm.  1.  persons  on  hue  and  cry  not  pursuing  felons, 
how  punishable.  ib. 

By  4  E.  1.  how  and  in  what  cases  to  be  levied.  ib. 

Statute  of  Winton  makes  a  further  provision  touching  hue 
and  cry.  ii.  98,  99 

Levied  and  not  pursued,  an  article  inquisible  in  the  leet.  ii.  99 

Tho  sometimes  proper  to  have  a  justice  of  peace  to  direct  his 
warrant  for  raising  hue  and  cry  yet  not  of  necessity,  or 
sometime  convenient.  ii.  99,  100, 102 

Pursuants  in  constable's  assistance  may  plead  the  general 
issue  on  7  4*  21  Jac.  therefore  expedient  constable  be  called 
to  this  action.  ii.  99,  100,  104 

Yet  may  be  raised  by  country  in  his  absence,  which  is  called 
cry  de  pais.  ii.  100 

If  raised,  and  no  felony  committed,  or  on  an  innocent  man, 
how  they  that  raised  it  are  punishable.  ii.  102,  104 

Where  murder  to  kill  pursuants,  tho  without  warrant  or  con- 
stable. 465.  ii.  100 

What  party  raising  it  is  to  do,  and  what  duty  of  constable 
thereon.  ii.  100,  101 

Pursuants  on  a  supposed  felony,  not  actually  committed,  may 
arrest  and  proceed,  as  if  real  felony  done.         ii.  101,  102 

There  needs  no  averment  that  a  felony  was  done  in  justifica- 
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tioQ  of  imprisonment  on  hue  and  cry  levied,  ii.  Pages  101, 

102, 104 

Yet  it  must  be  averred,  that  an  information  was  given  that 
the  felony  was  done,  if  arrest  be  by  that  constable  that  first 
received  the  information,  and  so  raised  the  hue  and  cry; 
or  if  arrest  was  made  by  that  constable  or  those  vills  to 
whom  hue  and  art/  came  at  second  hand,  what  must  be 
averred.  ii.  104 

As  hue  and  cry  neither  desQribes,  nor  names  person  of  felon, 
but  only  felony  done;  and  therefore  arrest *of  person  is  left 
to  discretion  of  constable,  or  people  of  second  or  third  vill; 
he  that  arrests  any  one  on  such  general  hue  and  cry  must 
aver  that  he  suspected,  and  shew  a  reasonable  cause  of 
suspicion.  ib. 

If  one  pursued  on  hue  and  cry  be  in  a  house,  and  doors  shut, 
and  refused  to  be  opened,  constable  on  demand,  ^c.  may 
break  open  doors.  ii.  102 

Same  law  on  dangerous  wound  given,  and  hue  and  cry  levied 
on  offender.  t^. 

If  offender  cannot  be  otherwise  taken  may  be  killed.  ib. 

Constable  on  hue  and  cry  may  search  in  suspected  places 
within  his  vill,  yet  his  entry  must  be  per  osiia  aperta^  for 
he  cannot  break  open  doors  barely  to  search,  unless  party 
be  there.  ii.  103 

It  is  a  sort  of  process,  whereby  constable  may  arrest  by  de- 
scription, ib. 

Pursuants  to  take  such  as  they  have  probable  cause  to  sus- 
pect, ib. 

Who  are  suspicious  persons.  ib. 

Where  they  that  live  and  have  land  in  the  hundred  are  com- 
petent witnesses,  or  not,  in  action  against  hundred,  ii.  280, 

281 
HUSBAND  AND  WIFE.— Fi*  Coverture. 

IDEOT,  LUNATICK  AND  MADMAN. 

Regularly  no  incapacities  excuse  the  parties  from  damages 
to  be  recovered  against  them  in  a  civil  action  for  any  act- 
done  by  them;  but  contra,  where  proceedings  are  ad 
pcenam.  16 

Ideocyy  madness^  and  lunacy y  fall  under  the  general  name 
dementia.  29 

Tho  by  law  no  man  shall  avoid  his  own  act  for  these  defects, 
tho  his  heir  or  executor  may,  yet  as  to  capital  offenses  he 
hath  the  advantage  thereof.  ib. 

Ideot  described;  ickocy  or  not,  how  tried*  ib. 
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Dementia  accidentalisj  vel  adveniitiOy  from  what  causes  it 
proceeds.  -Poge  30 

Distributed  into  a  partial  and  total  insanity.  ib. 

Of  partial  insanity.  30,  412 

It  seems  not  to  excuse  party  in  doing  any  capital  offense.  30 

Most  offenders  under  a  degree  of  partial  insanity,  when  they 
commit  their  offenses.  30,  412 

Difficult  to  define  indivisible  line,  that  divides  perfect  and  par- 
tial insanity.  30 

It  must  rest  on  circumstances.  ib. 

Caution  against  inhumanity  towards  defects  of  human  nature, 
and  h  coniray  against  too  great  indulgence  to  great  crimes. 

ib. 

What  measure  of  understanding  is  sufficient  not  to  excuse  in 
capital  offenses.  ib. 

A  total  alienation  of  mind  excuseth.  ib. 

Accidental  dementiaj  whether  total  or  partial,  distinguished 
into  phrensies  and  lunacy.  31 

The  moon  hath  great  influence  in  all  diseases  of  the  brain.  30 

When  such  persons  are  in  the  height  of  their  distemper.     26. 

One  absolutely  mad  for  a  day,  killing  another  in  that  dis* 
temper  is  equally  not  guilty,  as  if  mad  without  intermis- 
sion, ib. 

When  lucid  intervals  ordinarily  happen.  ib. 

Crimes  committed  by  lunaticks  during  their  lucid  intervals 
are  subject  to  same  punishment,  as  if  they  had  no  such 
defect.  ib. 

Alienations  and  contracts  made  during  such  intervals  bind 
their  heirs  and  executors.  30  . 

Accidental  dementiaj  whether  temporary  or  permanent  is, 
either/uror,  fyc.  or  delirium^  i^c.  ib. 

The  causes  and  effects  of  furor,  fyc.  and  so  of  delirium,  fyc. 

ib. 

Dementia  affectata,  or  drunkenness  regularly  excuseth  not 
except  in  two  cases,  and  what  these  are.  32 

Easy  to  counterfeit  madness.  ib. 

Degrees  whereof  various,  some  sufficient,  some  not,  to  excuse 
in  capital  offenses.  32,  33 

How  madness  with  respect  to  offenders  to  be  tried.  33 

Ideocyj  fyc.  how  tried  in  order  to  the  commitment  or  custody 
of  person  and  estate.  ib. 

King  has  an  interest  in  an  ideot,  but  in  case  of  a  lunatick  it 
is  only  a  trust  in  him.  ib. 

Party  found  ideot j  fyc.  may  be  brought  before  chancellor  or 
king  for  inspection.  ib. 
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All  men  of  age  of  discretion  supposed  sanej  nnless  contrary 
proved,  and  that  as  well  in  cases  civil  as  crimioai.  Page  S3 

If  one  be  a  lunaiick^Bud  hath  lucida  intervalla,  and  this  be 
proved,  yet  law  presumes  acts  or  offenses  of  such  a  person 
to  be  committed  in  those  lucid  intervals,  unless  contrary 
appears,  and  that  as  well  in  civils  as  criminals.  34 

In  civil  causes  he,  who  alledge^  an  act  done  in  time  of  lunacy, 
must  strictly  prove  it  so ;  yet  in  criminals  (where  court  is 
to  be  so  far  of  counsel  with  prisoner,  as  to  assist  in  matters 
of  law,  and  true  stating  the  fact,)  if  a  Innatick  be  indicted 
of  a  capital  crime,  and  this  appear,  witnesses  must  be  ex- 
amined, whether  prisoner  under  actual  lunacy  at  time  of 
offense  done.  ib. 

Surdus  and  mutus  a  nativitate  presumed  an  ideot^  unless 
contrary  appear;  if  so,  he  may  be  tried  and  executed,  the 
caution  to  be  used  herein.  34 

If  one,  while  sanCj  commit  a  capital  offense,  and  before 
arraignment  become  absolutely  mad,  he  ought  not  to  be 
arraigned  during  such  phrensy,  but  remitted  to  prison  till 
he  recover.  34,  35 

If  such  a  man  after  his  plea,  and  before  trial,  become  of 
non  sane  memory^  he  shall  not  be  tried ;  or  if,  after  his 
trial,  he  become  so,  he  shall  not  receive  judgment;  or  if 
after  judgment,  his  execution  shall  be  spared  and  why.  35 

Proper  to  impannel  a  jury  to  inquire  ex  officio  touching  such 
insanity.  ib. 

If  a  madman  commit  homicide  during  his  insanity,  and  con- 
tinue so  till  he  comes  to  be  arraigned,  he  shall  neither  be 
arraigned  nor  tried,  but  remitted  to  gaol,  to  remain  in  ex- 
pectation of  king's  grace.  ib. 

But  fit  in  such  case  to  swear  a  like  inquest  ex  officio.        ib. 

If  one  in  a  phrensy  happen  by  some  over-sight  to  plead  to 
indictment,  and  is  put  on  his  trial,  and  it  appears  to  the 
court  that  he  is  mad,  judge  in  discretion  may  discharge  jury 
of  him,  and  remit  him  to  gaol  to  be  tried  after  his  recovery; 
but  if  there  be  no  colour  of  evidence  to  find  him  guilty,  or 
there  be  pregnant  evidence  to  prove  his  insanity  at  time  of 
fact  done,  in  favour  of  life  and  liberty,  it  is  fit  that  the 
court  proceed  to  trial  in  order  to  his  acquittal  and  enlarge- 
ment. 35,  36 

One  during  his  insanity  commits  homicide  or  petit  treason, 
and  recovers  his  understanding,  and  being  indicted  or  ar- 
raigned for  same  pleads  not  guilty j  he  ought  to  be  acquit- 
ted, quia  nonfelleo  anitno.  36 
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No  difference  whether  phrenzy  permanent  or  temporary,  pro- 
vided fact  be  done,  while  party  under  that  distemper. 

Fage  36 
Madman  cannot  act  per  eiectionem  or  inieniionem.  36,  37 
Such  insanity  as  excuseth  in  homicide^  excuseth  in  treason. 

ib. 

Whether  there  be  any  exception  to  this  rule.  37 

.  Jury  may  find  one  non  compos  either  not  guilty^  or  the 

matter  specially.  28 

JEOFAILS. 

None  of  the  statutes  extend  to  indictments,  nor  is  a  defective 
indictment  aided  by  verdict.  ii.  193 

Vide  Amendment. 
JESUIT.-^  Firftf  Felony  by  Statute,  Religion,  Tbeason. 
IGNORANCE. 

Ignorance  of  law  or  penalty  excuseth  not  one  of  age  of  dis- 
cretion, or  compos  mentis  from  penalty  of  the  breach  of  it ; 
but  in  some  cases  ignorantia  facti  excuseth.  43 

Ignorantia  eorum^  quae  qtiis  scire  tenetur,  non  excusat.  ib. 
Where  ignorance  of  the  person  excuseth  in  homicide.        ib. 
Jac.  1.  issued  several  commissions  of  gaol-delivery,  4*c.  jus- 
tices went  their  circuit,  king  died,  yet  they  proceeded,  tho 
in  strictness  of  law  they  were  determined  by  king^s  demise, 
yet  judges  were  excused.  499 

Ignorantia  juris  in  some  cases  excuseth  a  judge,  much  more 
ignorantia  facti.  ib. 

Receipt  of  felon  after  attainder  in  same  county  makes  not  per- 
son accessary  without  notice.  323 
Every  man  within  vill  bound  to  take  notice  of  constable  in 
the  day,  tho  not  in  night  without  notice.                        461 
Sufficient  notice  that  a  man  is  a  bailiff  by  saying  /  arrest 
you.  ib. 
Justices  of  gaol-delivery  not  bound  to  take  extrajudicial  no- 
tice of  a  second  commission,  (nor  of  rumours  and  reports) 
the  like  in  case  of  a  sheriff.                                             499 
For  cases  of  mi^ortuncj  and  casualty  falling  in  with  the 
case  of  ignorance.    Vide  Homicide. 
IMPEACHMENT. 

Appeals  of  treason  by  particular  persons  ousted  hy  I  H.  A 

impeachments  by  the  commons  frequent,  because  rather 

quasi  grand  indictments  than  appeals.  349.  ii.  150* 

It  is  a  presentment  by  the  most  solemn  grand  inquest  in  the 

realm.  ii.  150* 

IMPRISONMENT— FiWc  Arrest. 

COMMITMENT,  JUSTICE  OF  PEACE. 
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Divided  and  subdivided.  Pogt  15 

Ordinarily  no  incapacity  excuses  these  persons,  that  are  under 
them,  from  civil  actions;  but  contra,  where  proceedings 
Site  ad  pcenam.  16 

In  all  cases  of  infancy,  fye.  if  one  incapable  to  commit  a  felo- 
ny be  indicted  by  grand  inquest,  and  thereon  is  arraigned, 
petit  jury  may  either  find  him  generally  not  guilit/j  or  the 
matter  specially.  28 

Vide  Coverture,  Ideot,  Ionorance,  Infant,  Kino,  Mas- 
ter AND  Servant,  Necessity,  Parent  and  Child. 

For  casualty.     Vide  Homicide. 

INDICTMENT. 

The  specification  of  high  treason  consists  principally  in  this 
aggravation,  that  it  is  contra  ligeantim  sum  debitum.    58 

Proditorii  imports  a  breach  of  trust  owing  to  the  king.     59 

How  indictment  of  treason  shall  conclude.  ib. 

Indictment  of  treason  against  alien  amy  shall  be  laid  to  be 
contra  dominum  suum,  and  not  naturalem,  Src.  but  shall 
conclude  contra  ligeantise  sum  debitum.  ib. 

For  compassing  death  of  king,  queen,  or  prince,  how  trea- 
son and  the  inducement  to  the  overt-act  to  be  set  forth.  108 

The  overt-act  to  be  set  forth  in  pursuance  of  the  treasoa 
alleged.  108.   ii.  187 

Several  overt-acts  may  be  laid,  and  proof  of  any  of  them 
maintains  indictment.  122 

An  actual  rebellion  or  insurrection  must  be  exprest  in  indict- 
ment by  the  name  of  levying  war.  144 

Indictment  for  counterfeiting  king*s  coin  ought  to  shew  par- 
ticularly what  kind  of  coin,  but,  tho  usual  to  express  the 
numbers,  unnecessary.  ii.  187 

For  clipping  or  impairing  coin,  4*c.  it  must  pursue  the  words 
of  5  fy  18  Eliz.  and  conclude  contra  formam  statuti;  and 
this  not  only  in  case  of  clipping  foreign  coin,  but  also 
the  coin  of  England.  220 

Indictment  must  shew  it  was  lucri  causd.  328.  ii.  190 

Indictment  against  receiver  of  a  traitor  must  be  special  of  the 
receiptj  and  not  generally  that  he  did  the  thing,  which  may 
be  otherwise  in  case  of  a  procurer,  counsellor  or  consenter. 

238 

All  treason  is  a  misprision  of  treason  and  more;  and  he  who 
is  assisting  to  a  treason,  may  be  indicted  of  misprision  of 
treason  only.  374 

How  indictment  of  murder  ought  to  conclude,  Et  sic,  4-c. 

427.  IL  187.  188 
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In  indictment  of  manslaughter  only,  if  others  be  indicted  as 
accessaries  b^orej  indictment  is  void  against  them. 

Page  437 

If  •/?.  be  indicted  of  murder,  and  B.  as  accessary  before  by 
procurement,  and  A.  is  found  guilty  of  manslaughter  only 
B.  shall  be  discharged.  437 

How  indictment  to  be  against  persons  present  and  assisting 
to  a  murder.  ib. 

Where  A.  came  with  B.  to  beat  C  and  B.  beat  him  till  he 
died,  indictment  antiently  set  forth  the  matter  specially,  but 
now  it  only  runs  that  A.  was  present  aiding  and  assisting. 

410 

Indictment  of  murder  requires  these  words,  felonicl  ex  ma" 
litia  sud  prascogiiaid  inierfecti  4*  murdravity  of  simple 
homicide  ovAy  felonicl  interfecit.      450,  466.  ii.  186,  187, 

344 

Implied  malice,  or  malice  in  law  maintains  general  indict- 
ment of  murder.  460 

Where  homicide  is  within  1  Jae.  of  stabbing,  usual  to  pre- 
fer two  indictments;  one  of  murder,  another  on  the  act, 
and  put  prisoner  to  plead  to  both,  and  to  charge  jury  first 
with  indictment  of  murder,  and  then  with  the  other  on  the 
act  J  because  if  convict  on  either,  clergy  ousted.  468. 

ii.  239,  240 

How  indictment  on  this  act  to  be  to  oust  clergy.  468 

It  need  not  conclude  contra  formam  stat,  because  it  makes 
not  the  offense,  but  ousts  clergy.  t6. 

Tho  none  ousted  of  clergy  but  he  who  ^tabs,  yet  being 
formed  on  the  act  is  a  good  indictment  of  manslaughter 
against  those  who  were  present  and  assisting,  and  thereon 
principal  in  first  degree  may  be  convict  of  single  man- 
slaughter, and  acquit  of  manslaughter  on  the  act.  468, 469 

In  case  of  involuntary  homicide,  indictment  may  find  the 
special  matter.  471 

In  homicide  of  necessity  grand  inquest  may  present  the  spe- 
cial case,  and  party  be  presently  discharged;  but  he  may 
be  indicted  de  novo,  if  matter  false;  contra,  if  indictment 
simply  of  murder  or  manslaughter.  491,  492 

One  indicted  on  coroner's  inquest  is  acquitted,  petit  jury  are 
to  inquire  of  the  manslayer,  which  serves  as  indictment 
against  him.  ii.  65,  300 

Indictment  se  defendendo  good  before  justices  of  gaol-de- 
livery, but  not  of  the  peace.  ii.  130 

•tf.  indicted  qudd  primo  die  Maii  secundo  Eliz.  apud  C.  ha- 
bens  in  manu,  S^c.  gladium,  fyc.  [/elonicy\  percussit,  fyc. 
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and  not  said  adtunc  fy  ibidem^  mall;  because  rfcry,  year 
and  place  relate  only  to  the  having  the  sword,  not  to  the 
stroke.  ii.  Pages  178,  179 

In  indictment  of  murder,  day  and  place  as  well  of  stroke  a$ 
other  act  done  inducing  death  as  of  death  must  be  exprest 

ii.  179,  180 

Indictment  against  A.  that  he  apud  N.  fn  com.  prssd,  as- 
saulted B.  of  0.  in  com.  prasd,  ^  ipsum  adiunc  Sr  ibidem 
cumy  fyc.percusnt  nought;  it  cannot  refer  to  both;  and  if 
only  to  one,  it  must  be  to  the  last,  and  then  it  is  insensible. 

ii.  180 

Indictment  of  murder  cujusdam  ignotij  good.  181 

No  need  of  addition  of  person  robbed  or  murdered,  save  for 
distinction.  ii.  182 

Indictment  charges  that  J.  S.  fidem  adhibens  to  the  prisoner, 
and  nesciens  potum  prsed,  cum  veneno  fore  intoxicatum 
accepit  4*  bibitj  and  says  not  venerium  pried,  naughty  not  to 
be  supplied  by  implication.  ii.  184 

Indictment  qudd.  A.  exoneravit  tormentumj  Src.  versus  B. 
dans  ei  unam  morialem  plagam,  without  saying  percus- 
sity  nought.  ib. 

So  if  dedit  mortaUm  plagam,  vriihovLi  percussii.  ib. 

If  ji.  be  indicted,  qudd  1  Dec.  fyc.  apudy  fyc.  felonic^y  fy  ex 
malitid  sud  prsecogitatd  in  fy  super  B.  insult,  fecity  ^ 
cum  quodamy  fyc.  adtunc  fy  ibidem  percussit,  ifc.  these 
words  yefontci  fy  ex  malitid  sud  applied  to  the  assault  run 
also  to  the  stroke,  because  placed  in  the  beginning  of  the 
sentence,  and  done  adtunc  ^  ibidem.  184, 185 

What  requisites  to  indictment  of  murder  or  manslaughter 
more  than  other  indictments.  ii.  185  to  189 

If  alledged  that  party  was  killed  with  a  sword,  and  proved 
that  he  was  killed  with  another  weapon,  indictment  main- 
tained; but  contra,  if  with  another  kind  of  death,  as  strang- 
ling, 4-c.  185 

The  kind  of  poison  must  be  alledged;  but  if  proved  to  be 
done  with  another  kind,  bene.  ib. 

If  killing  was  with  a  sword,  it  must  be  shewn  in  what  hand 
offender  held  it.  ib. 

In  dextrd  sud,  without  saying  dextrd  manu,  nought.       ib. 

Price  of  weapon  to  be  set  down,  or  else  must  be  said  to  be 
nullius  valoris.  419.  ii  185 

Indictment  must  shew  in  what  part  of  body  party  killed  was 
wounded,  if  super  brachium,  ^c.  without  saying  right  or 
left,  male.  ii.  185 

In  sinistra  bracio,  instead  ofbrachio,  insensible  and  ill.  ii.  186 
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Wound  laid  drciter  pectusj  ill.  ii.  Page  186 

Super  paries  posteriores  corporUj  nought.  ib. 

But  super  facienij  or  caputs  or  dexlram  partem  corporiSy  or 
infimd  parte  ventrisy  certain  enough.  ih. 

Where  length  and  depth  of  wound  to  be  shewn  or  not.      ib. 

If  in  evidence  it  appear  to  be  another  kind  of  wound  in 
another  place,  indictment  maintained.  ib. 

Usual  to  alledge  deceased  was  in  pace  Dei,  but  unnecessary. 

ib. 

Necessary  to  alledge  party  died  of  the  wound,  and  also  time 
and  place,  as  well  of  death,  as  the  wound  given,  and  why. 

ib. 

The  form  of  such  allegation.  186 

As  well  in  indictment  of  manslaughter,  as  murder,  the  stroke 
is  to  be  alledged  to  be  mor talis  plaga.  ib. 

Plaga  expounded.  ib. 

If  indictment  of  murder  wants  ex  malitid  sud  prsecogitatdy 
clergy  allowed*  ii.  187 

What  indictment  on  21  Jac.  against  concealing  death  of 
bastard  children  by  the  mothers  must  set  forth. 

iL  190,  288 

It  need  not  conclude  contra  formam  stat.  act  creating  no 
new  crime,  but  directing  only  the  evidence.  ii.  289 

If  one  be  indicted  and  appealed  before  same  justices  for 
same  murder  or  other  felony,  where  there  shall  be  a  cesset 
processus  on  the  indictment;  and  so  where  there  is  an 
inquisition  before  the  coroner  of  murder,  and  returned, 
and  likewise  indictment  for  same  offense  by  grand  in- 
quest ii.  221 

What  words  necessary  in  indictment  of  murder  to  oust 
clergy.  ii.  344 

w?.  indicted  as  having  given  the  mortal  stroke,  B.  and  C.  as 
present  and  assisting,  if  proved  that  B.  gave  the  mortal 
stroke,  and  ^.  and  C.  were  present  and  assisting,  it  main- 
tains indictment,  and  all  oust  of  clergy ;  contra  on  such 
indictment  on  1  Jac.  of  stabbing,  he  that  gave  the  stroke 
in  such  case  shall  have  his  clergy. 

437,  463.  ii.  185,  292,  344,  345 

Every  indictment  to  oust  accessary  b^ore  of  his  clergy  by 
A  fy  5  P.  if^  M.  must  run  malitiose,  as  in  murder,  fyc. 

ii.  339, 344 

How  indictment  for  robbing  houses  (within  5  ^*  6  E.  6.)  to 
be  laid  in  order  to  oust  persons  present  and  assisting,  but 
not  entering,  of  their  clergy,  hy  4  fySP.^M.      521, 522 

How  iudictment  laid  on  5^  6  E.  6.  for  breaking  the  lodg- 
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ings  of.^.  at  fVhiiehall,  (king^s  mansion-hoose,)  and  taking 
thence  several  goods  of  Ji,  and  others.        Pages  5^%,  523 

How  indictment  to  be  formed  on  this  act.  iL  354, 362 

All  lodgings  in  Whitekall  part  of  the  king's  hoase,  bat  in 
an  inn  of  court  each  chamber  is  a  several  manaion-housey 
and  whose  it  shall  be  supposed  to  be. 

522,  523,  527,  528,  554,  556 

Indictment  on  39  Eliz.  against  breaking  a  house  in  the 
day  must  preciselyi  and  in  what  manner,  follow  the  act. 

525.  ii.  170 

Usual  to  add  tempore  diumo  to  oust  clergy.  iL  179 

If  either  indictment  pursue  not  the  act,  ox  evidence  main- 
tain not  indictment,  prisoner  to  have  his  clergy;  and  on 
such  indictment  may  be  acquitted  of  stealing  against  the 
act,  and  convict  of  simple  felony,  tho  indictment  conclude 
contra  formam  stat.  so  on  indictment  on  23  H.  8.  or 
5^6  E.  6.  525, 526, 535 

Tho  indictments  in  those  cases  be  special,  and  conclude 
sometime  contra  formam  stat.  yet  they  include  felony  at 
common  law ;  for  contra  formam  stat.  is  unnecessary,  so 
as  circumstances  required  by  the  act  be  pursued;  for  these 
acts  make  not  the  felony,  but  oust  clergy.  525, 535 

One  indicted  on  39  Etiz.  shall  not  be  oust^  of  his  clergy  by 
any  other  act.  526 

If  j9.  commits  larciny  in  a  dwelling-house  within  23  B.  8. 
and  carries  the  goods  into  a  foreign  county,  and  be  in- 
dicted there  of  larciny  and  convict,  and  jury  find  value  of 
goods  to  be  only  I2d.  tho  it  appear  on  trial  in  foreign 
county  that  it  was  within  the  act,  he  shall  only  have 
judgment  of  petit  larciny.  536 

How  indictment  of  burglary  to  be  laid,  and  what  words 
essential.  549,550.  ii.  168, 184 

How  indictment  of  burglary  shall  be  laid  for  breaking  and 
entring  a  church  with  a  felonious  intent.  556 

If  ^.  hires  a  chamber  in  the  house  of  B.  for  a  certain  time, 
and  it  is  broke  open,  whose  mansion4iouse  it  shall  be  sup- 
posed, ib. 

It  shall  be  supposed  mansion-house  of  owner,  where  lodg- 
ings of  servants  are  broke  open.  557 

How  indictment  to  be  laid  to  comprise  both  burglary  and 

felony.  559, 560 

Where  in  burglary  these  words  ed  intentione  adfuran- 

dum,  or  commit  some  other  felony  are  necessary.  560,561 

How  indictment  to  be  for  burglary,  felony,  and  felony  on 

5^6  E.  6.  560 


CONTAINED  IN  THE  TWO  PARTS.  517 

INDICTMENT. —Con/iViti«rf. 

Where  time  of  day  is  material  to  ascertain  the  nature  of 
the  offense,  it  most  be  exprest  in  indictment,  as  in  bur- 
glary, 4-c.  ii.  Page  179 

Indictment  of  burglary  must  be  felonid  fy  burglariier  fre- 
gii  4*  iniravii.  ii.  184 

In  case  of  burglary  or  robbing  houses,  on  what  statutes 
principal  to  be  indicted  to  oust  accessary  b^ore  of  his 
clergy.  363, 364 

What  words  in  larciny  essential.  504, 508 

If  •/?.  feloniously  take  my  horse  from  me,  and  B.  from  him, 
B.  may  be  indicted  as  of  a  felonious  taking  from  me.  507 

Every  indictment  of  larciny  ought  to  suppose  the  goods 
stolen  to  be  the  goods  of  somebody.  512 

Quod  fehnick  cepii  quandam  peciam  panni — J.  S.  without 
saying  de  bonis  fy  catallis  J.  S.  nought.  ii.  182 

Indictment,  qudd  felonicl  cepit  bona  ignotiy  bona  eapellm 
tempore  vacationisy  or  bona  capellse  in  custodid  J.  S. 
good.  512.  ii.  181 

How  indictment  to  be  for  stealing  bells,  or  goods  from  a 
church.  ib. 

If  ^.  have  a  special  property  in  goods,  as  by  pledge,  fyc,  and 
the  goods  be  stolen,  they  must  be  supposed  in  the  indict- 
ment the  goods  of  •/?.  512 

If  •/^.  bails  goods  to  B.  to  keep,  Src.  and  B.  be  robbed  of  them, 
felon  may  be  indicted  for  larciny  of  the  goods  of  .S,  or  B. 

513.  ii.  181 

Indictment  for  stealing  goods  of  a  feme  covert ^  mall.      513 

If  goods  of  an  intestate  before  administration  be  stolen, 
they  shall  be  supposed  the  goods  of  the  ordinary;  or  if 
the  goods  of  an  executor  before  probate  be  stolen,  they 
shall  be  supposed  the  goods  of  the  executor;  neither 
ordinary,  nor  executor  need  shew  his  title. 

514,  515.    ii.  181 

But  without  saying  de  bonis  4*  catallis  of  the  executor,  or 
ordinary,  fwa/^.  515.  ii.  181 

Digging  a  dead  body  out  of  the  grave,  and  stealing  shroud, 
whose  it  shall  be  supposed.  ib. 

If  •/?.  put  a  winding  sheet  on  the  dead  body  of  B.  and  a 
thief  digs  up  the  body  and  steals  the  sheet,  it  may  be  sup- 
posed de  bonis  A.  515 

Indictment  of  larciny  from  the  person  how  to  be  laid  to 
oust  clergy  by  8  Eliz.  529 

A.  commits  a  robbery  on  the  highway  in  com.  B.  of  goods 
to  value  of  \2d.  only,  and  carries  them  into  a  foreign 
county,  Ji.  may  be  indicted  of  larciny  in  foreign  county; 
VOL.  II. — 36 
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but  he  must  be  indicted  of  robbery  in  proper  connty. 

Pc^et  507, 536.  ii.  349 

If  .4.  be  indicted  of  larciny  in  foreign  county,  iind  jury 
find  value  to  be  only  l^d,  he  shall  only  hare  judgment 
of  petit  larciny y  tho  it  appear  on  exanuoation  on  trial, 
that  it  was  a  robbery.  536 

Larcinies  committed  of  several  things,  tho  al  several  times, 

and  from  several  persons,  may  be  joined.  ii.  173 

.  Indictment,  qudd  invenit  quendam  hominevn  martuumj  ac 

felonici  juratus  est  duos  tunicas^  without  sayinjg  de 

bonis  Sr  cataUis  cujusdam  ignoiij  ill.  ik  181 

Qudd  ctpit  8r  asportamt-^ona  4*  calalla  B.  without  shew- 
ing what  in  certain,  ill.  ii.  183 

Number  and  value  of  things  stolen  to  be  exprest   ii.  182, 183 

Where  proper  to  use  the  vioxd  pr etiif  or  ad  valenciam.  iL  183 

But  not  material,  if  these  terms,  be  converted.  ib. 

If  one  pretii^  fyc.  be  added  to  several  things  where  it  should 
in  clerkship  be  applied  severally,  it  is  good,  if  party  be  con- 
vict of  all ;  but  possibly  contra^  if  convict  but  of  part    ib, 

Qudd/elonid  cepit  20  oves  matrices  8f  agnoSf  or  mairices  4* 
verveceSf  ill ;  but  contra^  if  20  oves  generally.  ib. 

De  quatuor  riseis  Sr'cistiSy  good,  because  synonyma.        ib. 

Qudd  felonicl  abduxit  unum  equum,  nought,  without  say- 
ing cepity  Sfc.  iL  184 

Qudd  furatus  est  unum  equum,  but  trespass  for  want  of 
/elonid.  ii.  172,  183 

If  a  thief  finding  little  about  .4.  by  menace  of  death  force 
him  to  swear  to  fetch  him  a  greater  sum,  which  he  doth, 
a  general  indictment  of  robbery  will  do.  532,  533 

Violeniir  in  indictments  of  robbery  must  be  both  alledged 
and  proved.  534 

How  indictment  must  be.  ib. 

To  oust  clergy  indictment  and  conviction  must  be  of  robbery, 
in  vel  prqpe  altam  viam  regiam,  and  not  vid  regid  pe- 
destriy  ^*c.  535.  iL  349 

But  if  laid  prope  altam  viam  regiam^  sufficient  ib. 

Disjunctive  in  vel  prope  usual  in  these  indictments,  tho  they 
ought  to  be  certain,  yet  not  substance,  but  only  to  ascer- 
tain point  of  clergy.  ib. 

Thames  alta  via  regioy  and  if  it  were  not,  yet  near  it;  how 
indictment  to  be  of  a  robbery  committed  in  a  ship  below 
the  bridge.  585,  536.  ii.  S49,  350 

How  indictment  of  piracy  to  be  to  work  corruption  of  blood. 

355 

In  arson  how  indictment  to  be.  561 
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A.  intending  to  burn  the  house  of  B.  thereby  burns  the  house 
of  C  how  to  be  indicted.  -Pw«  569 

In  rape^  how  indictment  must  be  laid.  628,  632.  li.  184 

If  one  be  indicted  at  a  fee/,  quddfelonicl  rapuitj  if  removed 
into  B.  R.  he  shall  not  answer  to  it  as  a  felony^  but  tres- 
pass, ii.  172 

In  case  of  escape^  if  party  hath  not  been  indicted  at  time  of 
escape^  how  indictment  against  gaoler  to  be,  and  how  in 
the  case  of  a  rescue  where  party  rescued  before  he  was 
indicted.  599 

But  if  party  hath  been  indicted  and  taken  by  cap.  before 
escape  or  rescue,  how  then  it  must  be.  ib. 

How  indictment  must  be  laid  in  case  of  felony ybr  breach  of 
prison,  if  party  hath  not  been  indicted  before  breach  of 
prison,  and  how  otherwise.  599,  607,  610 

City  of  London  indicted  for  an  escape,  as  a  misdemeanor^ 
which  was  not  conclusive,  but  traversable.        ii.  154, 155 

Indictment  oi  forgery  after  a  former  conviction,  and  judg- 
ment  must  recite  the  record  thereof.  686 

If  one  be  indicted,  for  that  ratione  tenurm  of  certain  lands 
he  is  bound  to  repair  a  bridge,  it  must  be  alledged,  where 
those  lands  lie.  «  ii.  181 

Indictment  of  assault  in  quendam  ignotum,  good.  ib. 

Indictment  against  j3.  that  he  is  communis  /afro,  champar- 
tor,  fyc.  math.  512.  ii.  181,  182 

But  communis  barrectator,  4*  pads  domini  regis  pertur- 
bator,^  litium  seminator,  benl;  so  of  indictment,  that  he 
is  noctivagus.  ii.  182 

Indictment  of  barretry,  concluding  contra  formam  stat.  or 
diversorum  statutorum,good,  tho  no  direct  statute  against 
it.  ii.  191 

Whether  in  barretry  vill  need  be  alledged.  ii.  180 

How  indictment  must  be  for  aiding  a  maintainer  of  the 
papers  jurisdiction .  332 

General  rules  touching  indictments. 

Husband  and  wife  indicted  of  felony,  such  indictment  is  joint 
or  several,  as  the  fact  happens,  and  on  such  indictment, 
baron  may  be  acquitted,  and  feine  convicted,  and  i  con- 
verso.  46,  516 

Whether  indictment  be  a  part  or  distinct  thing  from  the  trial. 

298  to  301 

Variance  between  day  in  indictment  of  felony  or  treason,  and 
in  evidence,  immaterial;  yet  if  variance  be  great  in  point 
of  time  to  avoid  the  danger  of  the*  relation  of  the  attamder 
to  the  day  in  indictment,  fit  that  jury  find  the  true  day. 

361.  iL  179 
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In  all  cases  to  oust  clergy ^  indictment  and  evidence  must 
both  bring  case  within  the  act,  otherwise  clergy  allowed. 

Pages  525,  526,  5^5.  ii.  336 

Whether  owner  of  stolen  goods  shall  have  more  restored, 
than  what  are  contained  in  indictment.  545 

Usually  at  same  sessions  the  several  indictments  against  same 
person  are  tried  by  same  jury.  ib. 

•Accessary  may  be  indicted  with  principal,  which  is  most 
usual;  but  when  indicted  severally,  indictment  must  con- 
tain certainty  and  kind  of  principal  felony.  623 

Every  felony  includes  misprision,  and  party  may  be  indicted 
of  misprision  only.  652,  708 

Where  party  to  answer  to  a  felony  without  indictment  at 
king^s  suit.  ii.  156,  149*  to  152* 

In  all  criminal  causes  most  safe  and  regular  way  to  proceed 
by  indictment.  ii.  151* 

The  indorsement,  billa  vera,  makes  not  the  indictment;  the 
bill  itself,  when  affirmed,  is  the  indictment.  ii.  162 

Of  the  caption  of  the  indictment  on  return  oi certiorari,  ii.  1 65 

The  form  of  the  caption,  and  the  analysis  thereof,  Norf.  ad 
generalem  sessionem,  4*^.  iL  165  to  169 

Record  of  indictment,  as  it  stands  on  the  file  of  court,  wherein 
taken,  is  only,  juratores  pro  domino  rege  super  sacra- 
mentum  suum  prxsentant,  when  returned  on  certiorari 
is  more  explicit.  ii.  165 

Name  of  county  must  be  in  margin  of  record,  or  repeated  in 
body  of  caption.  iL  166 

Court,  where  presentment  made,  to  be  exprest.  ib. 

It  must  appear  where  sessions  held,  and  that  place,  where 
held  is  within  extent  of  commission;  and  therefore,  if 
Dorset  in  the  margin  and  caption  be  ad  generalem  ses- 
sionem  pads  tent,  apud  S.  and  says  not  in  comitatu 
prsed.  it  is  nought.  ib. 

So  if  west-riding  in  comit^  Eborum  be  in  the  margin,  and 
caption  be  apud  S.  in  com,  prsed?  it  shall  be  quashed,  be- 
cause not  said  apud  S.  in  west- riding  in  com.  prmd.      ib. 

How  many  justices  to  be  named,  but  rest  may  be  supplied 
by  the  words  (4*  sociis  suis,  ^c.)  ib. 

How  title  of  their  authority  to  be  set  forth,  as  Justic.  ad 
gaolam,  ^c.  ib. 

If  there  be  a  session  by  three  commissions,  as  of  gaol-delivery  y 
Sfc.  if  it  be  returned  at  a  session  holden  before  them,  and 
record  be  made  up,  as  on  all  three  commissions,  if  they 
have  jurisdiction  to  take  indictment  but  by  one,  it  is  good, 
tho  not  enabled  to  take  it  by  the  other.  ib. 
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Where  return  must  mention  any,  and  which  of  the  justices  to 
be  of  the  quorum^  or  not.  ii.  Page  167 

Where  caption  faulty  in  form,  same  term  it  may  be  amended 
by  clerk  of  assises,  or  peace,  but  not  in  another  term.  ii.  168 

In  another  term  clerk,  that  returns  it,  shall  be  fined  for  his 
informal  return.  ib. 

Indictment  described.  ii.  169 

Latin  a  fixt  regular  language.  i*. 

False  Latin  did  not  vitiate  indictment.  ib. 

But  words  of  art  by  omission,  or  misplacing  letters  becom- 
ing insensible  vitiate.  ib. 

Of  insensible  and  incertain  words.  ii.  170 

Where  verb  oi singular  number  is  used  for  ^plural,  indict- 
ment shall  be  quashed.  ib. 

Of  abbreviations^  and  where  construed  to  best  advantage 
for  maintaining  indictments.  ib. 

Figures  not  allowed  in  indictments,  the  sometime  literal 
numbers  be  in  returns.  ib. 

Indictment  grounded  on  offense  by  statute  must  bring  it 
within  substantial  description  of  it;  otherwise  contra  for" 
mam  stat.  will  not  supply  it.  ii.  168,  192, 193 

If  offense  be  made  felony,  or  otherwise  penal  by  ac/,  and  by 
proviso  in  same,  or  any  subsequent  act  some  cases  are  ex- 
empted out  of  it,  indictment  need  not  qualify  the  offense,  so 
as  to  exempt  it  out  of  the  proviso ;  but  party  shall  have 
advantage  of  it  by  pleading  not  guilty y  or  in  same  man- 
ner shall  have  advantage  of  the  subsequent  statute  by  21 
Jac.  ii.  170, 171 

If  act  be  prohibitory,  and  by  a  substantive  elapse  gives  a 
recovery  of  penalty  by  action  of  debt,  but  is  silent  as  to 
indictment,  party  may  be  indicted  on  prohibitory  clause, 
and  thereon  fined,  but  not  to  recover  penalty,  but  fine  ought 
not  to  exceed  it.  ii.  171 

But  if  act  be  not  prohibitory,  but  only  if  any  shall  do  such  a 
thing,  he  shall  forfeit  51.  to  be  recovered  by  action  of  debt, 
4*c.  but  mentions  nothing  of  indictment,  he  cannot  be  in- 
dicted for  it.  ii.  171 

If  one  be  indicted  for  offense,  which  was  at  common  law, 
and  indictment  concludes  contra  formam  stat.  but  in  truth 
is  not  brought  within  the  act^  it  shall  be  quashed. 

ii.  171, 172 

One  indicted  for  arson;  on  not  guilty  pleaded,  a  special  ver- 
dict was  founds  which  was  adjudged  no  felony;  on  same 
indictment  he  was  adjudged  to  pillory,  fyc.  sed  qumrcj  for 
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being  tried  for  felony,  he  had  not  those  adv^antages  for  his 
defence,  as  if  indicted  for  trespass.  IL  Page  172 

A  particular  statute  must  be  recited  and  proved  by  examined 
copy.  ii.  172,  192 

All  penal  acts  inducing  a  forfeiture  to  the  kingf  or  aiaking  a 
felony  or  treason  are  general  acts,  ii.  172 

A  general  act  need  not  be  recited,  but  it  is  sufficient  to  con- 
clude contra  formam  stat.  in  huju^modi  casu  edit.  4* 
provis.  but  if  misrecited,  court  takes  notice  of  true  statute, 
and  rejects  misrecital  as  surplusage.  ii.  172, 173 

But  if  recited,  and  misrecited  in  a  poiiil  material,  and  con- 
cludes contra  formam  stat,  prmd.  it  is  fatal,  and  indict- 
ment quashed,  ii.  172 

Where  act  is  repealed  and  re-enacted,  or  temporary,  and  ex- 
pires, or  continued  to  the  end  of  next  session,  and  before 
It  is  continued  over,  how  indictment  to  conclude  as  to  con- 
tra/ormamj  ^c.  667,  706.     ii.  173 

Where  one  act  relates  to  another,  as  where  former  makes 
offense,  latter  adds  a  penalty,  how  indictment  to  con- 
clude, ii.  173 

If  one  offender,  and  several  csipii^l  offences  be  committed  by 
him,  they  may  be  joined  in  one  indictment  ib. 

I(  several  offenders  commit  one  offense,  tho  in  law  they  are 
several  offenses,  yet  they  may  be  joined.  ib. 

So  if  offenses  be  of  several  degrees,  but  dependent  one  on 
another,  as  in  the  case  of  principal  in  nrst  degree,  and 
principal  in  second  degree,  and  accessary  btfore  or  after. 

iL  173 

Where  joint  indictments  for  several  offenses  of  same  nature 
distinctly  conmiitted  by  several  offenders  have  been  held 
ill,  or  not.  ii.  174 

Where  divers  persons  are  inserted  in  one  indictment,  the 
word  separalitlr  makes  them  several.  ib. 

The  grammatical  order  of  the  several  parts  of  an  indictment. 

ii.  174,  175 

If  day  be  inserted,  and  not  year,  nought,  and  shall  not  be 
supplied  by  intendment  of  {ult.  prseteritOj)  unless  so  ex- 
prest;  but  if  so,  sufficient  to  ascertain  year  by  day  of  ses- 
sions, ii.  177 

Sessions  held  20  Maj/f  offense  supposed  on  10  of  May  last 
pasty  it  shall  relate  to  day^  and  not  months  and  so  for  the 
words  next  ensuing.  ii.  178 

One  indicted,  that  he  in  festo  Sancti  Pttriy  fyc.  ill,  because 

two  feasts  of  that  name.  t^. 

Indictment,  quddprimo  die  Maii,  fyc.  in  quendam  B.  insult. 


CONTAINED  IN  THE  TWO  PARTS,  523 

INDICTMENT.— Con«nuerf. 

fecity  Sr  ipsum  verberavity  and  says  not  adtunc  fy  ibidem 
verberavity  good ;  vi  fy  armiSj  day  and  place  named  in 
beginning  refer  to  all  ensuing  ads;  but  contra  in  felony, 
there  must  be  adtunc  4*  ibidem  to  the  stroke,  or  the  robbery, 
4*^.  and  day  and  place  of  assault  insufficient,  ii.  Page  178 

If  said  that  defendant  on  1  and  2  of  May  made  an  assault, 
and  feloniously  took.  Sec.  ill,  because  incertain,  to  which 
day  felonious  taking  relates.  ib. 

Usual  to  repeat  adtunc  fy  ibidem  to  the  several  parts  of  fact 
charged.  ii.  178,  180 

Regularly  villj  or  hamlet  and  county  must  be  exprest. 

ii.  180 

Where  time  must  be  repeated,  regularly,  place  must  be  so 
too.  ii.  180 

Suff.  in  the  margin,  indictment  supposing  fact  to  be  done 
apud  S.  in  com,  prsed.  sufficient;  but  contra f  if  another 
county  be  mentioned  in  the  addition  of  any  party,  ^c.  ib. 

Indictment  not  aided  by  verdict;  none  of  the  statutes  of  jeo- 
fails extends  to  them.  ii.  183,  193 

What  is  defect  of  certainty  in  a  count,  is  much  more  so  in 
indictment.  ii.  183 

Indictment  of  felony  must  alledge  fact  to  be  done  feloniclj 
of  treason  proditorihy  of  petit  ireSiSOUy /elonicl  fy  prodito- 
rii  59.  ii.  184, 187 

Felony  or  treason  at  common  law  was  laid  to  be  done  vi  ^ 
armisj  but  now  unnecessary  by  statute.  187 

So  are  the  words  gladiis,  baculis  fy  cultellis.  ib. 

Regularly  every  indictment  ought  to  conclude  contra  pacem^ 
but  need  not  conclude  contra  coronam  4*  dignitatem  ejus. 

ii.  188 

Concluding  contra  pacem^  and  saith  not  domini  regisj  is 
insufficient.  ib. 

Why  indictments  conclude  contra  pacem^  fyc.  1 30 

For  offense  supposed  to  be  committed  in  time  of  former  kingj 
and  concludes  contra  pacem  regis  mmcy  nought. 

ii.  188,  189 

One  indicted  in  time  of  one  king  contra  formam  domini 
regis  nunCf  may  be  arraigned  for  that  offense  in  the  time 
of  his  successor.  ii.  189 

Indictment  not  discontinued  by  demise  of  the  king.  ib. 

If  the  offense  be  supposed  to  be  begun  in  the  time  of  one 
kingj  and  continued  in  the  time  of  his  successor,  it  must 
conclude  contra  pacem  of  both  kings.  ib. 

If  an  offense  be  alleged  in  the  time  of  one  king,  and  indict- 
ment taken  in  the  reign  of  the  succeeding  king,  and  conr 
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eludes  contra  pacem  nuper  regis j  8r  regis  nunc^  good ; 
regis  nunc  surplusage.  ii.  Page  189 

Where  indictments  shall  conclude  contra  formam  statutij 
or  statutorumy  or  not^  and  where  only  surplusage. 

468,  561,  667.  ii.  189  to  194 

If  an  offense  be  at  common  law,  and  also  prohibited  by 
statute  with  a  corporal,  or  other  penalty,  party  may  be 
indicted  at  common  law ;  and  if  it  conclude  not  contra 
formam  stat.  it  stands  only  as  indictment  at  common  law, 
and  he  can  receive  only  the  penalty  the  common  law 
inflicts.  ii.  191, 192 

Great  strictness  required  in  indictments,  the  reproach  of  the 
law,  fyc.  ii.  193 

Rare  to  take  any  exceptions  to  indictments  before  conviction, 
save  on  indictments  removed  into  B.  R.  by  certiorariy 
which  B,  S,  may  in  discretion  hear  or  not  hear,  but 
remand  prisoner  and  indictment.  ii.  237 

If  exceptions  to  an  indictment  appear  material,  court  can 
quash  that,  and  direct  a  new  bill  to  be  sent  to  grand  jury, 
wherein  faults  may  be  amended,  and  prisoner  arraign^ 
de  novo,  ib. 

One  attaint  by  outlawry  shall  not  be  indicted  till  outlawry 
reversed.  ii.  252 

For  what  causes  indictments  abated.     Vide  Abatement. 

Where  best  to  arraign  prisoner  on  indictment ^  or  coroner^ s 
inquest y  or  bothy  and  for  other  matters.  Vide  Arraign- 
ment. 

Where  offender  indictable.    Vide  County. 

What  evidence  maintains  indictment.    Vide  Evidence. 

What  the  quality  ofindictors.    Vide  Jury. 

For  indictments  in  leets  and  toms.    Vide  Leet,  Sheriff. 
INFANT. 

Wherein  the  civil  and  common  law  agree,  or  differ  with 
respect  to  the  full  age  of  a  man  for  making  contracts^ 
being  a  procurator  or  executor^  or  consenting  to  mar- 
riage. 17,  28 

As  to  crimes,  into  what  periods  civil  law  distinguisheth  the 
ages,  and  at  what  age  it  presumeth  men  capaces  doliy  or 
not.  18, 19, 20 

Both  civil  and  common  law  leave  the  question,  whether 
party  capax  doli,  or  not,  ad  arbitrium  judids  on  the  cir- 
cumstances, and  with  what  caution.  IS 

By  common  law,  as  to  offenses  not  capital,  in  some  cases 
infant  is  privileged  by  his  non-age;  and  herein  privilege 
is  all  one,  whether  above  fourteen  or  under,  ^  he  be 
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under  twenty-one  years;  but  with  some  and  what  differ- 
ences. Page  20 

Infant  convict  of  riot,  4*^,  shall  be  fined  and  imprisoned,  and 
not  be  privileged  barely  because  under  twenty-one ;  but 
court  ex  officio  on  his  trial  ought  to  examine,  whether  he 
is  doli  capaXf  and  had  discretion  to  do  the  act  where- 
with he  is  charged.  ib. 

But  if  offense  charged  be  a  mere  non-feasance,  (unless  of 
such  a  thing  as  he  is  bound  by  tenure,  or  the  like  to  do, 
as  to  repair  a  bridge,  fyc.)  there  in  some  cases  he  shall  be 
privileged  by  his  non;age,  if  under  twenty-one,  tho  above 
fourteen;  because  laches  in  such  case  shall  not  be  imputed 
to  him.  ib. 

If  infant  in  assise  vouch  a  record,  and  fail  at  the  day,  he 
shall  not  be  imprisoned;  and  yet  fVestm.  2.  that  gives 
imprisonment  in  such  case,  is  general.  ib. 

If  t^.  kills  B.  and  C.  and  D.  are  present,  and  attach  not 
offender,  they  shall  be  fined  and  imprisoned;  but  if  C. 
within  twenty-one,  he  shall  not.  21.  ii.  75 

Where  corporal  punishment  is  but  collateral,  and  not  direct 
intention  of  proceeding  against  infant  for  his  misdemeanor, 
there  in  many  cases  infant  under  twenty-one  shall  be 
spared,  tho  possibly  punishment  by  statute.  21.  ii.  75 

If  infant  of  eighteen  be  convict  of  disseisin  with  force,  he 
shall  not  be  imprisoned,  and  yeXfeme  covert  shall.         ib. 

If  infant  be  convict  in  action  of  trespass  vifyarmis^  the  entry 
shall  be  nihil  de  fincj  sed  pardonatur^  quia  if\fans;  if  a 
capiatur  be  entered,  it  is  error,  for  it  appears  judicially, 
to  court,  that  he  was  within  age,  when  he  appears  by 
guardian,  nor  shall  he>  be  in  misericordid  pro  falso  cla- 
more.  ib. 

General  statutes,  that  give  corporal  punishment,  extend  not 
to  infants.  ib. 

But  where  a  fact  is  made  felony  or  treason,  it  extends  as  well 
to  infants,  if  above  fourteen,  as  others.  21,  22 

Civil  law  uncertain  in  defining  etas  pubertati  proxima; 
but  laws  of  England^  antiently  determined  it  to  be  twelve 
years  for  both  sexes;  under  that  age  none  could  regularly 
be  guilty  of  a  capital  offense,  and  above  that  age  he  might, 
or  not,  according  to  circumstances,  that  might  induce  court 
or  jury  to  judge  him  doli  capaxy  vel  incapax. 

22,23,24,515 

Infant  of  twelve  compellible  to  take  oath  of  alligeance.      23 

Against  infant  under  twelve  process  of  outlawry  on  indict- 
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ment  was  not  awardable;  and  if  awarded,  error;  but  if 
above  that  age,  such  process  was  awardable.   Pages  23, 24 

If  infant  under  twenty-one  shall  confess  indictment,  court 
ought  not  to  record  it,  but  put  him  to  plead  noi  guilty,  or 
at  least  inquire  by  inquest  of  office  of  truth  of  fact 

24,27,491,492 

How  the  law  now  is  with  respect  to  infants  and  their  pun- 
ishments. 25  to  29 

Infant  above  fourteen  and  under  twenty-one  is  equally  sub- 
ject to  corporal  punishments,  as  well  as  others  of  full  age, 
for  it  is  praMumptio  juris,  that  after  fourteen  they  are  Sili 
capaces.  25 

A  lad  of  sixteen  convict  of  successive  wilful  burning  three 
dwelling-houses,  fyc.  had  judgment  to  die,  and  was  exe- 
cuted, ib. 

Fourteen  years  common  standard,  at  which  both  males  and 
females  are  subject  to  capital  punishments  for  offenses 
committed  by  them  at  any  time  after  that  age.    25,  26, 28 

Infant  under  fourteen,  and  above  twelve,  is  not  primd  facie 
presumed  doli  capax,  and  therefore  regularly  for  a  capital 
offense  committed  under  fourteen  is  not  to  be  convicted, 
but  may  be  found  not  guilty,  or  jury  may  find  specially, 
and  how;  in  which  case  court  ought  to  discharge  him, 
because  no  felony.  26  to  29 

Yet  if  it  appear  to  the  court  that  he  was  doli  capax,  when 
offense  committed,  he  may  be  convicted  and  suffer  death, 
tho  he  hath  not  attained  annum  pubertaiis,  mz.  fourteen. 

26,  434,  569,  570 

Infant  [ten  years  old]  that  had  killed  his  companion,  and  hid 
himself,  hanged;  malitia  supplei  astaiem.  26 

A  girl  of  thirteen  burnt  for  petit  treason.  ib. 

If  infant  be  above  seven,  and  under  twelve,  and  commit  a 
felony,  he  is  primd  facie  to  be  judged  not  guilty,  and 
found  so,  because  supposed  not  of  discretion  to  judge  be- 
tween good  and  evil;  yet  in  that  case,  if  it  appear  by 
pregnant  evidence  that  he  had  such  discretion,  judgment 
of  death  may  be  given  against  him.  26, 27 

Infant  of  nine  killed  infant  of  like  age,  he  confest  felony,  and 
on  examination  found  he  hid  the  blood  and  body;  held  he 
ought  to  be  hanged.  27 

Circumstances  to  be  inquired  of  by  jury.  ib. 

If  convict,  court  cannot  ex  officio  discharge  infant  ib. 

If  infant  be  infra  setatem  infantise,  viz.  seven  years,  he  can- 
not be  guilty  of  felony,  whatever  circumstances  proving 
discretion  may  appear,  for  ex  prsesumptione  juris  he  can- 
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not  have  discretion  and  no  averment  shall  be  received 
against  it.  ^  Pages  21  y  28 

As  to  matters  of  crime,  females  have  same  privilege  of  non- 
age, as  males.  88 

If  infant  be  first  arraigned  and  acquitted  on  indictment  of  mur- 
der by  grand  inquest,  he  may  plead  that  acquittal  on  ar- 
raignment on  coroner's  inquest,  and  that  will  discharge 
him.  28, 29 

Infant  under  fourteen  presumed  unable  to  commit  a  rape,  but 
present  and  assisting  therein  may  be  a  principal.  630 

^ct  making  offense  felony  binds  not  one  under  fourteen.  706 
INFORMATIONS. 

II  H,  7.  gave  power  to  proceed  in  all  penal  statutes  by  infor 
mation  before  justices  of  assise  and  peace,  treason,  murder, 
and  felony  excepted.  ii.  151*^ 

III  use  being  made  of  it,  repealed.  ib. 
Tho  informations  are  often  practised  in  the  crown-office  in 

cases  criminal,  and  by  many  penal  acts  the  prosecution  is 
by  the  acts  themselves  to  be  by  bill,  plaint,  information,  or 
indictment,  yet  prosecution  in  capital  cases  is  still  to  be  by 
indictment;  except  in  cases  excepted, which  see.    ii.  156  to 

152* 

In  all  criminal  causes  the  most  regular  and  safe  way,  and  most 
consonant  to  magna  chariOy  is  by  presentment  or  indict- 
ment, of  twelve  sworn  men.  ii.  151* 

37  H,  8.  for  curing  omission  of  the  words  vi  fy  armiSjgladiisj 
4*c.  in  indictments,  extends  not  to  informations.         ii.  187 
INQUEST  OF  OFFICE. 

If  jury  find  one,  whom  they  acquit  of  treason  or  felony,  fled ; 
they  must  inquire  what  goods  he  had ;  but  this  only  an  in- 
quest of  office,  and  traversable  by  party,  or  those  who  have 
the  goods.  362,  414,  493.  ii.  154,  301 

Where  in  case  of  inquest  of  office  jurors  not  finding  according 
to  evidence  have  been  fined.  ii.  311 

Where  court  may  inquire  ex  officio,  whether  prisoner  be  of 
years  of  discretion.     Vide  Inpant. 

Whether  he  be  compos  mentis.     Vide  Ideot,  &c. 

Where  one  stands  mute  ex  visitatione  Dei,  or  ex  malitil 
Vide  Mute. 

Vide  Coroner  per  totum. 
INQUISITION  OF  DEATH.— Ft*  Coroner,  Felo  de  se. 
INTENTION. 

To  be  tried  by  circumstances.  229,  429,  508,  509 

In  cases  of  larciny  what  are  circumstances  evidencing  a  felo- 
nious intent.  509 

Antiently,  tho  not  now,  voluntas  reputabatur  pro  facto.  532 
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If  primary  intention  be  to  beat,  tho  killing  may  be  the  effect, 
yet  it  is  not  such  felonious  intent  as  makes  burglary. 

Page  561 
IRELAND. 

Of  the  laws  there  of  treason.  147 

Cessing  of  soldiers  expounded;  treason  by  18  iff  6.  ib. 

It  was  chief  treason  charged  on  earl  of  Siraffbrd.king^s  ]ien'' 
tenant  there,  what  his  defense.  ib. 

By  10  H.  7.  in  Ireland  {Poining^s  law)  all  statutes  of  Eng- 
land are  enacted  to  be  observed  there.  147 

25  K.  3.  declaring  treasons,  and  1  H.  4.  enacting,  that  nothing 
shall  be  treason,  but  what  is  within  that  acij  treasons  en- 
acted there  tempore  H.  6.  and  afterwards  before  10  H.  7. 
seem  not  to  be  repealed.  ib. 

General  introduction  of  statutes  of  £ii^/an£f,  being  an  affirma- 
tive law  cannot  be  intended  to  take  away  those  aeis^  which 
were  made  in  Ireland  for  declaring  treason,  as  18  H.  6.  ib. 

Act  for  earl  of  Strafford^  s  attainder  justly  repealed,  and  why. 

ib. 

Tho  part  of  the  dominions,  yet  no  part  of  the  realm  of  Eng- 
land nor  infra  guatuor  maria.  155,  317,  693 

Ireland  hath  some  laws  for  treason  that  England^  and  some 
more,  yet  for  treason  in  Ireland  offender  may  be  tried  in 
England  by  35  H.  8.  155 

A  peer  there  tried  here  for  treason  by  a  common  jury.    155, 

317,  693 
JUDGMENT. 

Court  ex  officio  to  give  judgment  for  treason;  but  if  king^s 
Serjeant  or  attorney  prays  it,  how  prayer  to  be  entered.  396 

The  form  of  severe  judgment  for  high  treason.  350, 351, 382. 

ii.  396,  397 

King  often  pardons  all^  but  beheading,  under  great  seal,  ^c. 

351, 370.  ii.  412 

Women  to  be  drawn  and  burnt y  as  well  in  high  as  petit  trea- 
son. 351.  ii.  397, 399 

Form  of  less  solemn  judgment  which  is  only  to  be  drawn  and 
hanged.  351.  ii.  397 

But  women  to  be  drawn  and  burnt.  351 

For  counterfeiting  great  or  privy  seal^  or  privy  signet j  or 
sign  manual.  187,  351,  352.  ii.  398,  d£i9 

For  counterfeiting  or  clippings  washing,  &c.  king's  coin,  or 
foreign  coin  made  current.  219, 220,  223,  224.  351  to  354 

ii.  397,  398 

For  knowingly  importing  false  money  ad  instar  the  king^s 
coinj  with  intent  to  merchandize,  &c.  220 
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In  new  (reasons  it  is  to  be  the  most  severe  judgment;  but 
contra  as  to  coin.     Pages  220,  221,  352,  353.  ii.  396,  397 

What  the  consequents  of  judgment  in  treason.  354 

In  high  treason  marshal  is  mentioned  as  officer,  by  whom 
execution  is  to  be  made,  in  the  very  judgment  in  B.  R. 

ii.411 

Judgment  o(  treason  given  by  the  \ords  per  assent  du  roy  as 

.a  transcendant  punishment  of  the  murder  of  the  duke  of 

Gloucester.  266, 267 

There  may  be  reasons  not  only  in  policy,  but  justice,  some- 
times for  a  parliament  to  vary  the  punishment  of  crimes,  in 
substance  the  same,  when  differenced  by  circumstances. 

270 

Judgment  for  misprision  of  treason.  374.  ii.  400 

For  petit  treason.  382.  ii.  399 

A  wife  or  servant  accessary  before  to  petit  treason^  judgment 
to  be  as  against  principal.  379 

But  if  accessary,  whether  before  or  after yhe  a  stranger,  judg- 
ment shall  be  qudd  suspendatur,  fyc.  382 

Judgment  of  peine  fort  fy  durcy  where  prisoner  challenges 
thirty-six  in  petit  treason^  as  well  in  appeals  as  indict- 
ments, and  in  case  of  men,  as  well  as  women,  ii.  319,  399, 

400 

Misprision  of  petit  treason  punishable  by  fine  and  imprison- 
ment; so  is  misprision  of  felony.  375 
.   Judgment  in  all  cases  oi felony j  qudd suspendatur per  collum^ 
quousque  mortuus  fuerit.                                         ii.  399 

What  judgment  by  Westm.  1.  in  misprision  of  felony /li 
concealer  an  officer,  as  sheriff,  fyc.  ox  if  a  common  person. 

374,  375 

If  jury  in  case  of  indictment  for  murder  or  manslaughter^ 
find  the  homicide  to  have  been  involuntary^  fy  ^iCy  fyc. 
court  may  give  judgment  against  conclusion  of  verdict,  as 
that  the  fact  is  manslaughter^  tho  verdict  conclude  per 
ir\fortuniumy  or  se  defendendo.  471 

Where  thief  is  killed  of  necessity  in  pursuit,  if  special  matter 
be  found,  the  killer  shall  have  judgment,  quod  eat  inde 
sine  dicy  because  it  is  no  felony,  nor  causeth  any  forfeiture, 
80  much  as  of  goods,  and  so  differs  from  se  defendendoy  or 
per  ir\fortunium  as  to  forfeiture  of  goods.  ii.  304 

One  indicted  oi  homicide  se  defendendOy  ox  per  infortunium 

must  plead  to  it,  or  confess  it,  and  no  other  judgment, 

but  remittitur  prisonasy  or  he  is  bailed  ad  expect andam 

gratiam  regis.  ii.  395 

.  If  one  by  coroner's  inquest  be  found  to  have  killed  a  thief 
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assaulting  to  rob  him,  fyc.  he  shall  not  be  arraigned  on  that 
indictment,  but  be  dismist  without  any  judgment,     ii.  395 

If  one  be  indicted  of  murder  or  mansiaughier^  and  on  not 
gxiiUy  special  matter  is  fonnd,  judgment  is,  qudd  eai  inde 
quietus,  which  is  a  perpetual  bar;  but  if  found  guihy  h 
de/endendoy  judgment  is,  qudd  expectet  gratiatn  regis. 

ii.  995 

Judgment  in  grand  hud  petit  larciny.  504,  530.  il  400 

In  theft-bote.  it  400 

Judgment  oi  peine  fort  fy  dure,  and  how  entered.        ii.  51§, 

399,400 

How  judgment  in  case  of  allowance  ofelergy  entered,  ii.  395 

How  a  peer  must  aver  his  peerage,  and  nray  benefit  of  1  E. 
6.  and  how  judgment  for  his  deliverance  shall  be  entered. 

iL  596 

If  it  be  alledged  that  prisoner  is  a  clerk  in  orders,  how  judg- 
ment shall  be  entered  after  his  reading;  and  the  like,  if  he 
plead  king^s  pardon  of  burning  in  the  hand.  ii.  396 

If  a  layman  pray  his  clergy,  and  it  appear  on  record  that  he 
had  it  before,  how  the  entry  is.  ^ 

And  so  if  he  prays  his  clergy,  and  cannot  read.  t*. 

Where  judgment  on  acquittal  is  only  qudd  eat  inde  sine  die, 
and  there  is  defect  in  indictment,  it  shall  be  supposed  to  be 
given  on  that  defect.  ii.  248 

Judgment  of  eat  inde  sine  die,  general  and  special,      ii.  392 

In  covenant  a  special  verdict  is  found,  and  on  perusal  of  de- 
claration a  fault  therein  appears,  how  judgment  shall  be, 
so  as  not  to  be  a  bar  in  another  action.  ii  393 

If  given  generally,  it  shall  be  intended  on  verdict  and  merits. 

t*. 

In  a  quare  impedit  by  the  king  issue  is  joined,  and  found 
for  defendant,  it  is  alledged  in  arrest  of  judgment  that  no 
patron  is  named  in  the  writ,  judgment  shall  be  entered 
generally,  qudd  eat  inde  sine  die,  atkl  not  specially  on  plea 
in  abatement;  but  it  shall  not  bar  the  king  m  a  new  action, 
for  the  eat  sine  die  shall  be  applied  to  the  plea  to  the  writ 

ib. 

If  one  plead  in  bar  to  indictment  yet  if  indictment  insufficient, 
whether  eat  sine  die  shall  be  applied  to  insufficieney  of 
indictment,  or  to  plea  in  bar.  ib. 

Fit  to  have  the  eat  sine  die  special  in  that  case,  and  how.  ib. 

If  one  plead  not  guilty,  and  be  acquitted,  judgment  is  not 
only  qudd  eat  inde  sine  die,  but  ideo  eonsideratum  est, 
qudd  eat  inde  queitus,  tho  at  king^s  suit.  iL  394 

If  entry  be  qudd  eat  inde  quietus^  prisoner  cannot  be  ar- 
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raigned  again,  tho  indictment  insnfficient,  till  judgment  of 
acquittal  reversed,  because  it  must  go  to  matter  of  the  ver- 
dict, ii.  Pages  394,  395 

Where  prisoner  excepts  to  insufficiency  of  indictment,  or  court 
doth  it  ex  officio^  how  judgment  to  be.  ib. 

Judgment  on  auter/oiU  acquii  convict  or  atiaintj  and  con- 
fession by  king^s  attorney,  how  to  be  entered.  ii.  392 

How  judgment  entered  on  plea  of  pardon^  and  how  allow- 
ance thereof  entered  in  the  margin.  ii.  391,  392 

One  outlawed  oi  felony  or  treason^  tho  no  other  judgment 
but  utlegaium  est  per  judicium  coronatorum  is  of  itself 
an  attainder,  and  subjects  offender  to  such  award  thereon 
to  be  made  by  court,  as  is  suitable  to  the  offense,      ii.  399 

Judgment  qudd  suspendatur,  fyc.  to  be  given,  as  well  against 
SLpeer,  as  another,  in  case  of  felony  ^  and  cannot  otherwise 
be  given  by  court,  or  executed  by  sheriff.  ib. 

Tho  judgment  regularly  against  the  king  is  salvo  Jure  regis^ 
yet  contra  in  case  of  life.  iL  247 

Former  acquittal  by  judgment  not  only  a  bar  of  new  indict- 
ment for  same  offense ;  but  if  party  is  indicted  de  not^o,and 
outlawed  thereon,  he  may  assign  his  former  acquittal  for 
error  in  that  outlawry,  and  reverse  it  for  that  cause,  and 
in  that  case  bow  judgment  to  be.  ii.  243,  244 

These  words,  Eyt  judgement  de  vy  fy  member  in  an  act 
create  a  felony.  627,  641,  703 

Court  may  respite  judgment  on  acquittal^  if  against  full  evi- 
dence. iL  310 

In  England  law  more  determinate  than  in  other  places,  and 
leaves  as  little  as  may,  to  arbitriumjudicis.  13 

It  doth  not  allow  an  arbitrary  power  to  the  judge  to  change 
punishment  law  inflict&  19 

TAorpf  C.  J.  was  sentenced  to  death  before  special  commis- 
sioners assigned  ad  judicandam  secundum  voluntatem 
regisy  in  respect  of  tne  oath  made  by  him  to  the  king  and 
broken,  whereby  he  had  bound  himself  to  that  forfeiture, 
that  judgment  was  affirmed  in  parliament,  but  with  what 
caution  to  prevent  such  arbitrary  course  of  proceeding  for 
the  future.  262,  263 

One  indicted  of  arson  pleaded  not  guilty,  and  a  special  ver- 
dict was  found,  and  special  matter  adjudged,  no  felony; 
yet  on  same  indictment  prisoner  adjudged  to  the  pillory; 
sed  quaere.  ii.  172 

One  indicted  of  felony  before  justices  of  oyer  and  terminevy 
fyc.  is  convict,  if  record  of  conviction  and  prisoner  be  re- 
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moved  into  B.  R.  B.  S.  may  give  jadgment  thereon,  but 
what  to  be  done  previously  thereto.        ii.  Pages  401,  404 

No  other  remedy  before  II  H.  6.  fy  I  E.  6,  for  judgment  to 
be  given  on  persons  reprieved  before  judgment.  401 

Where  prisoner  hath  not  always  from  his  arraignment  re- 
mained in  custody  of  court,  where  he  first  had  judgment, 
but  is  brought  in  by  cap.  by  sheriff,  he  shall  not  be  estopped 
from  saying  he  is  another  person^  and  issue  may  be  taken 
thereon,  and  shall  be  tried  before  execution  awarded ;  and 
if  he  stand  muiej  it  shall  be  enquired  ex  officio,  whether  of 
malice.  ii.  402,  407 

But  contra,  if  in  custody  of  same  court  from  his  first  arraign- 
ment, or  if  he  had  been  bailed,  and  came  in  and  rendered. 

ih. 

Where  party  outlawed  or  abjured  comes  by  process  into  B.  S. 
he  shall  be  demanded  what  he  can  say  why  execution 
should  not  be  awarded  on  record  removed ;  and  if  he  con- 
fess himself  same  person,  execution  shall  be  awarded.     iL 

402,  407 

By  14  H.  6.  justices  of  nm/irtti^  on  transcript  of  record  have 
power  to  give  judgment  and  award  execution;  but  then 
prisoner  must  be  sent  by  habeas  corpus  to  sheriff  of  county, 
where  nisiprius  is,  or  else  shall  be  bailed  to  appear  there. 

ii.  403,  404 

But  they  may  return  postea  into  B,  R.  and  there  judgment 
may  be  given,  as  at  common  law.  ii.  404 

In  what  cases  execution  shall  not  be  awarded  without  de- 
manding what  prisoner  has  to  say  against  it    ii.  401, 407, 

408 

Form  of  award  of  execution  in  B.  R.  ii.  409, 411 

Fide  Corruption  and  Restitution  of  Blood,  Exbcution 
AND   Reprieve,   Forfeiture,  Gaojl-dblivbrt,    Kino's 
Bench,  Over  and  Terminer. 
JURISDICTION. 

Where  temporal  judge  may  incidently  take  notice,  whether 
a  tenet  be  heresy,  or  not.  400,  407,  408 

Interpretation  of  a  statute  belongs  to  common  law.  408 

Justices  of  C.  B.  cannot  hold  plea  on  indictment  or  appeal  in 
capital  causes.  498 

Where  proceedings  of  judges  in  capitals  without  strict  extent 
of  their  comniission,  or  where  their  commission  happens 
to  be  determined,  are  great  misprisions.  498,  499 

Altho  felony  be  limited  to  special  jurisdiction,  yet  misprision 
of  it  may  be  tried  by  a  common  jury  and  before  general 
commissioners  of  oyer  and  terminer.  653 
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A  justice  of  peace  of  county  where  fact  done,  cannot  in  foreign 
county  do  any  aci  of  jurisdiction,  as  imprison,  but  what  he 
may  do.  Poge  581.  ii.  50,  51 

Vide  Admiralty,  Arrest,  Commission,  Court,  Gaol-ds- 
LivERT,  Homicide,  Justice  of  Assise,  Justice  of  Peace, 
King's  Bench,  Murder  and  Manslaughter. 
JURY.— Grand  Jury. 

Special  provision  made  for  quality  of  indictors  in  Lancashire. 

286.  ii.  52* 

So  in  cases  of  murders,  ^c.  coQ(imitted  in  king^s  palace. 

ii.  53* 

Of  grand  inquests  before  justices  in  Eyre.  ib. 

On  summons  of  a  session  of  the  peace,  form  of  precept  for 
return  of  grand  jury;  a  scire  facias  also  issues  to  all  cor- 
oners, constables,  fyc.  to  be  there  at  that  day.  154* 
'  According  to  others,  a  venire  facias  issues  to  summon  grand 
jury.     Vide  the  form.  ib. 

On  commissions  of  oyer  and  terminerj  or  gaol-delivery^ 
form  of  like  venire.  ib. 

On  this  precept  sheriff  returns  twenty-four  or  more  out  of 
whole  county,  viz.  a  competent  number  out  of  every  hun- 
dred, out  of  which  grand  inquest  of  sessions  of  peace,  oyer 
and  terminer^  or  gaol-delivery  are  taken  and  sworn  ad 
inquirendum^  fyc.  not  as  antiently  in  EyrCj  which  was  a 
kind  of  grand  inquest  out  of  every  hundred.  ib. 

In  some  counties  which  consist  of  gildable  and  such  franchise, 
where  antiently  several  justices  of  gaol-delivery  sat,  as  in 
Suffolk^  there  are  two  grand  juries,  one  for  the  gildable, 
another  for  the  franchise.  ib. 

Indictors  to  be  probi  fy  legates  homines^  and  must  be  so  re- 
turned; and  this  holds,  as  well  in  coroner's  inquests,  as 
other  indictments  or  presentments.  ii.  155*,  167 

If  any  of  them  be  outlawed,  tho  in  a  personal  action,  it  is 
pleadable  in  avoidance  of  indictment.  303.  ii.  155* 

Who  not  probi  fy  legales  homines;  where  one  is  not  legalia 
homoy  tho  twelve  beside  without  exception,  indictment 
may  be  quashed  by  plea.  ii.  155*,  167 

They  must  be  king^s  liege  people.  ii.  155* 

And  must  be  returned  by  sheriff  or  bailiffs  of  franchises,  with- 
out nomination  of  any,  save  by  sworn  bailiffs.  ib. 

All  indictments  taken  contrary,  void.  ib. 

What  freehold  indictors  ought  to  have.  ib. 

By  statute  how  justices  of  gaol-delivery ^  or  peace,  (one  of 
quorum)  in  open  sessions  may  reform  pannel  of  grand 
jury.  ii.  36,  155*,  156* 

VOL.  II. — 37 
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Grand  jury  sworn  first  day  commonly  serves  whole  sessions 
of  peace,  ^c.  yet  court  may  grant  another  grand  inquest  to 
be  returned  and  sworn,  and  in  what  that  may  be. 

ii.  Page  156* 

If  on  record  it  appear  that  grand  inquest  was  returned  after 
first  day  of  sessions,  unless  adjournment  be  entered  on 
record,  it  is  erroneous.  t*. 

By  statute  grand  inquest  may  be  impannelled  to  inquire  of 
concealment  of  another  grand  inquest,  and  tho  it  mentions 
only  a  grand  inquest  to  be  returned  by  justices  of  peace, 
yet  it  extends  to  B.  R.  and  possibly  to  sessions  of  oyer  and 
terminer^  and  gaol-delivery;  tho  that  can  rarely  come  in 
question,  because  sessions  of  peace  ordinarily  accompany 
those  commissions.  ii.  156,  157, 160 

This  proper  way  of  punishing  grand  inquest,  if  they  refuse  to 
present  such  things  as  are  within  their  charge.  ii.  157 

Grand  inquest  before  justices  of  gaol-delivery ^  ^.  ought 
only  to  hear  evidence  for  the  king^  and  in  case  of  probable 
evidence  ought  to  find  the  bill,  and  why,  {sed  quaere)     ih. 

Where  they  may  return  the  bill  ignoramus.  ib. 

If  it  appear  that  a^.  was  killed  by  B.  and  a  bill  of  murder  be 
presented,  regularly  they  ought  to  find  the  bill  for  murder, 
and  not  for  manslaughter,  fyc.  and  why.    491,  492.  ii.  158 

If  a  bill  be  against  one  for  murder,  and  grand  inquest  on 
evidence  before  them,  or  their  own  knowledge  be  satis- 
fied, that  it  is  but  per  infortunium  or  se  defendendoj  and 
accordingly  return  bill  specially,  court  may  remand  them 
to  consider  better  of  it,  or  hear  evidence  at  the  bar,  and 
accordingly  direct  grand  inquest.  ii.  158 

A  judge  blamed  for  fining  grand  inquest  for  such  a  return,  ib. 

If  a  bill  be  for  murder,  and  it  doth  constare  de  persond  oeei- 
dentis,  whether  they  can  find  bill  for  manslaughter,  and 
ignoramus  for  the  murder,  and  whether  court  be  bound 
to  receive  such  a  return.  ii.  158  to  162 

Whether  they  can  be  fined  for  such  a  return.  ib. 

If  evidence  to  grand  inquest  be  given  at  the  bar  on  indict- 
ment in  B.  R.  and  grand  inquest  will  not  find  a  bill  accord- 
ing to  direction  of  that  court,  in  what  instance  they  are 
fineable.  ib. 

If  justices  of  oyer  and  terminer,  or  gaol-delivery,  having 
heard  evidence  at  bar,  grand  inquest  will  not  find  accord- 
ing to  their  directions,  justices  may  bind  them  over  to 
appear  in  B.  R.  and  on  information  against  them,  they 
may  be  fined,  {sed  qumre)  ii.  160 

Fines  set  on  them  by  justices  of  peace,  oyer  and  terminer, 
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and  gaol-delivery  for  concealments  or  non-presentments  in 
any  other  manner  than  that  prescribed  by  3  H.  7.  not.war- 
rantably  by  law.  ii.  Page  160 

Progress  of  fines  set  on  juries,  first  on  grand  inquests,  then 
on  petit  juries  for  not  finding  according  to  direction  of  court, 
and  then  on  jurors,  in  civil  causes  for  not  finding  in  point 
of  fact  according  to  court's  direction.  ii.  160,  311 

Objections  against  setting  such  fines.  ii.  160, 161 

•  Grand  jury  sworn  to  keep  king^s  council  undiscovered;  dis- 
closing whereof  was  formerly  felony,  which  is  now  only 
fineable.  ii.  161 

If  thirteen  or  more  be  of  grand  inquest,  a  presentment  by  less 
than  twelve  ought  not  to  be ;  but  if  there  be  twelve  assent- 
ing, tho  some  of  the  rest  of  their  number  dissent,  it  is  a 
good  presentment.  ib. 

But  on  trial  by  petit  jury,  it  can  be  by  no  more  or  less  than 
twelve,  and  all  assenting  to  the  verdict.  ib. 

If  presentment  be  delivered  into  a  court  of  sessions  and  re- 
ceived, no  averment  lies,  that  it  was  not  assented  to  by 
twelve.  ii.  162 

Conira,  in  case  of  presentment  by  a  leet,  for  party  distrained 
may  so  aver.  ib. 

Why  indictors  presumed  to  be  indifferent.  ib. 

A  good  exception,  that  one  procured  himself  to  be  returned 
on  grand  inquest.  ib. 

If  bill  be  for  murder,  and  they  return  it  billa  vera  quoad  man- 
slaughter, and  ignoramus  quoad  murder,  what  words  it  is 
usual  to  strike  out  in  presence  of  grand  jury,  and  so  to 
receive  bill.  ib. 

What  safest  way  with  respect  to  this  and  like  cases.  ib. 

Indorsement  makes  not  indictment,  but  bill  affirmed.         ib. 

Difference  between  presentment  by  grand  jury  of  county  and 
a  liberty.  ii.  167, 168 

Indictment  of  aliens  to  be  by  grand  inquest  of  English. 

ii.  271 

In  what  county  party  indictable.     Vide  County. 

Fide  Indictment,  Presentment. 

Petit  Jury. 

By  27  Eliz.  precedent  of  commission  to  give  judgment  with- 
out trial  by  jury  primse  impressionis.  336 

In  dubiis  rather  to  incline  to  acquittal  than  conviction ;  cau- 
tion against  the  wit  and  invention  of  accusers,  and  odious- 
ness  of  the  accused.  87,  300,  509,  636 

Not  to  be  transported  with  heinousness  of  the  offense.     636 
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Usually  at  same  sessions  the  several  indictments  against  same 
persons  tried  by  same  jury.  Poge  545 

Jurors  triers  of  credit  of  witnesses,  as  well  as  troth  of  fact. 

635.  ii.  235,  276,  277,  313 

After  not  guilty  received  and  recorded,  sheriff  returns  pannel 
of  jury.  iL  293 

Oath  of  jury.  ib. 

The  form  of  charge  given  by  clerk  to  jury;  containing  the 
effect  of  their  inquiry.  iL  294 

Tho  there  be  twenty  prisoners  at  the  bar  for  several  felonies, 
and  the  oath  is  general  to  try  between  king  and  prisoner  at 
the  bar,  yet  jury  to  inquire  of  no  more  than  what  particu- 
larly charged  with ;  and  tho  twenty  have  pleaded  and  stand 
at  the  bar,  when  jury  is  sworn,  yet  court  may  stay  at  any 
number,  and  jury  stand  charged  with  no  more.  ib. 

When  they  go  from  the  bar,  and  have  brought  in  their  ver- 
dict, then  if  same  jury  pass  on  the  remaining  prisoners,  yet 
they  are  to  be  called  over  again,  and  reminded  .of  their 
challenges,  and  jury  sworn  de  novo  on  their  trial.  ib. 

By  antient  law,  if  jury  sworn  had  been  once  particularly 
charged  with  a  prisoner,  it  was  commonly  held  they  must 
give  up  their  verdict,  and  they  could  not  be  discharged 
before.  iL  294 

Yet  contrary  course  hath  long  obtained.  iL  295 

Where  court  may  discharge  jury  sworn,  and  charged  to  try 
one  non  compos.  35 

If  after  jury  sworn  and  departed  from  bar,  one  wilfully  goes 
out  of  Town,  the  eleven  cannot  give  any  verdict  without 
the  twelfth;  but  twelfth  shall  be  fined  for  his  contempt; 
and  that  jury  may  be  discharged,  and  new  jury  sworn,  and 
new  evidence  given,  and  verdict  taken  of  new  jury. 

iL  295,  296,  309 

If  a  jury  be  charged  with  several  prisoners,  and  court  finds 
jury  partial  to  one,  court  may  discharge  jury  of  that  pri- 
soner, and  put  him  on  his  trial  by  another  jury.        iL  296 

Twelve  sworn  to  try  the  issue ;  after  departure  ^.  one  of  them 
leaves  his  companions;  by  consent  of  all  parties  jff.  another 
of  the  pannel  is  sworn  in  n^.'s  place,  J9.  returns,  and  being 
examined,  why  he  departed,  answered  to  drinkj  and  de- 
nied, on  oath,  that  he  had  spoken  with  defendant ;  whereon 
B.  was  discharged,  and  verdict  taken  oiA.  and  the  other 
eleven,  and  ^.  fined  for  contempt.  ib. 

If  thirteen  be  sworn  by  mistake,  swearing  of  last  is  void,  and 
the  other  twelve  shall  serve.  ib. 

No  verdict  can  be  taken  of  less  than  twelve,  and  it  is  error; 
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and  so  in  a  presentment ;  but  if  twelve  be  recorded  sworn, 
no  averment  lies  that  one  was  unsworn.  ii.  Page  296 

Court  at  common  law  may  on  just  canse  remove  a  juror  after 
sworn.  ib. 

Wiien  jurors  depart  from  the  bar,  a  bailiff  ought  to  be  sworn 
to  keep  them  together,  and  not  to  suffer  any  to  speak  with 
them.  ii.  996 

After  their  departure  they  may  hear  one  of  the  witnesses 
again  in  open  court,  and  may  desire  to  propound  a  question 
to  the  court  for  their  satisfaction ;  and  it  shall  be  granted, 
so  it  be  in  open  court;  but  if  otherwise,  this  appearing  by 
examination  in  court,  and  indorsed  on  postea  will  avoid 
the  verdict.  ii.  296,  307 

If  they  agree  not  before  departure  of  justices  o(  gaol-delivery j 
they  must  be  conveyed  along  in  carts,  and  judge  may  take 
and  record  their  verdict  in  a  foreign  county;  quaerey  whe- 
ther in  such  cases,  the  session  may  be  adjourned  before 
verdict  taken.  ib. 

If  there  be  eleven  agreed,  and  but  one  dissenting,  who  says 
he  will  rather  die  in  prison  than  consent,  yet  verdict  shall 
not  be  taken  by  eleven,  nor  refuser  fined  or  imprisoned,  ib. 

For  most  part  in  Eyre  petit  jury  were  all  of  same  hundred 
where  offense  done ;  but  now  jury  that  tries,  as  well  as 
inquires  is  generally  of  rest  of  county.  ii.  301 

Any  of  the  jury  eating  or  drinking  before  they  have  given  up 
their  verdict,  fineable.  ii.  297, 306 

But  antiently,  if  at  charges  of  either  party,  verdict  set  aside, 
but  not  so  now.  ib. 

If  at  charges  of  prisoner,  afterwards  found  guilty,  verdict 
stands.  ib. 

But  if  they  acquit  him,  judge  before  whom  verdict  given,  may 
record  special  matter,  and  thereon  verdict  shall  be  set  aside, 
and  a  new  trial  granted.  ib. 

A  juryman,  who  hath  a  piece  of  evidence  in  his  pocket,  and 
after  jury  sworn  and  gone  together,  shews  it  to  them,  is 
fineable;  but  verdict  not  avoided,  tho  case  appears  on  ex- 
amination, ii.  306,  307 

But  if,  after  jury  sworn,  either  party  deliver  a  piece  of  evi- 

.  dence  to  jury,  and  verdict  is  given  for  him,  it  shall  avoid 
it;  but  then  it  must  appear  by  examination,  which  must 
be  indorsed  on  postea  or  verdict,  so  as  it  appear  of  record, 
and  not  barely  by  affidavit  made  after;  but  if  verdict  be 
given  against  him  that  delivered  the  evidence,  it  is  good. 

ii.  307 

If  a  piece  of  evidence  under  seal  be  r^ad  in  court,  jury  ought 
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regularly  to  have  it  with  them;  but  contra^  if  not  under 
seal.  ii.  Page  307 

If  after  jury  sworn,  a  piece  of  evidence  not  under  seal  be  by 
court  delivered  to  jury,  it  avoids  not  the  verdict.  ib. 

So  if  delivered  by  a  mere  stranger,  if  verdict  given  against 
him,  on  whose  behalf  delivered.  ib. 

If  after  jury  gone  from  bar,  they  send  for  a  witness,  who 
repeals  his  evidence  to  them,  this  appearing  by  examina- 
tion, and  being  indorsed  on  posiea  avoids  the  verdict;  bat 
witness  may  be  heard  again  in  open  court,  and  court  or 
parties  re-examine  him.  ii.  296,  307 

If  depositions  are  read  in  open  court  to  the  jury,  and  as  they 
are  going  from  the  bar,  solicitor  for  the  Icings  without  con- 
sent of  parties,  or  order  of  court  delivers  copies  of  them  to 
the  jury,  if  they  find  against  him,  on  whose  part  these 
were  delivered,  verdict  is  good;  but  if  for  him,  and  this 
appears  by  examination  indorsed  on  postea^  verdict  shall 
be  quashed,  and  a  new  venire  or  award  for  ne^  jury 
returned.  ii.  308 

After  evidence  given,  where  divers  written  evidences  are  read 
op  both  sides,  and  clerk  is  making  up  his  bundle  of  evi- 
dences under  seal  to  deliver  to  jury,  solicitor  for  plaintiff 
delivers  a  bundle  of  depositions  to  jury,  some  whereof 
were  read,  some  not,  and  on  examination  this  appeared, 
tho  jury  swore  they  opened  not  bundle  delivered  by  soli- 
citor, yet  verdict  for  plaintiff  for  this  cause  avoided  (mat^ 
ter  being  indorsed  on  the  record,)  and  a  new  venire 
awarded.  ib. 

It  might  have  been  a  misdemeanor  for  jury  to  have  looked 
into  bundle  delivered  by  solicitor.  ib. 

If  party  after  jury  sworn  speak  with  a  juryman  of  foreign 
business,  this  avoids  not  verdict  after  given  for  him.       ib. 

But  if  he,  or  any  in  his  behalf  say  to  a  juryman  after  his  de- 
parture from  the  bar,  and  before  verdict  given,  the  ease  is 
clear  for  plaintiffs  this  shall  avoid  verdict,  if  given  for  him, 
for  itis  new  evidence.  ib. 

If  j2.  be  challenged  off,  and  twelve  more  sworn,  yet  «/9.  goes 
with  them,  and  is  present  at  their  consultation,  if  «/9.  gives 
no  new  evidence,  nor  intermeddles,  verdict  good,  but  jSt. 
shall  be  fined.  iL  309 

If  one  of  the  indictors  be  returned  on  petit  jury,  and  do  not 
challenge  himself,  he  shall  be  fined.  ib. 

If  a  jury  say  they  are  agreed,  and  it  being  asked,  who  shall 
say  for  them,  they  say  their  foreman,  but  on  further  in- 
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quiry  they  are  not  agreed,  every  one  of  them  shall  be  fined 
apart,  ii.  Page  309 

If  a  juryman  be  called  and  refuse  to  appear,  or  if  having 
appeared  withdraw  himself  before  sworn,  fineable.         ib. 

So  if  challenged,  and  while  it  is  trying  he  withdraw,  and 
challenge  be  over-ruled,  and  he  be  not  present  to  be 
sworn.  ib. 

If  eleven  were  agreed,  and  the  twelfth  refused,  formerly  such 
juryman  hath  been  fined,  and  inquest  taken  by  the  other 
eleven.  ib. 

But  both  these  courses  now  disallowed.  ib. 

If  jury  convict  against  reason  and  evidence,  or  without  evi- 
dence, and  against  direction  of  court,  court  may  reprieve 
convict  before  judgment,  and  certify  king  for  his  pardon. 

ii.  309,  310 

Court  may  respite  judgment  on  acquittal,  if  against  full  evi- 
dence, ii.  310 

In  such  case  king  may  have  an  attaint.  ib. 

By  statute  justiciar  or  steward,  before  whom  any  one  is  ac- 
quit of  felony  against  pregnant  evidence  in  fVaies,  or  the 
Marches  thereof,  may  bind  over  the  jurors,  fyc,  ib. 

Several  instances  of  jurors  finding  against  evidence,  being 
fined,  but  not  warranted  by  law.  ii.  160,  310  to  314 

Where  fined  for  their  confederacy  and  practice.  ii.  311 

Where  in  case  of  inquest  of  office  jurors  not  finding  according 
to  evidence,  have  been  fined.  ib. 

Whether  B,  R,  can  fine  jurors  for  verdict  against  evidence,  ib. 

Jurors  to  be  freemen,  regularly  freeholders.  ii.  264 

Legates;  without  any  just  exception.  ib. 

De  vicineto;  but  this  not  strictly  required,  for  they  of  one 
side  of  the  county  are  by  law  de  vicineto  to  try  an  offense 
of  the  other  side  of  the  county.  ib. 

By  antient  law,  if  jurors  by  mistake  or  partiality  give  their 
verdict  in  court,  yet  they  may  rectify  it  before  recorded,  or 
go  together  again  and  reconsider  it.  ii  299,  300,  310 

If  recorded,  they  cannot  retract,  or  alter  it.  ii.  300 

In  felony  or  treason  no  privy  verdict  can  be  given.  ib. 

Vox  jury  process.    Fide  Trial. 

Fide  Challenge,  Verdict. 
JUSTICE  OF  ASSISE  AND  NISI  PRIUS. 

Justices  of  assise  are  to  send  their  records  determined  into  the 
Exchequer  at  Micfiaetmas.  ii.  31 

By  statute  no  man  of  taw  shall  be  justice  of  assise,  where 
born,  or  he  doth  inhabit^  but  it  is  usually  dispensed  with 
by  a  non  obstante.  ii.  32 
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Whether,  by  27  E.  1.  dejinibua^  they  may  deliver  gaol  with- 
out any  other  commission,  and  give  judgment  of  felons. 

ii.  Pages  39,  403 

Safe  to  have  a  special  commission  for  that  purpose.    iL  39, 

40, 403 

In  case  of  counterfeiting  coin  on  3  H.  5.  they  expresly  must 
have  a  special  commission.  ii.  40 

If  indictment  in  the  country  had  been  removed  into  B.  R.  and 
prisoner  there  had  pleaded  not  guilty j  after  C7  E.  1.  and 
before  6  H,  8.  the  transcript  of  record  might  have  been 
transmitted  to  have  been  tried  at  nisi  prius,  and  so  in  ap- 
peal, ii.  39, 403 

Naming  them  justices  of  nisiprius  in  27  E.\.  is  nothing,  bat 
the  description  of  their  persons,  to  whom  commissions  of 
gaol-delivery  shall  be  directed.  iL  40 

Justices  of  nisi  prius  could  not  at  common  law  give  judg- 
ment in  appeal  or  indictment  sent  them  out  of  B.  B.  by 
nisiprius  to  be  tried,  no  more  than  in  other  ordinary  civil 
causes,  because  they  have  but  transcript  of  record,  and  their 
commission  is  only  ad  triandum  exitum.  ii.  403 

In  appeals,  justices  of  nisiprius  may  inquire  of  abettors,  and 
give  judgment,  and  if  plaintiff  nonsuit,  arraign  prisoner  at 
king's  suit.  ii.  41 

May  allow  clergy  to  a  convict  of  manslaughter  on  appeal,  ib. 

May  by  statute  proceed  to  trial  and  execution  on  indictment 
removed  by  certiorari,  BXid  sent  down  to  be  tried  by  theoL 

ib. 

By  14  H  6.  have  power  in  all  felonies  and  treasons  to  give 
judgment,  and  to  award  execution.  350.  ii.  403 

This  statute  gives  them  no  power  to  inquire  of  abettors  in 
appeal,  nor  to  arraign  on  a  nonsuit  before  them  at  king's 
suit.  350.  ii.  403 

Justices  of  nisi  prius,  nient  obstante  14  H.  6.  may,  in  case 

of  indictment  or  appeal  sent  them  out  of  B.  B.  return 

postea  into  B.  B.  and  there  judgment  may  be  given  as  at 

common  law.  ii.  404 

JUSTICE  OF  PEACE. 

They  have  no  jurisdiction  in  treason,  except  as  a  felony 
[which  treason  includes,]  and  as  a  breach  of  the  peace; 
they  may  take  examination  of  traitors,  and  imprison  them,* 
and  take  information  of  witnesses,  and  bind  them  over, 
and  transmit  these  examinations  and  informations  to  next 
gaol-delivery,  fyc.  350,  372,  580.  ii.  44 

They  cannot  regularly  arraign,  try,  and  give  judgment  in 
treason,  unless  in  such  cases,  as  are  by  special  act  com- 
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mitted  to  their  cognizance^  because  their  commission  ex- 
tends not  to  it.  Pages  350,  372.  ii.  44 

Per  Bolls,  C.  J.  they  may  take  indictment  of  treason,  tho 
they  cannot  try  it.  372 

By  some  acts  may  take  indictments  of  particular  treasons, 
but  must  certify  them  into  B.  B.  or  gaol-delivery.     ii.  44 

May  issue  their  warrants  within  precincts  of  their  commis- 
sion for  taking  persons  charged  of  crimes  within  cogni- 
zance of  sessions,  and  bind  them  over  to  appear  there,  tho 
not  indicted,  notwitlistanding  lord  Cokeys  opinion  to  the 
contrary.  579 

Where  justice  of  foreign  county  may  grant  his  warrant,  and 
commit  offender ;  and  where  offender  taken  in  a  foreign 
county  must  be  carried  before  a  justice  of  proper  or 
foreign  county,  or  which  of  them.    Vide  Arrest. 

If  w^.  be  in  commission  of  peace  in  proper  county,  and  happen 
to  be  in  a  foreign  county,  and  complaint  is  made  to  him 
of  a  felony  done  in  proper  county,  as  he  cannot  issue  a 
warrant  to  take  party,  so  neither  can  he  imprison  in  foreign 
county,  because  an  act  of  jurisdiction;  but  he  may  take 
oath  of  party  robbed  in  pursuance  of  27  Eliz.  or  may  take 
examination  or  information,  or  recognizance  in  foreign 
county  {sed  quasre  of  the  last,)  but  cannot  compel  tjiem  by 
imprisonment.  581.  ii.  50,  51 

One  is  a  justice  in  two  adjacent  counties,  tho  by  several  com- 
missions, whilst  he  lives  in  one  county,  may  send  his  war- 
rant to  arrest  in  the  other.  580 

Convenient,  tho  not  always  necessary,  to  take  information 
on  oath;  if  party  suspected,  then  to  set  down  cause  of 
suspicion.  582 

When  necessary  or  not  to  bind  party  to  prosecute  before 
warrant  issued.  ib. 

Previous  to  commitment  three  things  required.  I.  Exami- 
nation of  party  accused,  but  without  oath.  2.  Further 
examination  of  accusers  and  witnesses  on  oath.  3.  Bind- 
ing over  prosecutor  or  witnesses  to  next  assises,  ^c. 

585.  ii.  Ill 

Examinations  ought  to  be  in  writing  without  oath,  and  re^ 
turned  or  certified  to  next  gaol-delivery,  ^c.  and  being 
sworn  by  justice  or  clerk  to  be  truly  taken,  may  be  given 
in  evidence.  585.  ii.  52 

If  justice  at  return  of  warrant  cannot  take  examination;  he 
may  ore  tenus  order  officer  to  detain  prisoner  till  next  day, 
and  this  detainer  justifiable  without  shewing  particular 
cause,  or  any  warrant  in  scriptis.  ib. 
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Time  of  detainer  must  be  reasonable.  Page  586.  ii.  46, 121 
Information  of  prosecutor  or  witnesses  to  be  in  writing  on 
oath,  and  returned  or  certified  at  next  sessions,  ^c.  and 
being  sworn  by  justice  or  clerk,  ^c.  to  be  truly  taken,  may 
be  given  in  evidence  against  prisoner,  if  witnesses  dead,  or 
unable  to  travel.  305,  306,  586.  ii.  52,  120 

Whether  justices  of  peace  of  a  foreign  county  may  transmit 
such  informations  before  justices,  of  gaol-delivery  of  pro- 
per county.  305, 306 
If  justice  commit  or  bail  prisoner,  he  is  to  take  surety  of  pro- 
secutor to  prosecute,  and  of  witnesses  to  appear  and  give 
evidence,  and  on  refusal  may  commit  them  to  gaol.     585, 

586.  ii.  121 
Escapes  within  their  jurisdiction.  600 

They  {nient  obstante  clause  iu  their  commission)  are  not 
comprized  under  name  of  justices  otoyer  and  terminer. 

686,  687.  ii.  23,  44 
Where  necessary  to  enter  t^ieir  adjournments.  IL  24 

Where  they  may  or  not  proceed  same  sessions  against  party 
indicted  before  them.  ii.  28,  29,  48 

They  were  by  statute  to  send  their  indictments  not  deter- 
mined to  justices  of  gaol-delivery y  whether  felonies  or  tres- 
passes, if  party  in  gaol  or  bailed,  but  now  unnecessary. 

ii.  32, 48 
Where  they  may  deliver  prisoners  by  proclamation  or  not 

ii.  34, 46 
Have  power  by  statute  to  reform  ore  tenus  either  pannel  of 
grand  or  petit  jury.  ii.  36,  155*,  156*,  265 

They  cannot  make  out  process,  when  indictment  delivered 
over  to  justices  of  gaol-delivery.  ii.  37 

Conservators  of  the  peace  how  antiently  assigned.  iL  42 

First  establishment  of  justices  of  peace  by  lE.S.     IL  42,  99 
Hearing  and  determining  given  them  by  18  jB.  3.       iL  42, 

48, 109 
Commission  of  peace  founded  in  these  and  other  acta.  ii.  42 
Consisted  antiently  of  three,  now  only  two  asaignavimus. 

ib. 
Of  the  first  and  the  powers  it  gives.  ii.  42 

So  of  the  second.  iL  42,  43, 44 

Distribution  of  powers  given  them.  ii.  43 

In  returns  or  making  up  of  records  before  justices  of  peace 
touching  indictments  or  convictions,  how  they  must  be 
stiled.  iL  43,  44 

Justices  of  peace  have  power  by  statute  to  hear  and  determine 
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murders  or  manslaughters^  but  seldom  do,  or  any  crime 
oust  of  clergy,  and  why.  ii.  Pages  45,  46 

Justices  of  peace  may  take  indictment  ofse  de/endendo.  ii.  45 

May  take  inquisition  touching  /elo  de  se^  if  not  inquired  be- 
fore coroners,  it  need  not  be  super  visum  corporis^  but  is 
traversable.  414,  419.  ii.  46 

May  by  statute  proceed  on  indictment  taken  before  former 
justices  of  peace  in  the  county,  but  cannot  proceed  on  in- 
dictment taken  before  commissioners  of  oyer  and  ierminerj 
or  gaol-delivery.  ii.  46 

But  by  statute  indictment  taken  before  sheriff  in  his  7\irn,  to 
be  delivered  to  them  at  next  sessions,  and  they  may  pro- 
ceed thereon.  ib. 

Commission  of  oyer  and  terminer  in  the  county  determines 
second  assignavimus  of  commission  of  peace  ad  audien- 
dum  4*  terminandumy  quod  qusere.  ii.  47 

General  commission  of  peace  in  county  determines  not  power 
of  former  justice  by  charter,  nor  of  justice  in  a  city  or 
corporation  parcel  of  county.  ib. 

Where  no  words  of  exclusion,  justice  of  peace  of  county  have 
a  concurrent  jurisdiction  with  those  by  charter,  and  so  if 
they  be  justices  by  commission  in  town  or  city.  ib. 

Kingy  notwithstanding  charter,  may  grant  commission  of 
peace  specially  in  that  city  or  county,  and  they  will  have 
concurrent  jurisdiction  with  justices  by  charter.  ib. 

But  if  franchise  be  granted  itd  quddjusticiarii  comitates  se 
non  intromitianty  tho  subsequent  commission  be  granted 
in  county  at  large,  they  have  no  jurisdiction  in  this  cor- 
poration or  town ;  but  qusere,  whether  indictment  or  ses- 
sion in  the  franchise  be  void,  or  only  contempt  in  justices. 

iL  47,48 

Sessions  private  and  public.  ii.  48 

Business  of  private,  ale-housesj  poor^  fyc.  ib. 

Public  subdivided  into  general  quarter-sessions  and  general 
sessions.  ii.  49 

Both  to  be  summoned  by  precept  in  king's  name.  ib. 

In  either  of  these  sessions  they  may  proceed  in  matters  within 
their  commission,  as  to  take  indictments,  try  felons,  ^c.  ib. 

By  particular  acts  some  things  limited  to  the  quarter-ses- 
sions, ib. 

When  quarter-sessions  to  be  held.  ii.  49,  50 

Are  variously  held  in  several  counties,  and  yet  good.     ii.  50 

In  Middlesex  regularly  but  two  sessions,  yet  they  may  hold 
quarter-sessions.  ib. 
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Justices  to  execute  their  authority  as  justices  of  peace  within 
county,  where  justices.  ii.  Page  50 

If  justice  live  or  be  out  of  his  county,  he  cannot  by  warrant 
fetch  one  out  of  it  into  county  where  he  is.  ti. 

Whether  a  justice,  who  is  such,  both  in  London  and  Mtddk- 
sexy  may  not  commit  one  in  Middlesex  brought  out  of 
London  and  I  converso.  iL  51 

Felony  taken  in  foreign  county,  jnstice  there  may  commit, 
examine,  give  oath  to  informers,  and  bind  them  over  to 
give  evidence,  or  commit  them  for  necessity  of  preserving 
the  peace;  but  quaere^  whether  such  examination  and  in- 
formations be  evidence  on  arraignment  of  felon  in  proper 
county.  305,  306,  586.  il  51 

Tho  by  custom  of  London  justices  of  gaol-delivery  sit  at 
Newgate^  which  is  in  London^  both  for  Middlesex  and 
London^  yet  justices  of  peace  for  Middlesex  sit  only  in  that 
county,  and  justices  of  peace  for  London  there.  ii.  51 

One  is  brought  by  A.  before  justice  on  suspicion  of  felony,  if 
•^.  can  materially  testify,  justice  may  bind  him  over  to 
prosecute,  and  if  he  refuse,  may  commit  him.  ii.  52 

They  have  jurisdiction  of  felonies  arising  within  the  verge,  ib. 

In  their  sessions  may  by  common  law  proceed  to  outlawry 
on  indictments  found  before  them,  and  in  popular  actions 
by  statute.  ib. 

But  cannot  issue  a  capias  utlegatum^hut  must  return  record 
of  outlawry  in  B.  R.  and  thence  this  process  shall  issue,  ib. 

Where  justices  may  proceed  on  indictments  taken  in  7\irnj 
or  Leets  or  not.  ii.  70,  71 

Justice  cannot  discharge  one  brought  before  him  for  suspicion 
of  felony,  if  felony  was  committed,  but  must  bail  or  com- 
mit, ii.  93 

One  suspected  on  probable  cause  presumed  such  till  contrary 
appear.  ib. 

Some  mistakes  of  lord  Cokey  as  that  a  justice  of  peace  cannot 
issue  a  warrant  be/ore  indictment,  ^*c.  refuted,  ii.  107  to 

111 

By  34  E.  3.  their  power  further  inlarged  as  to  their  taking 
persons  suspected  of  felonies.  ii.  109 

They  are  conservators  of  the  peace  and  more.  ib. 

Justice  may  by  his  warrant  arrest  one  suspected  of  felony, 
tho  original  suspicion  not  in  himself,  but  in  party  praying 
the  warrant.  ii.  109,  110 

Fit  in  all  cases  of  warrants  for  arresting  for  felony,  much 
more  for  suspicion  thereof,  to  examine  on  oath  party  re- 
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quiring  it  touching  whole  matter^  whereon  warrant  de- 
manded, ii.  Pagfis  110,  111 

Warrant  to  be  under  hand  and  seal.  577.  ii.  Ill 

Regularly  ought  to  contain  cause.  ib. 

If  general,  io  answer  such  matters  as  shall  be  objected^  in 
discretion  of  B.  B.  to  bail  or  discharge  party.    578.  ii.  Ill 

It  may  excuse  an  officer  in  false  imprisonment,  if  true  cause 
or  misdemeanor  within  connusance  of  justice.  ib. 

Antiently  such  warrants  in  treason  or  felony  held  good;  in 
warrants  of  the  peace  and  good  behaviour  cause  must  be 
shewn  and  why.  ii.  Ill 

Justice  may  make  his  warrant  to  take  one  suspected  by 
name,  but  not  all  persons  suspected;  contra  of  a  rule  in  B. 
B.  for  that  purpose.  580,  586,  587.  ii.  105, 112 

Justice  may  make  a  warrant,  as  well  in  case  of  felony  as  the 
peace,  to  bring  party  before  himself  only,  or  generally  be- 
fore any  other  justices,  and  then  officer  may  bring  him 
before  any  other  justice  of  the  county,  and  it  is  not  in  elec- 
tion of  party  to  go  before  whom  he  pleases.      582.  ii.  112 

In  some  cases  may  make  his  warrant  to  bring  him  to  the 
sessions,  tho  it  is  better  to  bring  him  before  himself,  or 
some  justice,  that  party  may  be  bailed.  ii.  112 

Warrant  may  be  to  bring  party  to  the  justice  to  find  sureties 
for  his  appearance  at  the  sessions,  fyc.  and  in  mean  time  to 
keep  the  peace,  or  may  be  si  recusaverit  to  bring  him  to 
common  gaol  ibidem  moraturus  guousque  gratis  hoc 
feceriti  and  yet  constable  may  bring  him  before  the  jus- 
tice, and  if  he  refuse  there  to  give  sureties,  he  may  by  vir- 
tue of  first  warrant  bring  him  to  gaol,  and  commit  without 
any  further  warrant  or  mittimus.     •  ib. 

Warrant  may  be  in  king^s  name  with  teste  of  the  justice,  but 
more  usually  in  name  of  justice.  ii.  113 

Whether  justices  out  of  sessions  can  issue  a  warrant  to  take 
persons  ofiending  against  a  penal  law,  tho  within  their 
cognizance,  and  so  to  bind  them  over  to  sessions,  or  in 
default  commit  them,  and  this  before  indictment.  ib. 

On  complaint  and  oath  of  goods  stolen,  and  that  party  sus- 

Sects  goods  are  in  such  a  house,  and  shews  the  cause  of 
is  suspicion,  justice  may  grant  a  warrant  to  search  in 
those  suspected  places  mentioned  therein,  and  to  attach 
goods  and  party,  in  whose  custody  they  are  found,  and 
bring  them  before  him,  or  some  other  justice  to  shew  how 
he  came  by  them,  fyc.  this  warrantable  nient  obstante 
opinion  of  Lord  Coke.  ii.  113,  150 

But  convenient  to  express  that  searches  be  made  in  the  day- 
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time,  and  that  party  suspecting  be  present  to  give  officer 
information  of  his  goods.  ii.  Pages  lid,  114,  150 

Entry  to  be  per  ostia  aperta;  but  if  doors  be  shut,  and  be 
refused  to  be  opened  on  demand,  officer  may  break  open 
doors.  ii.  114,  116, 117 

Lawful  clause  in  such  warrant  to  attach  party,  in  whose 
custody  the  goods  are  found.  ib. 

If  the  goods  stolen  be  not  in  the  house,  officer  is  excused  that 
breaks  open  the  door  to  search  for  them  on  justices  war- 
rant; but  party  that  made  suggestion  punishable,  for  in 
eveniu  it  is  punishable  in  him.  ii.  151 

On  return  of  this  warrant  executed,  if  it  appear  they  were 
not  stolen,  they  are  to  be  returned  to  the  possessor;  but  if 
it  appear  they  were,  they  are  not  to  be  delivered  to  the 
proprietor,  but  to  remain  with  sheriff  or  constable,  that 
party  may  proceed  by  convicting  offender  to  have  restitn- 
tion.  iL  151 

If  goods  not  stolen,  party  to  be  discharged.  ib. 

If  stolen,  but  not  by  him,  but  another  that  sold  or  delivered 
them  to  him,  and  prisoner  appear  to  be  ignorant  that  they 
were  stolen,  he  may  be  discharged  as  an  offender,  and 
bound  over  to  give  evidence  as  a  witness  against  him  that 
sold  them.  ii.  151, 152 

If  he  knew  they  were  stolen,  fit  to  bind  him  over  to  answer 
the  felony.  ii.  152 

These  warrants  are  judicial  acts,  and  must  be  granted  on 
examination  of  the  fact  iL  150 

To  whom  to  be  directed,  and  what  the  purport  thereof     ib. 

General  warrant  to  search  all  places,  whereof  party  and  offi- 
cer have  suspicion,  tho  usual,  not  safe.  ii.  114, 150 

Warrant  ought  to  mention  name  of  party  to  be  attached,  and 
must  not  be  left  with  blanks  to  be  filled  up  by  party,  such 
warrant  void.  577.  ii.  114 

If  there  be  a  riot  or  breach  of  the  peace  in  presence  of  a  jus- 
tice, he  may  arrest  the  rioters,  or  command  any  officer,  or 
others  ore  ienus^  without  warrant  to  arrest  them,  and  they 
by  virtue  thereof  may  d^ntsi  flagrante  crimine  in  absence 
of  the  justice.  ib. 

If  a  riot  be  committed,  and  rioters  dispersed  by  coming  of  the 
justice,  and  they  be  suspected  probably  to  meet  again,  or 
threaten  it,  tho  constables  may  ex  officio  suppress  the  riot, 
and  raise  posse  of  vill  to  it;  yet  a  justice  may  deliver  a 
special  warrant  to  arrest  the  rioters,  if  they  re-assemble, 
tho  there  be  no  particular  persons  named  in  warrant;  he 
may  even  authorize  them  by  woHl.  it  114, 115 
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Justice  must  either  discharge  or  commit,  or  bail  one  arrested 
for  felony  brought  to  him.  ii.  Page  120 

If  one  be  brought  before  a  justice  expresly  charged  with 
felony  by  oath,  justice  cannot  discharge  him,  but  must  bail 
or  commit.  iL  121 

If  charged  with  suspicion  only,  yet  if  no  felony  proved  to  be 
committed,  or  if  fact  be  no  felony,  justice  may  discharge 
him  as  to  felony;  tho  if  a  trespass,  he  may  bind  him  over 
for  it.  lb. 

If  one  be  killed  by  another,  tho  per  infortuniumj  or  ae  defen- 
dendOf  (which  is  not  properly  felony,)  or  in  assault  on  an 
officer,  (which  is  no  felony  at  all)  justice  ought  not  to  dis- 
charge him,  therefore  he  must  be  committed,  or  at  least 
bailed.  ib. 

They  cannot  proceed  on  an  indictment  taken  before  superior 
judges  tho  otherwise  the  cause  might  be  within  their  cogni- 
zance, ii.  133 

They,  as  to  their  venire  facias^  agree  with  justices  of  oyer 
and  /erminer,and  may  indict,  arraign  and  try  same  day  in 
cases  of  felony.  ii.  261,  262 

By  statute  proceedings  before  them  not  discontinued  by  new 
c(nnmission.  ii.  401,  405 

Vide  Arrest,' Bail,  Commitment,  8;c. 
JUSTIFICATION. 

Where  warden  of  the  Fleet  may  justify  imprisonment  by  vir- 
tue of  an  order  of  Chancery,  ii.  122 

In  treason  or  felony  there  can  be  no  justification,  as  se  defen- 
dendOf  fyc.  ii.  258 

But  on  not  guilty  prisoner  shall  have  advantage  of  all  such 
defenses,  and  where  matter  appear  not  to  be  felony,  he 
on  not  guilty  pleaded,  may  be  acquitted,  ii.  258,  259,  303 

304 

Where,  and  how  arrest  on  suspicion  may  be  justifiedj  or 
not.     Vide  Arrest. 

Where  one  may  justify  breaking  open  doors,  or  not.  Vide 
Arrest,  Hue  and  Crt,  Justice  of  Peace. 

Where  one  may  justify  beating  a  trespasser,  come  to  take 
his  goods,  or  endeavouring  to  enter  on  his  possession^  or 
not.     Vide  Homicide. 
KING. 

Presumed  that  he  neither  will,  nor  can  do  any  wrong,  and 
therefore,  if  he  command  an  unlawful  act  to  be  done,  the 
instrument  is  not  thereby  indemnified,  but  punishable.  43, 

44 

Tho  he  is  not  under  the  coercive^  yet  in  many  cases  his  com- 
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mands  are  under  the  directive  power  of  the  law,  which 
makes  the  act  itself  invalid,  if  unlawful.         Page  44, 127 

In  time  of  peace,  if  two  men  combat  together  at  barriers,  trc 
and  one  kill  the  other,  it  is  homicide ;  but  if  by  the  kir^t 
command,  it  is  said  to  be  no  felony.  44 

By  descent  of  crown  king  invested  with  the  right  of  sove- 
reignty. 61, 101 

Supremacy  of  the  king  in  matters  ecclesiastical  a  most  nn- 
questionable  right  75 

Weight,  allay  and  extrinsic  value  of  coin  inter  jura  ntajes- 
tatis.  191,  192,204 

Clause  in  28  H,  8.  enabling  him  to  dispose  of  lands  by  will 
was  necessary,  for  otherwise  he  could  not  have  done  it  by 
will.  .  278 

But  without  this  act  he  had  power  to  dispose  of  lands  belong- 
ing to  the  crown  or  duchy  by  letters  patents  under  these 
respective  seals.  278 

Where  there  are  three  powers,  as  of  justices  of  oyer  and  ter- 
miner ^  gaol-delivery y  and  the  peace,  and  record  is  made 
up  by  all  these  powers,  the  best  shall  be  taken  for  the  king, 

ii.  34 

Office  of  coroners  being  by  election  is  not  determined  hf  king^t 
demise.  iL  SS 

King  cannot  arrest  in  person  or  imprison  or  command  an- 
other so  to  do,  but  by  writ,  fyc.  ii.  131 

King's  title  being  of  record  must  be  avoided  by  record. 

ii.  205 

If  king  sit  in  person  in  B,  B.  he  cannot  pronounce  judgment 
in  treason,  for,  as  he  cannot  be  a  witness,  so  he  cannot  be 
a  judge  in  proprid  causd,  ib. 

Where  king's  testimony  allowed,  or  not,  and  how  king  to 
exhibit  his  testimony.  ii.  282 

Who  king,  queen,  prince,  4*c.  within  25  E.  3.  de  proiUtiani- 
bus.     Fide  Treason. 

Vide  Alligiance,  Forfeiture,  Grant,  &c. 
KING'S  BENCH. 

Marshal  immediate  officer  to  execute  judgment  of  death.  464, 

502.  ii.  5 

And  for  that  purpose  is  mentioned  in  judgments  of  treason. 

iL411 

There  may  be  a  mandate  to  the  sheriff  to  assist.  iL  5 

Chief  Justice  or  any  other  judge  of  B.  B.  may  issue  a  warrant 
into  any  county,  for  taking  or  bringing  before  him  a  felon, 
or  one  suspected  of  felony  into  any  county  in  England  or 
fVales.  678-  ii.  5,  6, 198 
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They  are  conservators  of  the  peace  through  all  England^ 
more  than  justices  of  oyer  and  terminer.     Page  578.  ii.  5 

To  avoid  trouble  of  bringing  up  offenders,  before  whom  their 
warrants  are  made  returnable,  and  to  whom  directed. 

578.  ii.  6 

How  their  warrants  ought  to  run  in  cases  of  surety  of  the 
peace,  fyc.  against  one  in  another  county,  than  where  they 
are.  578.  ii,  5,  6 

Tipstaves  the  marshal's  deputies;  each  judge  hath  one. 

586.  ii.  6 

A  judge  of  B.  R.  may  order  an  arrest  ore  tenus^  without 
expressing  cause.  t6. 

Where  B,  R,  hath  made  an  order  to  take  persons  that  party 
grieved  suspects,  and  bring  them  into  court.  586, 587 

B.  R.  swear  a  grand  inquest,  and  take  indictments  every 
term.  651.  ii.  3 

Highest  ordinary  court  of  justice  next  to  parliament. 

ii.  2, 159 

It  is  more  than  a  court  in  Eyre;  where  it  sits,  it  is  sove- 
reign court  of  gaol-delivery  J  and  oyer  and  terminer;  the 
judges  are  justiciarii  or  dinar  ii.  ii.  4,  22 

It  is  the  center  of  all  subordinate  jurisdictions,  especially  in 
matters  capital.  iL401 

It  hath  two  kinds  of  jurisdiction,  the  plea  and  crown-side. 

ii.  2 

Ancient  and  modern  way  of  keeping  and  titling  the  records. 

ii.  23 

Grand  inquest  to  present  all  matters  criminal  within  com. 
Middlesex^  and  then  B.  R.  proceeds  on  indictment  so 
taken.  ii.  3. 

Where  B.  R.  proceed  on  offense  committed  in  same  county, 
they  may  proceed  de  die  in  diem^  fifteen  days  betwixt 
teste  ditiA  return  o{  venire  fac.  not  required;  otherwise  if 
they  proceed  on  a  cause  removed  by  certiorariy  except  on 
indictment  taken  by  justices  of  peace  of  county,  where 
B.  R.  sits.  ii.  3, 260 

At  common  law  record  before  filing  remandable,  afterwards 
not.  ii.  3 

But  if  issue  joined  transcript  may  be  sent  down  to  be  tried 
at  nisiprius;  but  original  record  remains  in  B.  R.        ib. 

By  6  H.  8.  court  may  remand  indictments  of  felony  re- 
moved hither,  and  bodies  of  prisoners  to  the  justices  of 
peace,  8rc.  where  felony  committed.  ii.  3,4,  41 

Coming  of  B.  R.  into  any  county  suspends  (not  supersedes) 
VOL.  II. — 38 
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session  of  commission  of  gaoUdeliveryj  oyer  and  termi- 
nery  and  the  peace.  ii.  Page  4 

Where  special  commissioners  of  oyer  and  terminer  may  sit 
in  term  in  same  county,  where  B.  R,  sits,  but  B,  R.  must 
adjourn.  ik 

Tho  some  acts  limit  proceedings  in  criminal  causes  to  com- 
missioners of  oyer  and  terminer j  B.  R,  may  proceed  upon 
them;  but  justices  of  peace  cannot.  ib. 

One  attaint,  and  record  removed,  it  may  award  execu- 
tion.      ^  ib. 

It  is  sovereign  coroner  of  England,  and  may  take  appeals  of 
death,  fyc.  by  bill.  ii.  5 

Chief  Justice  chief  coroner  virtute  officii.  il  53 

Felonies  within  king^s  palace,  nient  obstante,  33  H.  8.  tria- 
ble in  B.  R.  contra  where  felony  created  de  novo  with 
special  form  of  proceedings.  i4. 

By  custom  may  ore  tenus  command  a  tipstaff  to  apprehend 
for  misdemeanors.  iL  6 

Chief  Justice  not  the  Justiciarius  Jlnglias.  ib. 

The  immense  authority  of  the  antient  Jtisticiarius  ^nglix, 

106.  ii.  6 

Chief  Justice  created  by  writ.  ii.  6 

B.  R.  had  antiently,  in  cases  of  felonies  and  treasons  done  on 
the  narrow  seas,  out  of  bodies  counties,  a  concurrent  juris- 
diction with  the  admirahy.  ii.  12, 13 

B.  R.  comprised  in  acts  giving  power  to  justices  of  oyer  and 
terminer.  ii.  22 

On  trial  of  felons  in  B.  R.  if  prisoner  challenge  twenty 
peremptorily,  so  that  those  remaining  of  the  pannel  be  not 
sufficient ;  tales  to  be  granted  by  precept  returnable,  as  the 
case  shall  require.  ii.  36 

Clerks  of  the  crown,  assise  and  peace  to  certify  hither  names 
of  all  persons  outlawed,  attaint  and  convict.        ii.  36,  37 

One  slain  in  open  rebellion,  Chief  Justice  on  view  of  body 
may  make  a  record  thereof,  and  send  it  into  B.  R.  and 
thereon  party  shall  forfeit  his  goods,  but  not  lands,     il  53 

Clerk  of  crown,  coroner  for  B.  R,  to  view  body  of  prisoner 
dying  in  king's  bench.  iL  58 

Have  not  only  power  to  issue  writs  on  indictments  and  ap- 
peals before  them,  but  also  may  by  order  command  sbenff 
of  county,  where  they  sit,  or  their  marshal  to  take  felons 
or  disturbers  of  peace,  and  bring  them  before  the  court. 

ii.  105 

Custom  of  the  court  part  of  the  law  of  land.  ib. 

Where  on  information  on  oath  of  breach  of  the  peace,  and  a 
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design  by  persons,  whose  names  could  not  be  known,  to 
commit  a  riot,  J5.  )?.  hath  made  an  order  to  the  sheriff  to 
bring  before  them  such  as  should  be  probably  suspected  to 
be  parlies  therein.  .      Pages  586,  587.  ii.  105 

Where  B.  R.  may  give  judgment  on  record  of  conviction 
removed  before  them^  &c.     Vide  Judgment. 

Vide  Certiorari  Court,  Execution  and  Reprieve,  Gaol- 
delivery,  Habeas  Corpus,  Justice  of  Assise,  Justice 
OF  Peace,  Outlawry,  Oyer  and  Terminer,  Process, 
&c. 
LARCINY. 

Divided  into  simple  and  violent,  simple  larciny  sub-divided 
into  grand  and  petit.  503 

Grand  and  petit  larciny  described.  530 

Same  in  nature,  but  different  in  degree  of  punishment.       ib. 

Definition  of  larciny.  504 

How  the  indictment  must  be.  ib. 

What  are  the  ingredients  in  this  crime.  ib. 

What  shall  be  said  a  taking.  505,  506 

v9.  lends  his  horse  to  B.  who  rides  away  with  him  no  felony. 

505 

If  a  man  seeing  a  horse  in  pasture  of  owner,  having  a  mind 
to  steal  him,  obtains  a  replevin,  and  thereby  hath  the  horse 
delivered,  this  a  felonious  taking.  507 

v9.  steals  horse  of  B,  and  afterwards  delivers  it  to  C,  who  is 
no  party  to  first  stealing,  and  C.  rides  away  with  it  animo 
furandi,  larciny.  ib. 

But  if  nd.  feloniously  take  the  horse  of  B,  and  after  C  steal 
him  from  *^.  C.  is  a  felon  to  both,  and  C.  may  be  appealed 
or  indicted  as  of  a  felonious  taking  from  B.  for  by  the  theft 
B.  lost  not  property,  nor  in  law  possession  of  his  horse,  ib. 

Where  a  carrier  shall  be  said  to  be  guilty  of  a  felonious  taking 
of  goods  delivered  to  him  or  not.  504,  505 

Carrying  the  goods  to  the  place  of  delivery,  and  taking  them 
afterwards,  a  new  taking.  505 

Before  21  ^T.  8.  if  a  servant  had  carried  away  goods  delivered 
to  him  by  his  master  animo  furandi^  it  had  not  been 
felony.  667 

By  this  act  made  felony,  if  of  value  of  forty  shillings; 
offender  intitled  to  clergy,  [but  where  ousted  by  12  An- 
fia?.]  ib. 

An  Apprentice  or  servant  under  eighteen  exempt  from  felony 
enacted  de  fiovo  by  21  H.  8.  [how  far  altered  by  12  An- 
nseJ]  ib. 
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Yet  it  leaves  him  ia  same  condition,  as  to  any  felony  at  com- 
mon law,  as  if  he  was  not  excepted.  Page  668 

And  therefore,  if  my  butler  or  shepherd  under  eighteen,  or  if 
my  apprentice  take  away  my  goods  feloniously,  without 
my  actual  delivery,  tho  under  V2dueof  40#.  be  is  indictable 
of  felony  at  common  law.  506,  667,  668 

If  a  man  deliver  a  bond  to  his  servant,  or  goods  to  sell,  and 
he  sells  them  and  receives  the  money,  and  carries  it  away 
animo  furandij  not  felony.  668 

Whether  delivery  of  master's  goods  by  one  servant  to  an- 
other, in  master's  absence,  may  be  said  to  be  by  the  mas- 
ter; delivery  of  the  goods  by  master's  wife  within  the 
act.  ib. 

A  servant  receives  his  master's  rents,  and  animo  furandi 
carries  them  away,  not  felony.  ib. 

w9.  delivers  the  key  of  his  chamber  to  B.  who  unlocks  the 
chamber,  and  takes  Ji,^s  goods  animo  furandi^  felony,  ib. 

One  that  hath  a  bare  charge  of  goods,  tho  not  possession,  may 
be  guilty  of  felony  at  common  law;  as  a  butler  that  hath 
charge  of  plate,  a  shepherd  of  sheep,  the  like  of  him  that 
hath  a  bare  special  use,  as  the  guest,  that  hath  plate  set 
before  him.  506,  667,  668 

U^.  by  false  tokens  receives  money  of  ^.  and  carries  it  away, 
no  felony.  506 

Master  delivers  silver  to  servant  to  change  into  gold,  or  lea- 
ther to  make  shoes,  and  he  runs  away  with  it  felony.   668 

Finding  a  purse  in  the  highway,  and  denying  or  secreting  it, 
not  felony.  506 

Taking  treasure-trove,  wrecks,  waifs  and  strays  [before 
seisure]  no  felony,  but  party  must  believe  them  to  be 
such.  ib. 

Where  a  man's  goods  are  in  such  a  place,  where  ordinarily 
they  are,  or  may  lawfully  be  placed,  and  a  person  takes 
them  animo  furandij  felony.  ib. 

If  a  sheep  of  ji.  stray  from  his  flock  into  the  flock  of  B.  and 
B.  drives  it  along  with  his  flock,  or  by  mistake  shears  it, 
no  felony;  but  otherwise,  if  he  knows.it  to  be  another's, 
and  marks  it  with  his  mark,  this  evidence  of  felony.      507 

A  servant  finds  his  master's  purse  in  his  corn-mow,  and  takes 
part,  if  he  knew  his  master  laid  it  there,  felony.  ib. 

If  ji.  steals  goods  in  the  county  of  B.  and  carries  them  into 
county  of  C.  he  may  be  indicted  for  larciny  in  county  of  C. 
but  can  only  be  indicted  of  robbery  in  county  of  B.  507, 508 

Where  continuance  of  the  asportation  is  a  new  caption.   507 
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A.  takes  the  horse  of  B.  and  before  he  gets  out  of  the  close  is 
apprehended,  larciny.  Pctge  508 

If  a  guest  takes  sheets  off  the  bed  feloniously,  and  carry  them 
out  of  his  chamber  into  the  hall,  felony.  t6. 

Ji,  came  into  the  dwelling-house  of  B.  where  nobody  was, 
and  broke  open  a  chest,  and  took  out  goods  to  the  value  of 
5^.  and  laid  them  on  the  floor,  and  was  taken  before  he 
could  remove  them,  he  being  indicted  on  39  Eliz.  was 
ousted  of  clergy.  ti. 

\iA.  hath  his  keys  tied  to  the  strings  of  his  purse,  B,  a  cut- 
purse,  takes  A? 8  purse  with  money  in  it  out  of  his  pocket, 
but  the  keys,  which  were  tied  to  the  strings  of  his  purse, 
hang  in  his  pocket,  t/^.  takes  B,  with  his  purse  in  his  hand, 
but  the  strings  hang  to  his  pocket  by  the  keys,  no  felony; 
for  licit  cepitj  non  asporiavii.  ib. 

Where  there  is  a  pretense  of  title,  regularly  no  felony;  but 
yet  it  may  be  a  trick  to  colour  a  felony.  509 

What  circumstances  are  evidence  of  a  felonious  intent.    508, 

509 

If  ji.  takes  away  goods  of  B.  openly  (otherwise  than  by  rob- 
bery) this  evidence  only  of  a  trespass.  ib. 

Jl.  leaves  his  harrow  in  the  field,  B.  having  land  in  the  same 
useth  the  harrow,  and  returns  it  to  the  place  where  it  was, 
no  felony,  but  trespass.  509 

I[ji,  and  B.  being  neighbours,  and  Jl,  having  a  horse  on  the 
common,  and  B.  having  cattle  there  that  he  cannot  readily 
find,  takes  up  the  horse  of  •/?.  and  rides  about  to  find  his 
cattle,  and  having  done  turns  ofi*  the  horse  again  in  the 
common,  no  felony,  but  at  most  a  trespass.  ib. 

So  if  my  servant  without  my  privity  take  my  horse,  and  ride 

a  few  miles  and  return,  no  felony;  but  contra^  if  in  his 

journey  he  sell  it.  ib. 

.  Of  what  things  larciny  may  be  committed  or  not.      509,  510 

Of  creatures  of  a  base  nature^  as  dogSy  bearSy  ^*c.  or  their 
whelps  there  can  be  no  felony;  but  of  hawks  reclaimed  it 
may  be.  512 

Larciny  may  be  committed  of  young  hawks  in  the  nest,  but 
not  of  their  eggs;  /aArcr  q/'e^^*,  how  punished.  511 

Larciny  cannot  be  committed  of  wild  swans,  or  their  young; 
but  contra^  if  they  be  made  tame,  or  if  they  be  marked  or 
pinioned;  but  if  marked  and  yet  flying  swans  that  range 
abroad  out  of  precincts  of  the  owner,  no  felony  to  kill 
them.  ib. 

On  indictment  for  stealing  goods  of  B.  who  is  proved  to  be  a 
feme  covert ^  party  may  be  acquitted,  so  if  it  appear  that  the 
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supposed  owner  had  neither  interest  nor  possession  in  the 
goods,  but  he  onght  to  be  indicted  de  novo  for  goods  of 
husband  or  true  owner.  Page  513 

Where  a  man  may  commit  felony  of  the  goods,  wherein  he 
hath  a  property.  t4. 

Jointenants  or  tenants  in  common  of  a  horse,  one  cannot  be  a 
felon  to  the  other.  ih, 

A.  takes  away  the  trees  of  B.  and  cots  them  into  boards,  B, 
may  take  them  away,  and  not  felony;  and  so  of  cloth 
made  into  a  doublet.  ih. 

If  A,  take  away  the  hay  and  corn  of  B,  and  mingle  it  with 
his  own  stock,  or  take  the  cloth  of  ^.  and  embroider  it,  B, 
may  take  the  whole  heap  or  garment,  and  embroidery  also, 
and  be  not  guilty  even  of  trespass.  513 

Yet  if  A,  bail  goods  to  B.  and  steal  them  from  him  to  charge 
him  with  an  action,  felony.  ih. 

Wife  cannot  commit  felony  of  her  husband's  goods;  and 
therefore,  if  she  take  and  deliver  them  to  B.  who  know- 
ingly carries  them  away,  no  felony  in  B.  513,  514 

If  husband  deliver  goods  to  B.  and  wife  take  them  feloni- 
ously from  B,  felony.  514 

Taking  away  another  man's  wife  against  her  will  cum  bonis 
viriy  felony  by  statute.  ih. 

Servants  in  the  house  imbezzeling  their  master's  goods  after 
his  decease  by  33  H.  6.  if  they  appear  not  on  proclamation, 
attaint  of  felony.  515 

To  steal  shroud  of  a  person  buried^  felony.  ih. 

Lardny  from  the  person  dim  fy  secreti  by  8  Eliz.  except 
under  value  of  I2d.  principals  ousted  of  clergy,  accessaries 
not.  531 

Horse-stealers  ousted  of  clergy  by  I  E.  6.  fy  2  ^.3  E.  6.  but 
accessaries  not.  529 

Petit  Larcint,  felony.  530 

No  accessaries  either  before  or  afler.  ih. 

I[ji.  steal  I2d.  at  one  time,  and  B.  I2d.  at  another,  so  that 
the  acts  were  several,  tho  the  goods  of  the  same  person; 
petit  larciny  in  each.  ih. 

If  J^.  be  indicated  of  larciny  of  goods  to  the  value  of  5s.  petit 
jury  may  find  it  of  value  of  I2d.  or  under.  ih. 

Ifji.  steal  from  B.  to  value  of  6rf.  and  then  to  value  of  8rf.  it 
is  grand  larciny,  if  put  together  in  one  indictment.        531 

If  goods  be  stolen  at  several  times  from  several  persons,  and 
each  apart  under  value,  several  petit  larcinies,  tho  in  one 
indictment.       '  ih. 
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But  contra^  if  such  goods  of  several  persons  were  in  one  bun- 
dle, or  on  one  table,  or  in  one  shop,  grand  larciny.  Page  531 

If  a  man  steal  a  horse  not  above  value  of  12t/.  or  break  a 
house  in  the  day  time,  and  steal  goods  only  of  that  value, 
the  owner,  8;c,  not  put  in  fear,  this  but  petit  larciny,  not- 
withstanding 5  ^  6  J?.  6.  for  that  statute  only  ousts  clergy, 
where  offense  capital,  as  grand  larciny.  ib. 

Taking  from  person  without  putting  in  fear  or  violence  is 
not  robbery,  but  larciny.  534 

Where  words  of  menace  are  used  after  the  taking,  only  lar- 
ciny. t*. 

For  larciny  from  the  house  or  special  burglaries.    Vide  Bur- 

OLARY. 

Vide  Clergy,  County,  Felony  by  Statute,  Indictment, 
&c. 

LAWS. 

Laws  of  England. 

More  determinate,  than  foreign  laws,  and  leave  as  little  as 
may  be  ad  arbitriumjudicis,  13 

This  law  allows  not  the  judge  to  change  the  punishments  it 

inflicts.  19 

■  Always  affects  certainty.  28 

Hath  no  dependance  on  the  civil  law.  16 

Is  excellently  adapted  to  the  conveniences  of  English  govern- 
ment, and  full  of  excellent  reasons.  489 

Common  law  in  and  after  E.  3.  received  a  greater  perfection, 
not  by  change  thereof,  for  that  could  not  be  but  by  statute; 
but  men  grew  to  greater  learning  and  experience,  and  rec- 
tified mistakes  of  former  ages  and  judgments.  24,  25 

The  king  and  his  laws  are  vindices  injuriarum.  481 

Natural  Law, 
If  one  be  violently  assaulted,  and  cannot  otherwise  save  his 

own  life,  law  of  nature  permits  him  in  his  own  defence  to 

kill  assailant.  51 

Nature  prompts  all  men  in  whatsoever  condition  to  preserve 

themselves,  which  cannot  be  without  society.  432 

Law  of  nature  makes  a  man  his  own  protector  cum  debito 

moderamine  inculpatx  tutelx.  51 

Positive  Law. 

Penalties,  as  to  their  degrees  and  applications,  are  juris  post- 
tivi  4*  non  naturalis.  13 

Lex  talioniSj  except  in  murder,  is  purely  Juris  positivi,  and 
the  Jews  made  a  commutation  of  it.  14 
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The  antitnt  divine  Law^  the  Mosaic^  the  AttiCy  and  Roman 
Laws  touching  homicide. 

By  the  antientest  divine  law  homicide  was  capital.      Page  2 

Delivery  of  a  man  into  his  neighbour's  hand^  explained,  ib. 

Who  were  intitled,  or  not,  by  the  Mosaic  law  to  the  privi- 
leges of  places  and  cities  of  refuge.  ih. 

Killing  a  thief  found  breaking  up  in  the  nighty  not  capital ; 
but  contra  in  the  day.  488 

The  judicial  laws  made  no  difference  in  punishment  of  homi- 
cide on  malice  forethought y  and  on  a  sudden  falling  out, 
both  capital ;  but  they  extended  not  that  rigour  to  casual 
homicide^  but  yet  were  so  strict,  as  to  suffer  avenger  of  blood 
to  kill  such  manslayer  before  he  got  to  city  of  refuge.  477 

There  is  not  amongst  these  laws  any  one  which  is  express 
touching  homicide  se  defendendo,  but  custom  of  the  Jews, 
and  interpretation  of  their  doctors  exempted  a  fact  so  cir- 
cumstanced from  capital  punishment.  4 

If  a  woman  quick  with  child  took,  or  another  gave  her  a  potion 
to  cause  abortion,  or  one  struck  her,  whereby yfe/tt*  was 
killed,  by  the  judicial  laws  it  was  capital.  433 

Many  of  the  ^//iclaws  touching  homicide  collected  by  Petit 
cited;  between  which  and  the  judicial  laws  there  is  a  great 
analogy.  4  to  7 

Wherein  the  Roman  laws  differ  from,  and  agree  with  them. 

6,  7,  488 
The  •SttiCy  Jeurishj  Roman  and  antient  English  Laws 
touching  Theft, 

By  Jewish  law  theft  not  capital,  tho  accompanied  with  bur- 
glary, save  that  plagium  was  capital,  and  that  by  the  civil 
constitution  of  that  state,  punishment  of  theft  was  in  some 
cases  enhansed  even  to  death.  9 

Of  the  law  of  restitution  in  case  of  theft.  9,  503 

Wherein  the  Jittic  and  Jewish  laws  agree  and  differ  with 
regard  to  theft.  9 

The  Roman  laws  concerning  punishment  of  th^.      11,  503 

The  antient  laws  of  England  touching  the  same.  11, 12,503 

Notwithstanding  opinion  of  schoolmen,  &c.  policy  of  most 
countries  hath  made  it  capital.  12, 13 

Among  the  Jews  lawful  In  case  of  hunger  to  pull  the  ears  of 
standing  corn  and  eat,  and  for  one,  that  passed  thro  a  vine- 
yard, fyc.  to  gather  and  eat,  without  carrying  away.       55 

Punishments  inflicted  by  the  Laws  of  several  Countries. 
What  the  rule  to  be  observed  in  ordaining  punishments.      1 
How  divided.  1 

The  penalties  instituted  by  God,  amongst  the  Jews,  on  breach 
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of  their  laws,  are  the  best  pattern  for  institution  of  punish- 
ments, tho  they  conclude  not  other  states.  -P^j?«  2 

Instances  of  various  kinds  of  punishments  inflicted  by  laws 
of  several  countries,  especially  in  homicide  and  ihe/t. 

2  to  15 

The  degrees  and  orders  of  the  Roman  punishments.  1 1 

The  end  and  design  of  punishments.  14 

By  Jewish  law  thief  had  no  exemption  from  punishment  by 
reason  of  necessity,  55 

Law  of  Nations. 

Allows  a  sovereign  prince  to  begin  hostilities  with  another 
designing  a  war  against  him;  but  contra  between  subjects 
of  same  prince,  there  one  cannot  kill  another  by  way  of 
prevention.  52 

Where  the  king  may  deal  with  a  merchant  stranger^  who 
commits  treason,  either  as  an  alien  enemy  by  the  law  of 
nations^  or  as  a  traitor  by  the  law  of  England.  94 

Vide  Alligeance,  Ambassador,  Mabque  or  Reprisal, 
War. 

Civil  Law. 

Civil  laws  wise  and  well  composed  laws,  of  great  use  to  be 
known,  tho  not  to  be  made  the  rules  of  our  JS?fi^/i>A  laws ; 
no  stress  to  be  laid  on  them,  either  for  discovery,  or  expo- 
sition of  English  laws,  farther  than  by  customs  of  England 
or  statutes  they  are  here  admitted.  16 

Where  civil  law  lays  a  penalty  on  tutor  for  offense  done  by 
infant  incapax  doli.  19 

Instances  of  artificial  accessions  by  adjunction^  commixtion 
and  specification  in  the  common  law  [the  same  as  are  in 
the  civil  law.^  513 

Where  party  according  to  civil  law  may  be  examined,  as  a 
supplemental  proof.  ii.  285 

How  the  civil  law  distinguisheth  the  ageof  man  for  several 
purposes^  and  wherein  the  civil  and  common  law  agree 
and  differ.     Vide  Infant. 

By  the  antient  Jewish  law  he,  that  was  but  a  day  above  thir- 
teen years,  was  adjudged  in  virili  statUy  but  not  if  under 
that  age.  18 

Canon  Law. 

Canons  or  decretals  of  popes j  or  of  provincial  councils^  or 
imperial  constitutions  never  bound  England,  fdiTiheT  than 
by  statutes  or  common  usage  they  were  received.  399. 

ii.  325,  329,  330 

By  canon  laws  nuns  exempt  from  temporal  jurisdiction. 

ii.  328 

Vide  Clergt,  Religion. 
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Rhodian  Law. 

If  common  provision  for  ship's  compa 
under  certain  temperaments  break  o{ 
mariners  or  passengers,  and  distribute 
preservation  of  ship's  company. 

It  is  a  received  custom,  if  a  ship  wants  n 
bitants  of  continent  will  not  furnish  tl 
may  by  usage  of  the  sea  and  nation 
force,  making  inhabitants  reasonable  s 

But  contra,  where  this  done  by  English 
shore,  where  there  is  one  common 
capable  of  other  remedy. 

For  maritime  and  martial  laws.     Vit 

STABLE  AND  MARSHAL. 

LEET. 

Escape  presentable  there,  but  common 
cannot  be  set  there,  but  it  may  be  re 
there  amercement  may  be  set. 

Felony  newly  created  not  inquirable  th 
limited  to  them,  but  contra  of  felonies 

Cannot  hold  pleas  of  the  crown. 
Hath  in  effect  same  jurisdiction  with  the 
They  cannot  try  felonies  presented  there 
presentments  before  justices  ofgaol-di 
be  removed  into  B.  B.  that  process  m 
to  outlawry. 
Vide  Sheriff. 
LOCAL. — Vide  County,  Indictment,  Ti 
LONDON. 
By  charter  mayor  to  be  in  commission  c 
out  not  on  indictment  grounded  on  8  £ 
records. 
He  is  also  of  (he  quorum  in  commissions 

charter. 
Whether  justice  both  in  London  and 
commit  one  in  Middlesex  brought  ( 
I  converso. 
Custom  of  London  enables  justices  of  g 
Newgate,  which  is  in  London,  both 
London;  but  justices  of  peace  of  the 
their  respective  counties  only. 
Mayor  by  charter  coroner. 
LUNATIC— FiVfe  Ideot,  &c. 
MADMAN.— Firfc  Ideot,  &c. 
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MAINOUVRE.— Firfc  Arraignment. 
MAINPRIZE.— FiWe  Bail. 
MALUM  PROHIBITUM. 

Being  only  under  a  penally  will  not  inhanse  effect  of  crime 
beyond  its  nature,  as  if  one  unqualified  to  keep  a  gun  shoots 
at  a  bird,  and  casually  kills  a  man,  it  is  only  chance-med- 
ley. Pages  475,  476 
MANSLAUGHTER. — Vide  Murder  and  Manslaughter. 
MARINER. 

Whether  lawful  to  impress  them.  678,  679 

Vide  Admiralty,  Felony  by  Statute,  Rhodian  Law 
under  title  Laws. 
MARKET-OVERT.     Vide  Restitution. 
MARQUE,  or  REPRISAL. 

A  species  of  war.  162 

Particular,  granted  to  some  particular  men  on  certain  occa- 
sions to  right  themselves.     ( Vide  4  H.  5.)  ib. 
General,  tho  it  hath  the  effect  of  war,  is  not  a  regular  war, 
and  wherein  it  differs.                                                        ib. 
MARTIAL  LAW. — Vide  Constable  and  Marshal. 
MARRIAGE. 

A  forcible  marriage,  tho  voidable,  is  a  marriage  de  facto. 

660,  661 
Vide  Forcible  Marriage,  Polygamy. 
MASTER  AND  SERVANT. 

Command  of  master  ezcuseth  not  servant  in  treason  or  felo- 
ny. 44,  516 
Possession  of  servant  is  possession  of  master.  668 
Menial  servant ^  how  described  hy.  Bracton.  ii.  75 
For  homicide  in  servant  defendendo  the  master^  and  I  con-- 

verso. 
Vide  Homicide. 
MAXIMS. 

Malitia  supplet  setatem.  26 

Ignorantia  eorum,  quae  quis  scire  tenetur,  non  excusat.  42 
Expressum  facit  cessare  taciturn.  235,  614 

Qitdd  dubitasy  ne/eceris,  especially  in  cases  of  life.  300, 509 
Stabit  praesumptio,  donee  probetur  in  contrarium.        516 
•/^  man  shall  not  take  advantage  of  his  own  wrong  to  gain 
the  favourable  interpretation  of  law.  482 

Nor  can  he  apportion  his  own  wrong  and  breach  of  duty. 

597 
De  minimis  non  curat  lex.  603.  ii.  154 

Fictio  juris  intenta  ad  unum.  630 

Nullum  tempus  occurrit  regi.  632 

[Unicuique  licet]  renunciarejuri pro  se  introducto.  ii.  224 
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Tut  tits  semper  est  errare  in  acquietando^  qudm  in  punien- 
do,  ex  parte  misericordise,  qudm  ex  parte  ju8tiiim. 

ii.  Page  290 
T\itius  erratur  ex  parte  mitiori.  ii.  305 

Frustra  legis  auxilium  quxrit,  qui  in  legem  committit, 

ii.  386 
MILITIA. 

By  what  acts  declared  to  be  the  right  of  the  crown.  130 

MISNOMER.—  Vide  Abatement. 

MISPRISION. 
Whether  a  wife  can  be  guihy  of  misprision  of  treason  com- 
mitted by  husband ;  quxre.  48 
Two  witnesses  requisite  both  on  indictment  and  trial  of  mis- 
prision of  treason.                                                              300 
A  physician,  fyc,  ministers  help  to  a  sick  traitor,  tho  he  know 
him  to  be  such,  this  makes  physician,  ^c.  not  incnr  the 
guilt  of  treason;  but  it  will  be  misprision  of  treason,  if  he 
know  it,  and  discover  it  not.                                            332 
Misprision  of  treason  at  common  law  defined.                   371 
By  statutes  concealment  of  treason  shall  be  deemed  only  mis- 
prision of  treason.                                                               ib. 
By  1  Mar.  enacted,  that  nothing  be  adjudged  to  be  mispri- 
sion of  treason,  but  what  is  contained  in  25  E.  3.  and  tho 
that  act  do  not  make  or  declare  misprision  of  treason,  yet 
it  virtually  doth  it  by  declaring  and  enacting  what  is  trea- 
son.                                                                     371,  372,  875 
Uttering  false  money  knowingly  not  misprision  of  treasooi 
without  knowing  the  counterfeiter,  and  concealing  it. 

372,  373 

^ct  puisne  to  1  Afar,  makes  a  new  treason,  concealment  of 

such  treason,  misprision  thereof.  373,  375 

Concealment  of  treason  or  felony  by  common  law  or  statute 

is  a  misprision  of  the  respective  offense.  374,  618,  708 

Every  treason  is  a  misprision  thereof,  and  more,  and  he,  who 

is  assisting  to  treason,  may  be  indicted  of  misprision  only. 

374 
Every  felony  includes  misprision  thereof,  and  offender  may 
be  indicted  of  the  latter  only.  652,  708 

Misprision  remains  so  long,  as  the  act  making  treason  con- 
tinues, and  so  of  misprision  of  felony  enacted  by  statute.  375 
Beside  consequential,  there  are  substantive  misprisions,  as  by 
14  Eliz.  against  forging  foreign  coin  not  currenty  13 
Eliz.  against  concealing  the  publishing  by  others  of  bulls 
of  absolutiony  and  23  Eliz.  against  aiders  and  main' 
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iainera  of  persons  absolving  or  withdrawing  the  subjects 
from  their  obedience^  or  persuading  them  from  the 
established  religion^  &c.  Pages  376,  377 

Where  felony  by  statute  limited  to  a  special  jurisdiction,  and 
manner  of  trial,  misprision  of  it  triable  by  common  jury 
and  general  commissioners  of  oyer  and  terminer,         653 

Where  upon  commission  of  felony  looking  on  without  using 
means  to  take  the  felon  is  a  misprision  of  felony.  439, 448, 

449,  593.  iL  75,  76 

ITTIMUS. 

Vide  Arrbst,  Commitment,  Justice  of  Peace. 

For  mittimus  and  transcript  of  record.  Fide  Certiorari, 
Pleas. 

URDER  AND  MANSLAUGHTER. 

If  one  ex  intentione  do  an  unlawful  act  tending  to  bodily 
hurt  of  another,  as  by  striking  him,  tho  not  with  intent  to 
kill  him,  but  his  death  happens  within  year  and  day,  or  if 
he  strikes  at  one,  and  missing  him  kills  another,  whom  he 
did  not  intend,  it  is  felony  and  homicide,  and  not  casualty j 
ot  per  infortunium;  so  it  is,  if  he  do  an  unlawful  act,  tho 
not  intending  bodily  harm  of  any  man,  as  if  he  throw  a 
stone  at  another's  horse,  and  it  hits  a  man  and  kills  him. 

39,  440,  472 

Want  of  due  diligence  and  inspection  may  make  that  man- 
slaughter^ which  otherwise  would  be  only  chance-medley. 

475,  476 

Homicide  justifiable  by  statute  de  malefactoribus  in  parcia 
not  to  be  committed  on  any  former  malice,  what  required 
to  justify  such  homicide.  491 

In  time  of  peace,  if  two  combat  together  at  barriers,  or  for 
trial  of  skill,  if  one  kill  the  other,  it  is  homicide;  but  contra 
if  by  king^s  command.  44, 473 

33  H.  8.  as  to  trial  in  a  foreign  county  of  murder,  now  in 
force,  tho  not  as  to  treason.  283, 374 

Murder  and  homicide  defined.  425, 449, 450, 466 

Murdrum^  what  it  antiently  imported.  447, 448 

Stroke  without  death,  nor  death  without  stroke,  or  other  vio- 
lence, makes  not  the  homicide.  426 

To  what  intents  murderer  manslaughter  relates  to  the  stroke, 
or  other  cause  of  death,  and  to  what  purposes  it  relates  to 
the  death  only.  426,  427,  428 

If  a  mortal  stroke  [before  2  G.  2.]  had  been  given  on  the  high 
seOf  and  party  had  come  to  England  and  died,  neither 
admiral  nor  common  law  had  jurisdiction.  426 

By  2  4*  3  E,  6.  the  justices  or  coroner  of  the  county  where 
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party  dies,  shall  iDquire  and  proceed,  as  if  stroke  had  been 
in  same  county.  Poge  427 

By  same  act  indictment  and  trial  of  accessaries  shall  be  ia 
county,  where  accessary.  lA. 

No  murder  till  parly  dies.  t4. 

If  one  gives  another  a  stroke,  not  so  mortal,  bnt  that  with 
good  care  he  might  be  cured,  if  he  dies  of  the  wound 
within  year  and  day,  homicide  or  murder  according  to  the 
case.  428 

But  if  it  be  not  mortal,  but  with  ill  application  party  dies,  if 
it  appear  clearly,  that  the  medicine  and  not  wound  was 
cause  of  his  death  not  homicide.  ib. 

If  not  in  itself  mortal,  if  either  for  want  of  applications  or 
neglect  thereof,  it  turns  to  a  gangrene^  or  fever,  which 
proves  immediate  cause  of  his  death,  murder,  or  man- 
slaughter; wound  causa  causati.  ib. 

One  gives  a  wound  to  another  sick  of  a  disease,  which  by 
course  of  nature  might  end  his  life  within  half  a  year,  it 
hastens  his  end  by  irritating  the  disease,  murder  or  man- 
slaughter. 428 

If  a  man  by  working  on  the  fancy  of  another,  or  by  harsh 
usage  put  another  into  such  a  passion  of  grief  or  fear,  that 
party  dies  suddenly,  or  contracts  a  mortal  disease,  tho 
murder  be/ore  God^  yet  not  so  inforo  humano.  429 

Physician  or  surgeon  gives  a  potion  with  a  good  intent,  it 
kills  patient,  no  homicide;  neither  if  he  be  no  licensed  sur- 
geon or  physician.  429,  430 

One  gives  a  pregnant  woman  a  potion  to  destroy  the  child, 
it  kills  her,  murder.  429 

Owner  of  a  beast  used  to  hurt  people  not  knowing  it,  dis- 
punishable. 430 

Knowing  it,  and  not  keeping  him  up  from  doing  hurt,  how 
punishable.  430, 431 

Tho  owner  have  no  notice,  if  it  be  a  beast yer«  naturasy  as  a 
lion,  ^c.  if  he  gets  loose  and  doth  harm,  owner  liable  to 
damages,  for  he  must  at  his  peril  keep  him  up  from  doing 
hurt.  430 

If  owner,  knowing  that  his  ox  is  used  to  hurt  people,  use  due 
diligence  to  keep  him  up,  yet  ox  breaks  loose,  and  kills  a 
man,  no  felony.  431 

If  through  negligence  beast  goes  abroad  after  warning  of  his 
condition,  manslaughter.  ib. 

If  owner  purposely  let  him  loose  to  do  mischief,  or  with  a 
design  only  to  fright  people  and  make  sport,  and  it  kills  a 
man,  murder.  ib. 
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Laying  poison  to  kill  rats,  a  man  casually  is  poisoned,  no 
felony.  P^gc  431 

But  if  to  kill  B.  and  C,  by  mistake  takes  it  and  is  poisoned, 
murder;  so  in  all  cases  where  malice  intended  to  one  egre- 
ditur  personam,  436, 441, 442, 467 

Tho  party  take  poison  by  the  persuasion,  but  in  absence  of 
another,  persuader  is  principal  in  the  murder.       436,  441, 

442,  467 

•^.  gives  poison  to  B,  intending  to  poison  him,  B.  ignorantly 
gives  it  to  another,  who  dies  of  it,  murder  in  A.  but  B,  not 
guilty.  436 

A.  gives  purging  comfits  to  B,  to  make  sport  only,  he  dies  of 
it,  manslaughter.  ib. 

Various  instances  of  killing,  as  by  exposing  sick  persons  or 
infants,  S^c.  431,  432 

A  man  infected  with  the  plague  goes  abroad  with  intent  to 
infect  another,  who  is  thereby  infected  and  dies,  whether 
murder.  •  432 

If  a  woman  quick  with  child  takes  or  another  gives  her  a 
potion  to  cause  abortion,  or  one  strikes  her,  whereby  child 
within  her  is  killed,  it  is  a  great  misprision,  but  no  felony; 
«o  it  is  if  such  child  were  born  alive  and  baptized,  and  after 
die  of  the  stroke  given  to  the  mother,  not  homicide  [sed 
quaere.']  433 

One  counsels  her  before  the  birth  to  destroy  it,  and  after  child 
is  born,  and  the  woman  destroys  it  accordingly,  she  guilty 
of  murder  and  procurer  accessary.  ib. 

Killing  one  attaint  of  felony,  otherwise  than  in  execution  of 
the  sentence  by  lawful  officer  is  murder,  or  manslaughter, 
according  to  the  case.  497 

Homicide  to  kill  one  outlawed  of  felony.  ib. 

Sheriff  beheads  one  condemned  to  be  hanged,  murder.    454, 

466,  501 

5  Eliz.  makes  killing  a  man  attaint  in  a  praemunire,  mur- 
der, ib. 

Killing  an  alien  enemy  murder,  unless  Jlagr ante  bello.      ib. 

If  there  be  an  actual  forcing  a  man,  as  if  A.  by  force  take  the 
arm  of  B.  and  the  weapon  in  his  hand,  and  therewith 
mortally  stabs  C.  murder  in  A.  but  B.  not  guilty.        434 

But  otherwise  of  a  moral  force,  as  by  duress,  fyc.  ib. 

If «/?.  command  B,  to  beat  C.  and  he  beat  him  to  death,  mur- 
der in  B.  and  in  .d.  also,  if  present ;  if  absent,  accessary. 

435,  440 

A.  indicted  of  murder,  and  B.  as  accessary  be/ore  by  procure- 
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meot,  A.  is  found  guilty  ouly  of  manslaughter,  B,  shall  be 
discharged.  ff^gt  437 

All  present  and  assisting  to  murder,  principals.  t&. 

If  A.  is  indicted,  as  having  given  mortal  stroke,  and  B.  and  C. 
as  present  and  assisting,  and  on  evidence  it  appears  that  E, 
gave  the  stroke,  and  A.  ^nd  C.  were  only  aiding  and 
assisting,  it  maintains  indictment  437, 438 

\iA.  lies  in  wait  to  kill  B,  and  C.  servant  of  A.  being  pre- 
sent takes  part  with  his  master,  and  servant  or  master  kills 
B,  murder  in  A,  only,  homicide  in  C.  437 

A,  having  malice  against  D,  master  of  B.  by  mistake  assaults 
and  kills  B.  the  servant,  or  B.  comes  in  aid  of  his  master, 
and  A.  kills  him,  murder  in  A.  ib. 

On  indictment  of  murder,  tho  party  acquit  thereof,  and  con- 
vict of  manslaughter,  he  shall  receive  judgment  as  if  he 
had  been  indicted  of  manslaughter,  for  offense  in  substance 
the  same.  499, 450, 466 

If  A.  and  B.  and  C.  and  divers  others  be  engaged  in  an 
affray  together,  and  D.  the  constable  comes  to  appease  it, 
and  A.  knowing  him  to  be  such  kills  him,  and  B.  and  C. 
not  knowing  it  comes  in,  and  finding  A.  and  D.  struggling, 
assist  and  abet  A.  in  killing  the  constable,  murder  in  ^. 
but  manslaughter  in  B.  and  C.  but  others  of  them,  that  did 
not  know  him,  or  abet,  are  not  guilty.  446 

An  abettor  of  murder  and  homicide  must  be  present  and 
assisting.  ib. 

One  procuring  or  abetting  and  absent,  only  accessary  in  OQur- 
<ler.  439 

If  present,  and  not  aiding  and  abetting  to  the  felony,  neither 
principal  nor  accessary,  but  looking  on  without  using  means 
to  take  felon,  a  misprision^     439,  448,  449,  593.  iL  75, 76 

Divers  of  same  party  come  to  make  an  affray,  ^.  and  come 
into  one  house,  all  are  said  to  be  present,  tho  in  another 
room.  439 

So  are  they  said  to  be,  if  they  come  into  one  park,  tho  at  a 
distance  from  each  other.  465 

One  ready  to  aid,  tho  but  a  looker  on,  is  a  principal.*  439, 

441 

Divers  come  with  one  assent  male/aire,  as  to  rob,  kill,  beat, 
or  do  any  trespass,  and  in  doing  it  one  kills  a  man,  all 
principals.  440,  441, 463 

If  A.  come  in  company  with  B.  to  beat  C  and  B.  beat  him 
till  he  die,  A,  is  a  principal.  472 

A.  and  B.  combat,  C.  comes  to  part  them,  A.  kills  C.  murder 
in  A.  Siud per  ascuns,  in  both;  but  if  falling  out  on  a  sud- 
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den,  then  only  manslaughter  in  him  that  killed  him. 

Pages  441,  442 

Jl.  with  above  thirty  entered  with  force  on  a  manor-house, 
and  ousted  B.  and  his  family;  twenty  others  on  part  of  B. 
three  days  after  in  the  night  came  with  weapons  in  order 
to  re-enter,  and  one  of  them  cast  fire  into  a  thatcht  house 
adjoining  to  the  house;  whereof  one  in  the  house  shot  off 
a  gun  and  killed  one  of  the  party  of  B.  manslaughter. 

440,441 

A  man  seiseth  goods  of  an  alien  enemy y  and  carries  them  to 
his  house;  a  stranger  under  pretence  of  being  deputy-ad- 
miral, with  a  great  multitude  came  with  force  to  the  house, 
and  at  the  gate  made  assault  upon  those  within,  a  woman 
issuing  out,  without  any  weapon,  was  killed  by  a  servant, 
who  came  to  take  the  goods,  by  throwing  a  stone  at  an- 
other in  the  gate;  per  ascuns;  if  the  woman  came  in  de- 
fense of  master  of  the  house,  it  was  murder  in  vice-admiral 
and  his  company;  per  outers  no  malice  against  the  woman, 
and  murder  shall  not  be  extended  farther  than  intended; 
per  toutSy  manslaughter.  441,  442 

Divers  come  to  commit  a  riotous,  unlawful  act,  if  in  pursuit 
thereof  one  commit  murder  or  manslaughter,  all  of  that 
party  that  committed  the  disorder  are  guilty.  442, 443, 463 

But  m  that  case  it  must  be  intended,  when  one  of  same  party 
commits  murder,  fyc.  on  one  of  the  other  party,  or  on  those 
that  come  to  appease,  or  part  them,  or  by  law  to  disperse 
them.  443 

Ji.  and  B.  fight  upon  premeditation,  «4.  takes  C  for  his 
second,  B.  lakes  D.  A.  kills  B.  murder  in  C  formerly  held 
to  be  murder  in  D.  also ;  but  it  seems  otherwise.  443, 452, 

453 

If  one  have  no  particular  malice  against  any  individual  man, 
but  comes  with  a  general  resolution  against  all  persons,  if 
act  be  unlawful,  and  death  ensue,  it  is  murder;  as  if  it  be 
to  commit  a  riot,  or  enter  into  a  park.  444,  445,  466 

Ji,  and  divers  others  come  together  to  commit  a  riot,  and  in 
tKeir  march  Ji,  meets  with  D.  with  whom  he  had  a  former 
quarrel,  or  by  reason  of  some  collateral  provocation  given 
by  D,  to  A.  A,  kills  him  without  any  abetting  by  his  com- 
pany, they  not  principals  in  the  murder  or  manslaugh- 
ter. 443,  444 

Where  many  came  to  commit  a  disseisin,  and  one  killed,  all 
the  company  arraigned  as  principals,  and  condemned;  but 
it  seemeth  to  be  only  manslaughter.  444 

If  many  come  together  on  an  imkwful  design,  and  one  of  the 
VOL.  II. — 39 
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company  kills  one  of  the  adverse  party  without  fibetment 
of  the  rest  to  the  homicide,  none  guilty,  but  those  that  gave 
the  stroke,  or  actually  abetted.  Pag^  444 

Many  come  to  remove  a  nuisance  committed  in  the  high- 
way, they  are  opposed  by  divers  others,  one  of  the  former 
party  strikes  one  of  the  latter  suddenly,  and  kills  him  with- 

'  out  abetment  of  the  rest,  he  who  strikes  is  guilty  of  man- 
slaughter, rest  not  guilty  without  abetment.  ih. 

But  if  it  had  been  no  nuisance,  rest  had  been  guilty.  444, 445 

ISA.  hath  good  title  to  his  house,  or  be  in  possession  for  three 
years  (in  which  case  he  may  detain  by  force  by  8  H.  6.)  if 
any  person  come  to  rob  or  kill  him,  and  he  shoot  and  kill 
him,  no  felony,  nor  forfeits  he  his  goods,  as  in  case  of 
homicide  se  defendendo.  445 

But  if  Ji.  come  to  enter  with  force  [being  ousted,]  and  in 
order  thereto  shoot  at  his  house,  and  B.  the  possessor 
having  other  company  in  his  house  shoots  and  kills  «^. 
manslaughter  in  B.  ib. 

In  this  case,  if  B.  shoot  out  of  his  house  and  kill  ^.  not 
felony  in  the  rest  of  the  household ;  nay,  tho  he  had  hired 
an  extraordinary  guard  (as  by  law  he  might.)  yet  this  not 
manslaughter  in  the  rest  of  the  company,  because  assemblf 
lawful.  ib. 

Actual  abetting  will  make  the  rest  principals.  ib. 

Some  present  and  abetting  may  be  guilty  of  homicide,  and 
not  murder,  others  of  murder.  ib. 

The  master  assaults  another  with  malice  prepense,  servant 
ignorant  of  the  malice,  takes  part  with  master,  and  kills 
the  other,  manslaughter  in  servant,  and  murder  in  mas- 
ter. 446 

Wherein  murder  and  manslaughter  differ.  449,  466 

In  appeal  of  murder,  whether  jury  may  acquit,  or  must  find 
party  guilty  of  manslaughter.  449,  450 

What  malice  constitutes  murder.  451 

Malice  in  fact  defined.  ib. 

The  distinction  of  malice  in  law  into  its  different  kinds.  451, 

455 

From  what  circumstances  evidences  of  malice  in  fact  must 
arise.  451 

It  must  be  compassing  some  bodily  harm.  ib. 

A  long  suit  in  law  not  sufficient  evidence  of  malice  in  fact,  but 
how  it  may  be  heightened  into  malice  prepense.  452 

•S.  and  B.  are  at  malice,  and  reconciled,  and  after  on  a  new 
occasion  fall  out,  and  one  kills  the  other,  not  murder;  con- 
tra,  if  reconciliation  coimterfcit.  ib. 
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If  malice  between  A.  and  B.  and  they  meet  and  fight,  A. 
gives  first  blow,  yet  if  B,  kill  him  (otherwise  than  in  his 
own  defense)  it  is  murder.  Page  452 

If  malice  between  them,  and  A,  assault  B.  and  after  flies  to 
the  wall,  and  there  in  his  own  defense  kill  B,  by  some  it 
is  murder;  sed  quxre.  ib, 

A  quarrel  between  A,  and  B.  A,  challenges  B.  B.  declines 
it,  but  at  length  to  vindicate  his  reputation  meets  and  fights, 
and  kills  A.  murder.  452,  453 

A.  challenges  B,  B.  declines  it,  but  signifies  that  he  will 
defend  himself,  if  B,  going  about  his  occasions  is  assaulted 
by  A.  and  killed,  murder  in  A.  but  if  B.  had  killed  A,  it 
had  been  se  defendendoy  if  he  could  not  escape,  otherwise 
manslaughter;  but  if  only  a  disguise,  murder.  453 

If  A.  and  B,  fall  out  on  a  sudden,  and  presently  agree  to 
fight,  and  each  fetcheth  a  weapon,  and  goes  into  the  field, 
and  one  kills  the  other,  only  manslaughter;  if  they  had 
time  to  deliberate,  murder.  ib. 

The  child  of  A.  beats  child  of  B.  who  runs  home  to  his  father, 
and  he  runs  three  quarters  of  a  mile,  beats  the  other  child, 
and  kills  him,  manslaughter.  ib. 

Keeper  of  a  park  finding  a  boy  stealing  wood  bound  him  to 
his  horse's  tail,  and  beat  him,  horse  ran  away,  killed  the 
child,  murder.  454 

From  moderate  correction  of  a  servant  death  casually  ensues, 
homicide  per  infortunium.  ib. 

But  if  nflaster  design  immoderate  correction,  or  strike  with  a 
lethal  weapon,  and  kills  servant,  murder;  what  circum- 
stances considerable  in  this  case.  454,  474 

One  hath  liberty  of  infangihie/y  steward  gives  judgment  of 
death  against  a  prisoner  against  law,  not  murder,  quia 
factum  judicialitlry  licit  ignoranllr.  454 

Killing  without  provocation,  murder.  455 

Wilfully  poisoning  implies  malice.  ib. 

Killing  one  come  to  demand  debt,  or  serve  process,  mur- 
der, ib, 

A.  distorts  his  mouth,  and  laughs  at  B.  who  thereon  kills  him, 
murder.  ib. 

A.  passing  the  street,  B.  takes  the  wall,  and  thereupon  A. 
kills  him,  murder;  but  if  J9.  had  justled  A.  it  had  been 
only  manslaughter;  so  if  A,  riding  on  the  road,  B.  whips 
his  horse  out  of  the  track,  and  then  A.  lighting  kills  B. 
manslaughter.  455, 456 

Words  no  provocation  to  kill  a  man,  nor  will  they  lessen  a 
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crime  from  murder  to  marisiaaght 

menace  of  bodily  harm. 
If  Ji.  give  indecent  language  to  B.  and 

but  not  mortally,  and  then  A,  strikes 

kilis  A.  by  many  only  manslaughter 
»9.  sitting  in  an  ale-house,  a  womao  a 

uhortf  A.  at  a  distance  throws  a  b 

kills  her;  qustre,  whether  murder  or 
The  nature  of  the  weapon,  wherewitl 

side  red. 
A.  and  Jt.  at  difference,  A.  bids  B.  t 

sleeve  to  take  occasion  to  strike  B. 

A.  strikes  B.  whereof  he  dies,  murdc 
A  chiding  between  husband  and  wife,  i 

with  a  pestle,  and  kills  her,  murder. 
A  bailiff  comes  to  execute  a  process, 

warrant,  if  such  bailiff  be  killed,  onl] 
If  any  minister  of  justice  be  killed  doir 

der,  tho  in  the  night,  or  on  a  Sunday 
But  if  the  process  be  executed  out  of  ju 

only  manslaughter;  so  it  is,  if  court 

process. 
Murder  to  kill  an  officer,  tho  be  she' 

mace,  where  it  is  not  demanded. 
Tho  bailiff  use  no  words  of  arrest  n< 

murder  to  kill  him  doing  his  duty. 
But  if  officer  doth  what  is  not  warrai 

window  to  arrest,  there,  if  slain,  man 

If  he  enter  by  an  outward  door,  he  n 
door,  killing  him  in  such  case,  murdc 

Where  officers  may  justify  breaking  opi 
consequently  murder  to  kill  them  so  < 

Where  constable  acts  out  of  his  vill  \ 
rant,  killing  him  only  manslaughter; 
man  in  execution  of  a  particular  pre 
peace  directed  to  him  by  name  to  sup 
of  B,  or  to  arrest  one  for  some  misid 
the  jurisdiction  of  the  justice,  murdc 
must  shew  his  Warrant,  or  signify  th< 

If  justices  warrant  express  not  the  caua 
yet  if  he  had  jurisdiction,  killing  offi< 
murder. 

Where  two  constables  and  their  assist 
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against  another,  and  party  of  one  constable  kills  one  of  the 
other  party,  but  manslaughter.  Poge  460 

Sheriff  having  a  writ  of  possession  against  house  of  ^.  A. 
gains  constable  of  vill  to  oppose  sheriff,  and  in  conflict  con- 
stable is  killed,  not  so  much  as  manslaughter;  but  if  any 
of  sheriff's  officers  are  killed,  murder.  lA. 

Killing  bailiff^  constable  or  watchman  doing  his  duty;  mur- 
der. 457,460,463,  ii.  90,98 

What  sufficient  notice  that  a  man  is  a  bailiff,  constable  or 
watchman,  to  make  it  murder.  460  to  464.  ii.  90 

What  a  necessary  notification  of  a  man's  being  a  private  bai- 
liff. 461 

Rioters  assembled  in  a  house,  some  issue  out  and  kill  a  con- 
stable's assistant  within  view,  murder  iu  those  in  the  house, 
who  abetted  the  assault.  463,  464 

Killing  those,  that  come  voluntarily  to  a  constable's  assistance, 
as  well  as  those  that  are  called,  murder.  ib. 

Killing  assisting  during  necessary  retreat  oi  constable,  mur- 
der. \h. 

On  hut  and  cry,  tho  without  justice's  warrant,  or  constable  a 
pursuant  is  killed  by  a  malefactor,  murder;  all  malefactors 
in  the  same  field  principals ;  one  taken  before  party  hurt, 
not  guilty y  unless  after  taken  he  had  animated  malefactor 
to  kill  the  party.  465.  ii.  100 

A  press-master  impressed  B.  and  with  assistance  of  C  laid 
hold  on  him,  D,  finding  fault  with  C.'s  rudeness  a  quarrel 
arose,  D.  killed  C.  but  manslaughter.  ib. 

A.  comes  to  rob  B.  and  either  without,  or  on  resistance,  A. 
kills  him,  murder.  465,  474 

So  if  men  come  to  steal  deer  in  a  park,  or  rob  a  warren,  and 
parker  or  warrener  resists,  and  is  killed,  murder.  i*. 

If  prisoner  die  by  duress  of  gaoler,  murder.  466 

What  the  form  of  pardon  of  murder,  what  of  manslaugh- 
ter: Where  a  special  non  obstante  of  13  /?.  2.  necessary. 

466,  467 

How  one  indicted  of  murder  having  a  pardon  of  felony,  or 
felonica  interfectio  must  plead.  467 

1  Jac.  of  stabbing^  tho  temporary,  by  17  Car.  1.  continued 
till  some  other  act  should  be  made  to  continue,  or  discon- 
tinue it.  468 

Usual  to  prefer  two  indictments,  one  of  murder,  another  on 
this  actj  and  to  try  that  of  murder  first,  convict  on  either, 
ousted  of  clergy.  ib. 

How  indictment  on  this  act  must  be  to  oust  clergy;  need  not 
conclude  contra  formam  stat.  good  with,  or  without  it.  ib. 
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Throwing  a  hammer  and  killing  a  ras 

thrusting  within  this  act. 
Stabbing,  or  thrusting  with  a  sword  oi 

whether  a  shot  with  a  pistol,  or  blow 

be  within  it,  quaere. 
A  cudgel  in  the  deceased's  hands,  a  wea 

viz.  such  as  might  do  hurt. 
One  within  words  of  the  ac/,  not  withir 
If  a  mason  m  building  voluntarily  let 

another,  without  due  warning,  at  leas 

Two  playing  at  cudgels,  or  wrestling  b 

at  foils,  one  casually  kills  the  other,  m 
If  ^.  cut  the  hedges  of  B.  and  B.  beat  I 

manslaughter. 
Several  come  to  enter  A.^s  house  as  trc 

of  them,  manslaughter. 
If  one  throws  a  stone  over  an  house 

hurt,  the  intention  makes  it  murder  c 
Shooting  at  deer  in  another's  park,  sa 

glanceth  and  kills,  manslaughter. 
Throwing  a  stone  with  intent  to  kill  a 

it  kills  a  by-stander,  manslaughter. 
•4.  drives  his  cart  carelessly,  and  it  ru 

street,  and  yet  drives  on,  and  kills  th 

if  he  saw  it  not,  manslaughter. 
One  riding  in  the  street  whips  his  horse. 

and  kills  him,  manslaughter. 
But  if  he  rid  so  in  a  press  of  people  to  d 

killed  another,  murder. 
If  there  be  malice  between  A.  and  L 

fight  upon  it,  tho  A.  gives  first  blo\ 

far  as  he  can  with  safely,  yet  if  B.  k 
•4.  assaults  B.  B.  thereon  strikes  A.  w 

him,  manslaughter. 
UA.  upon  malice  prepense  strikes  B. 

wall,  and  there  in  his  own  defense  ki 

cumstances  murder,  or  se  defendendc 
If  a  prisoner  resists  not,  but  flies,  yet  of 

cue  strikes  him,  whereof  he  dies,  mu: 
Bailifi'  killing  a  man  flying  to  avoid  ar 

murder. 
If  A.  assaults  B.  first,  and  /?.  re-assaul 

that  A.  cannot  retreat  to  the  wall  with 

he  fall  on  the  ground  upon  B.^s  as» 
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it  is  not  se  de/endendo^  but  murder  or  homicide  according 
to  the  case.  Page  482 

Necessity  of  flying  shall  not  be  taken  as  a  flight,  in  favour  of 
assailant.  482 

j2,  assaults  B.  B.  by  his  own  courage  and'address  precludes 
flight  of  v?.  then  ^,  kills  him,  manslaughter.  483 

Killing  on  a  sudden  falling  out,  manslaughter.  ib. 

•^.  assaults  the  master,  and  servant  in  defense  of  him  kills 
•4.  if  master  not  driven  to  extremity  manslaughter  in  ser- 
vant. 484 

Like  law  of  a  master  killing  in  defense  of  his  servant;  hus- 
band of  the  wife,  the  child  of  the  parent,  and  I  converso.  ib. 

If  husband  or  father  kill  one  that  attempts  to  ravish  the  wife 
or  daughter,  if  it  might  have  been  otherwise  prevented, 
manslaughter.  485 

Killing  one,  who  pretending  title  takes  goods  as  a  trespasser, 
manslaughter.  485, 486 

Killing  a  trespasser  in  defense  of  a  man's  house,  manslaugh- 
ter. 485,  487 

Killing  adulterer  in  the  act  with  the  wife,  manslaughter,    ib. 

^.  is  suspected  by  B.  of  felony,  tho  no  felony  committed, 
neither  is  j1.  indicted,  nor  probable  cause  of  suspicion, 
if  on  offer  to  arrest  him  by  B.  he  resists  or  flies,  whereby 
B.  cannot  take  him  without  killing,  and  B.  kills  him,  at 
least  manslaughter ;  but  if  a  felony  committed,  and  there  be 
cause  to  suspect  j9.  tho  innocent,  if  B,  kill  ^.  in  this  pursuit, 
whether  it  excuse  him  from  manslaughter.  490 

If  a  man  have  a  park  within  a  forest,  where  he  may  hunt,  and 
forester  kills  purloin-man,  or  his  servant  hunting  in  his 
purloin,  murder  or  manslaughter  according  to  the  case.  491 

What  authority  homicide  in  execution  of  justice  requires  in 
the  judge  that  gives,  and  officer  that  executes  judgment. 

497,498,499 

Giving  judgment  of  death  without  jurisdiction,  if  executed, 
murder.  497 

Justice  of  peace  gives  judgment  in  treason,  whether  murder 
or  misprision  only.  497, 498 

Where  proceeding  of  judges  in  capitals  without  strict  extent 
of  their  commission,  or  where  their  proceeding  after  their 
commission  is  determined,  is  not  murder,  but  a  great  mis- 
prision. 498,  499 

Executing  martial  law  in  time  of  peace,  murder.      499, 500 

Where  the  judge  hath  jurisdiction  of  the  cause,  officer  exe- 
cuting sentence  not  guilty jiho  the  judge  err;  but  other- 
wise, if  he  hath  no  jurisdiction.  501 
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If  a  stranger  of  his  own  head  ezecui 

If  a  private  kills  one  suspected  on  his  f 
submit,  if  innocent,  at  least  manslau 
cent  man  not  bound  to  take  notice 
authorized  to  arrest  him. 

If  one  arresting  on  suspicion  break  o] 
felon,  justifiable;  contra^  if  innocent 

If  before  or  after  arrest,  B.  an  in  no 
draws  his  sword  and  assaults  ^.  i 
and  ^.  presses  upon  him  to  take  o 
conflict  B.  kills  •/?.  it  is  murder,  or  if 
fiable. 

If  one  arrested  on  suspicion  kills  pari 
supposing  party  arrested  innocent,) 

Bailiff  about  to  take  a  prisoner,  before  i 
his  sword,  and  kills  him,  murder. 

If  there  be  a  felony  done,  ./f.  suspc 
grounds,  and  acquaints  constable  wi 
aid  to  take  him,  if  constable  on  su 
thereof  be  killed,  it  is  murder. 

If  there  be  a  warrant  against  one  for  t 
the  peace,  and  he  flies,  and  will  not 
being  taken  makes  his  escape,  and  o 
der. 

Vide  Arrest,  Clebgt,  Homicide  peb 
MUTE. 

If  prisoner  prosecuted  on  28  H.  8.  for 
on  the  high  sea  stand  mute,  he  sha 
dure. 

Whether  peine  fori  ^  dure  be  pardoned 
all  contempts. 

In  case  of  demurrer  no  such  judgment 

Where  defendant  fails  in  pleading  no 
himself  on  his  country,  it  is  in  la 

Antienlly,  if  felon  peremptorily  challeng 

he  was  put  to  peine  fori  5*  dure. 
•  If  before  22  H,  8.  felon  had  pleaded 
himself  on  the  country,   and   chall 
under  three  juries,  whereby  jury  re 
was  granted,  and  he  then  stood  mu 
him  on  his  plea  not  guilty. 
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If  prisoner  hath  pleaded  to  the  conntrv,  and  when  tried  says 
nothing,  no  penance  shall  be  inflicted,  but  jury  shall  be 
taken.  ii.  Page  299 

If  felon  challenge  above  twenty,  challenge  only  over-ruled, 
and  jurors  sworn.  ii.  270,  316 

If  he  hath  received  his  judgment  already,  or  be  convict,  and 
brought  to  the  bar,  and  be  demanded  what  he  can  say 
why  judgment  should  not  be  given  against  him,  or  why 
execution  should  not  be  awarded,  if  he  say  nothing,  it 
shall  not  be  inquired  whether  he  can  speak  or  not,  but  he 
shall  have  present  judgment,  or  execution.         ii.  314,  315 

But  if  a  long  time  hath  passed  between  his  conviction  and 
judgment  and  this  second  calling  to  the  bar,  it  is  prudent 
to  inquire  by  witnesses,  whether  he  can  speak.  ii.  315 

If  one  abjure,  or  be  outlawed  of  felony  and  return,  and  be 
brought  to  the  bar  to  shew  cause,  why  execution  should 
not  be  done,  if  he  stand  mute,  an  inquest  of  office  is  to 
be  taken,  and  if  it  be  found  that  he  hath  lost  his  speech 
by  visitation  of  God  since  his  abjuration,  they  shall  in- 
quire of  the  identity  of  the  person  before  judgment  or 
execution  shall  be  awarded;  so  if  he  were  brought  in  on 
a  cap.  utlegai.  or  Aab.  corpus.  ib. 

If  one  indicted  or  appealed  of  felony  pleads  not  guilty^ 
and  puts  himself  on  the  country,  and  jury  remains  on 
challenges  till  another  day,  and  then  appear,  and  pri- 
soner stands  mute,  yet  this  not  standing  mute,  for  inquest 
shall  be  taken  on  issue  already  joined*  ii.  315, 316 

In  that  case  court  having  any  doubt,  hath  used  to  inquire 
by  inquest,  sometimes  by  inquiry  ex  officio  by  inquest 
impannelled  to  try  the  issue,  whether  be  stands  mute  of 
malice,  or  ex  visit  at  ione  Dei.  ii.  315, 316, 321 

When  one  said  to  stand  mute.  ii.  316, 317 

If  felon  stand  mute,  court  ex  officio  ought  to  impannel  a 
jury  as  inquest  of  office  to  try,  whether  it  be  of  malice, 
or  not;  and  if  they  find  it  to  be  of  malice,  he  shall  have 
judgment  of  peine  fort  4*  dure^  if  otherwise,  they  ard  to 
inquire  of  all  the  points  material  for  his  defense.       ii.  317 

On  indictment  of  treason  judgment  of  treason  shall  be  given 
against  party  standing  mute.  ii.  317 

In  treason,  tho  one  standing  mute  shall  be  convicted,  yet 
there  are  some  antient  instances  to  the  contrary,  as  en 
indictment  for  counterfeiting  coin,  but  now  the  law  is 
otherwise.  •  223,328 

One  arraigned  for  petit  treason,  challenging  above  thirty-five 
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shall  have  judgment  oi  peine  fori  fy  i 

ment  entered.  Pf^g^^  3 

In  appeal,  if  appellee  stand  mute,  judgm 

be  given. 
One  arraigned  before  lord  steward  on  3: 

mute,  shall  have  judgment,  as  if  com 
Peer  arraigned  on  indictment  of  felony 

fusing  to  plead,  shall  have  this  judgm 
A  woman  shall  have  same  judgment,  if 
One  indicted  of  petit  larciny  refusing  to 

same. 
If  a  woman  be  indicted  for  simple  lai 

10.r.  tho  she  shall  only  be  burnt  in  \\ 

she  refuse  to  plead,  judgment  of /y^i 

be  given  against  her. 
If  a  new  felony  be  made  by  stat.  tho  it 

ing  mute,  this  judgment  incident  to  it 
In  rape,  made  felony  by  Weatm,  2.  if  p 

shall  have  judgment  of  penance. 
If  this  judgment  be  given,  yet  if  offense 

allowed. 
Prisoner  to  have  trina  admonitio  and 

himself. 
Judge  to  hear  witnesses  on  oath  to  gi 

mony  of  his  guilt. 
If  the  offense  be  within  clergy  duty  of  j 

not  prayed,  and  that  as  well  after  ju 

as  before. 
Judgment  of  penance  was  by  common  1 
One  indicted  of  felony  before  justices  oj 

fyc.  is  convict,  if  redord  of  conviction 

R.  and  the  prisoner  (\lso,  he  shall  be 

can  say,  why  execution  should  not  be 

removed ;  if  he  say  nothing,  it  shall  be 

of  office,  whether  same  person. 
How  judgment  of  peine  forte  4*  dure  e 

ner  doth  not  directly  answer. 
How  entered  where  he  stands  wholly  m 
NECESSITY. 
Necessity  of  preserving  the  peace  by  tal 
•    factors  excuseth  some  acts  from  being 

wise  were  felony. 
The  dangerous  doctrine  of  the  casuists 

futed. 
By  the  laws  of  England^  if  one  being  i 
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want  of  victuals  or  clothes,  shall  on  that  account  clandes- 
tinely, 4*  animo  furandi  steal  another  man's  goods  it  is 
capital.  Page  54 

This  rule,  in  casu  extremae  necessitatis  omnia  sunt  com^ 
munioj  holds  in  some  particular  cases,  where  by  tacit  con- 
sent of  nations,  or  some  particular  countries  or  societies,  it 
hath  obtained.  55 

If  king's  enemies  come  into  a  county  with  a  power  too  strong 
for  county  to  resist,  and  will  plunder  the  country,  Ymless 
a  composition  be  made  with  them,  such  a  ransoming  them- 
selves is  so  far  from  being  treason,  that  it  hath  been  al- 
lowed as  lawful,  and  in  what  respects.  57 

Joining  with  rebels  pro  timore  mortis  and  departing  from 
them  as  soon  as  parties  can,  no  levying  war.  139 

Quicquid  necessitas  cogit^  defendity  refuted.  565 

Difference  between  times  of  war  and  public  insurrection  or 
rebellion,  and  times  of  peace,  for  in  times  of 'war  and  public 
rebellion,  when  one  is  under  so  great  a  power,  that  he  can- 
not resist  or  avoid  it,  law  in  some  cases  allows  an  impunity 
for  parties  compelled,  or  drawn  by  fear  of  death  to  do  some 
acts  in  themselves  capital,  which  admit  no  excuse  in  time 
of  peace.  49 

But  if  whole  circumstances  of  case  be  such,  that  he  can 
conveniently  resist  or  avoid  the  power  of  the  rebels,  he  is 
not  excused;  if  on  pretense  of  fear  or  doubt  of  compulsion, 
he  assist  them.  51 

If  a  man  be  menaced  with  death,  unless  he  will  commit  an 
act  of  treason,  Src.  fear  of  death  does  not  excuse  him,  and 
why.  ib. 

If  one  be  desperately  assaulted,  and  in  peril  of  death,  and  can- 
not otherwise  escape,  unless  to  satisfy  his  assailant's  fury 
he  will  kill  an  innocent  man  then  present,  fear  and  actual 
force  will  not  acquit  him  of  murder,  if  he  do  the  fact.      ib. 

A  bare  fear,  tho  upon  a  just  cause,  and  tho  it  be  fear  of  life, 
gives  not  a  man  power  to  take  away  life  of  another,  but 
what  kind  of  danger  it  must  be.  52 

Where  vis  major  quam  resisti  potest  excuselh  in  criminal, 
tho  not  in  civil  actions.  139 

Conscience  binds  not  one  to  keep  an  oath  extorted  by  menace 
of  death.  532 

One  of  necessity  kills  a  felon  or  suspected  person  flying  •or 
resisting  before^  or  after  arrest ^  where  homicide  justifia^ 
ble^  or  excused.     Vide  Homicide. 
NON-FEASANCE.— Firfc  Infant. 
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NON  OBSTANTE. 

Prohibitory  clause  in  8  R.  2.  that  no  man  of  law  shall  be 
justice  in  his  own  county^  usually  dispensed  with  by  a 
nan  obstante.  ii.  Pagt  32 

NOTICE.— FiW«  Ignorance. 
NUL  TIEL  RECORD.— Firfc  Pleas. 
OATH. —  Vide  Alligbance. 
OVERT  ACT.— Vide  Treason. 
OUTLAWRY. 
At  what  age  awardable  against  an  infant  for  felony  on  indict- 
ment. 23.  ii.  208 
Possibly  process  of  outlawry  may  go  against  receiver  of  a 
traitor  at  same  time  as  against  principal,  and  tho  prin- 
cipal appear,  process  may  go  on  against  the  other;  con- 
tra in  felony.  238 
A  traitor  rendering  himself  on  outlawry  within  a  year  shall 
be  received  to  traverse  indictment.  295 
What  acts  take  away  from  person  outlawed  for  treason  ad- 
vantage of  reversal  of  outlawry,  because  party  out  of  the 
realm,  but  extend  not  to  other  offenses.  354 
Where  justices  of  oyer  and  terminer  may  issue  process  of 
outlawry.                                                                         ii.  31 
On  inquisition  before  coroner  returned  before  justices  of  gaol- 
delivery y  they  cannot  make  process  of  outlawry.         ii.  37 
They  cannot  make  out  cap.  or  exigent.                        ii.  199 
w9.  and  B.  indicted  before  justices  of  peace,  indictment  deliv- 
ered over  to  justices  of  gaol-delivery y  Is.  appears  and  is 
acquit,  B.  appears  not,  record  must  be  removed  into  B.  R. 
and  thence  process  of  outlawry  issued.                  ii.  37,  38 
Justices  of  peace  by  common  law  in  their  sessions  may  pro- 
ceed to  outlawry  on  indictments  found  before  them,  and  in 
popular  actions  by  statutes.                                           ii.  52 
21  Jac.  gave  process  of  outlawry  in  popular  actions,    ii.  113 
But  they  cannot  issue  capias  utlegatum^  but  must  return  re- 
cord of  outlawry  into  B.  R.  and  thence  it  shall  issue,     ib. 
Whether  coroner  can  make  out  process  of  outlawry  against 
defendant  in  appeal.                                               ii.  67, 199 
Where  process  of  outlawry  lies  against  a  peerj  or  not. 

ii.  177,199,200 
In  some  cstses  on  indictment  it  lies  not  against  a  commoner. 

ii.  194 

Whether  outlawry  an  attainder.     531.  ii.  205,  206,  350,  352 

Tho  attainder,  yet  small  exceptions  are  allowed  to  process 

or  return,  and  so  by  writ  of  error  easily  reversible,  and 

party  put  to  plead  to  indictment.  ii.  198 

One  outlawed  prays  respite  to  purchase  a  writ  of  error^  B.  R> 
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usually  prefixeth  a  day  for  that  purpose,  and  in  mean  time 
remits  him  to  marshal,  and  respites  his  execution;  but 
prisoner  must  allege  error  in  law  or  fact  to  satisfaction  of 
court;  if  court  dissatisfied,  they  may  award  execution  pre- 
sently, ii.  Pagt  408 

One  attaint  by  outlawry  of  treason,  ^c.  shall  not  be  appealed 
or  indicted  bill  outlawry  reversed.  ii.  852 

If  two  coroners  in  a  county,  or  more,  one  may  execute  the 
writ,  as  in  case  of  an  exigent;  but  return  must  be  in  name 
of  coronaiores.  417.  ii.  56j  195 

By  5  E,  3.  justices  of  oyer  and  terminer  may  issue  process 
against  felons  in  a  foreign  county.  576 

In  whose  name,  and  under  whose  teste  such  process  shall 
issue;  clerk  of  assise  has  a  special  seal  for  them. 

576.  ii.  199 

Tho  indictments  be  not  discontinued  by  demise  of  kingy  in 
some  cases  process  are.  ii.  189,  209 

In  indictments  of  trespass,  venire  facias  first  process,  and 
when  non  est  inventus  is  returned,  cap.  and  exigent,  ii.  194 

In  all  indictments  of  felony  or  treason  process  by  cap.  and 
exigent  lies,  and  at  common  law  there  was  but  one  cap. 
and  on  non  est  inventus  and  exigent,  and  so  to  the  out- 
lawry. 576.  ii.  194 

In  what  cases  25  E.  3.  requires  two  capiases,  and  how  second 
capias  returnable.  ii.  194 

It  extends  not  to  treason;  exigent  in  treason  must  issue  on 
return  of  non  est  inventus  on  first  cap.  ib. 

So  in  indictment  of  murder  or  appeal  of  robbery,  but  in  B. 
R.  there  shall  be  two  cap.  in  indictment  or  appeal  of  rob- 
bery, ib. 

At  this  day  process  on  indictment  of  any  felony  is  only  one 
cap.  and  then  exigent.  ii.  195 

25  E.  3.  an  impracticable  law.  ib. 

But  by  8  H.  6.  in  indictments  or  appeals  of  treason,  or  any 
felony  or  trespass  against  one  of  another  county,  after  one 
cap.  a  second  cap.  with  proclamations^  and  how  returna- 
ble, shall  be  granted  to  sheriff  of  that  county,  wherein  he 
is  supposed  to  be  conversant,  before  exigent  shall  issue. 

576.  ii.^195 

But  if  party  were  conversant  in  county,  where  indicted,  at 
lime  of  felony  or  treason  committed,  process  to  bo  at  com- 
mon law.  ib. 

A  proviso  in  8  H.  6.  not  to  extend  to  B.  R.  or  Chester,  ii.  195 

By  10  ^.  6.  same  process  [as  by  8  H.  6.]  directed  on  indict- 
ment of  felony  or  treason  removed  into  B.  R.  by  certiorari^ 
or  into  any  other  courts.  ib. 
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iDdictroents  of  felony  or  treason  originally  taken  in  B.  R. 
are  not  within  these  aclSy  but  by  6  H,  6.  before  exigent 
awarded  court  shall  issue  a  cap,  to  sheriff  of  county,  where 
indictment  taken,  and  another  to  sheriff,  where  party  is 
named,  having  six  weeks  time  at  least  before  the  returu. 

ii.  Page  195 

6  H.  6.  made  perpetual  by  8  H.  6.  576 

These  acis  of  little  effect;  for  if  party  was  conversant  in 
county,  where  fact  committed,  (as  he  cannot  be  otherwise) 
then  he  may  be  named  of  that  place  in  indictment,  and 
process  is  to  go  as  at  common  law  before  these  acis;  and 
this  is  now  the  usual  course.  ii.  196 

If  J.  S.  be  indicted  in  county  of  B.  for  a  felony  there  com- 
mitted, and  indictment  runs  J.  S.  nuper  de  A.  in  com.  B. 
alias  diet.  3.  S.  nuper  de  D.  in  com.  S.  there  shall  no  pro- 
cess go  to  sheriff  of  S.  because  that  addition  is  only  in  the 
alias  diclttSj  and  therefore  process  shall  only  issue  in 
county  of  B.  and  same  law  in  appeal.  ib. 

If  it  runs  J.  S.  de  A.  in  com.  B.  nuper  de  C.  in  com.  D.  cap. 
shall  issue  only  in  com.  B.  but  if  it  runs,  J.  S.  nuper  de  A. 
in  com.  B.  nuper  de  C.  in  com.  D.  a  cap.  shall  only  go  into 
the  county  of  B.  where  he  is  indicted,  but  on  return  there- 
of, (if  it  be  before  commissioners)  a  cap.  with  proclama- 
tions shall  issue  to  sheriff  of  D.  and  if  in  B.  R.  on  an 
indictment  found  there,  one  cap.  to  one  sheriff,  and  another 
to  the  other  sheriff,  according  to  6,  8  4*  10  ^.  6.  ib. 

.  If  one  be  indicted  by  name  of  J.  S.  nuper  de  A.  in  com.  Ces- 
triae,  the  second  cap.  with  proclamation  shall  be  awarded 
to  the  prince^  or  his  lieutenant,  and  the  like  to  bishop  of 
Durham^  or  chancellor  of  Lancaster.  ii.  196, 197 

»  Exposition  on  2  H.  5.  enabling  the  chancellor  on  complaint 
of  any  felony  or  riot  to  issue  a  cap.  and  writ  of  proclama- 
tion, ii.  197 

Tho  this  be  marked  as  an  obsolete  statute,  no  act  repeals  it, 
save  implication  of  16  C.  1.  which  it  seems  not  to  do.    ib. 

Yet  never  put  in  ure:  ii.  198 

B.  R.  either  on  indictment  taken  before  them,  or  removed 
thither  by  certiorari^  may  issue  cap.  and  exigent  into  any 
county  in  England  on  a  non  est  inventus  returned  by 
sheriff  of  county,  where  party  indicted,  and  a  testatum 
that  he  is  in  some  other  county.  ib. 

In  appeal  by  writ  against  principal  and  accessary,  which  is 
general  till  declaration,  plaintiff  must  at  his  peril  distin- 
guish the  process,  for  if  he  take  his  exigent  against  all,  he 
must  count  against  all  his  principals.  ii.  200 
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But  in  appeal  by  bill  or  indictment,  cap.  is  against  them  all 
but  when  it  comes  to  the  exigent/iishM  issue  only  against 
principal,  and  process  be  continued  by  cap.  infinite  against 
accessary  till  principal  be  outlawed,  and  then  exigent  shall 
issue  against  accessary.  ii.  Page  200 

If  accessary  appear  on  cap.  he  shall  not  be  let  to  bail,  and 
have  idem  dies  by  bail  till  process  be  determined  against 
principal.  ib. 

If  two  be  indicted  as  principals  in  felony,  and  another  as 
accessary  to  them  both,  exigent  against  accessary  shall 
stay  till  both  be  attainted  by  outlawry  or  plea.  ib. 

If  one  of  the  principals  be  acquitted,  whether  accessary  shall 
be  discharged.  624.  ii.  200,  201 

Whether  there  be  any,  and  what  diversity  in  this  case  be- 
tween indictment  and  appeal.  ii.  201 

If  defendant  render  himself  to  sheriff  before  quinto  exactus, 
and  appear  in  court  at  return  of  the  exigent^  and  plead, 
and  is  bailed,  and  then  makes  default,  inquest  shall  not  be 
taken  by  default  in  felony,  either  in  indictment  or  appeal, 
tha  it  may  in  other  cases,  but  a  new  cap.  shall  issuer,  and 
after  that  an  exigent,  and  a  cap.  against  the  bail.  ii.  201, 202 

Where  exigi  fac.  with  an  allocato  comitatu  shall  issue,  and 
where  exigi  fac.  de  novo.  ib. 

Demand  of  party  to  be  at  five  county-courts  successively 
held  one  after  another,  without  any  court  intervening. 

ii.  201 

If  where  there  are  but  two  county-courts  before  return,  if 
after  second  exactus  defendant  render  himself,  and  find 
mainprize,  and  at  return  make  default,  there  shall  issue 
no  exigi  fac.  with  an  allocato  com.  but  a  new  exigent  jdJii, 
a  cap.  against  the  bail.  ii.  201,  202 

How  an  exigi  fac.  with  allocato  husting  proceeded  on.  ii.  202 

If  defendant  appear  on  cap.  and  plead  to  issue,  and  is  then 
let  to  bail,  and  then  makes  default,  a  cap.  ad  audiendam 
juratam  shall  issue,  and  if  not  taken  thereon,  exigi  fac.  de 
novo;  but  if  brought  in,  he  shall  be  tried  on  his  plea. 

ii.  202,  224 

But  if  he  render  himself  on  exigent,  and  plead  tmt  guilty, 
and  be  let  to  bail  till  trial,  and  then  make  default,  whereon 
exigent  is  awarded,  and  he  is  brought  in  thereon,  he  shall 
plead,  and  be  arraigned  de  novo,  for  by  exigent  awarded 
first  issue  is  discontinued.  ii.  224 

If  on  cap.  or  exigent  sheriff  return  a  cepi  corpus,  and  at  the 
day  hath  not  the  body,  he  shall  be  punished,  but  no  new 
exigent  awarded,  because  in  custody  of  record.  ii.  203 
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But  if  parly  returned  outlawed,  process 

If  party  outlawed  be  in  a  house,  and 

opened,  constable,  or  any  other  pen 

outlawed  for  felony,  may  break  c 

him. 
What  certainties  return  of  outlawry  mu 
Where  a  certiorari  issued  to  coroners 

order  to  amend  return  of  outlawry. 
Goods  forfeited  from  teste  of  exigent. 
In  appeal,  if  exigent  be  well  awarder 

abated,  forfeiture  of  goods  by  exigen 
Tho  outlawry  be  reversed  for  error  ii 

being  well  awarded,  forfeiture  of  goo 
Special  writ  of  error  lies  on  award  of  & 

executors  to  reverse  award  of  exigen 
Instances  of  errors  in  fact. 
Avoiding  outlawry  avoids  not  exigent j 

If  party  render  himself  after  exigent  a 

indictment,  and  is  found  not  guilty^ 

stands. 
Necessary  for  party  outlawed  in  felon 

error  specially,  tarn  in  adjudicatione 

quitm  in  promulgatione  utlegariae. 
Error  in  exigent  cause  to  reverse  ou 

appeal  or  indictment,  on  which  exigen 

to  reverse  both  outlawry  and  exigem 
Without  judgment  of  reversal  in  a  writ 

exigent  awarded  stands,  tho  indictme 

abated. 
Outlawry  gives  forfeiture  of  lands  in  trc 

in  felony  to  lord. 
But  bare  judgment  of  outlawry  withoi 

no  attainder,  nor  gives  any  escheat. 
It  must  be  returned  by  sheriff  with  wri 

return  indorsed. 
If  there  be  a  quinto  exactus,  and  therei 

judicium  coronatorum,  but  no  returi 

lies  a  certiorari  to  the  coroners,  or  si: 

certify  same  in  B.  R.  and  for  what  pi 
Till  return  by  sheriff  party  outlawed  no 

action. 
Barely  on  return  of  outlawry  on  a  ctrtit 

indorsed  and  returned  together  with 

escheat  lies  for  the  lord. 


CONTAINED  IN  THE  TWO  PARTS.  681 

OUTLAWRY.— Con/intierf. 

If  certiorari  be  directed  to  sheriff  and  coroners,  and  exigent 
be  extant  in  court,  and  they  return  this  outlawry,  possibly 
it  may  be  a  sufficient  warrant  to  enter  it  of  record  as  a 
return  on  the  exigent.  ii.  Page  206 

Unless  exigent  is  some  way  returned  or  extant,  it  gives  king 
no  title  to  land  or  goods,  it  is  the  warrant  of  the  out- 
lawry, ii.  207 

Without  exigent  and  return  of  outlawry  on  it  there  is  neither 
disability,  forfeiture,  nor  escheat.  ib. 

A  certiorari  not  grantable  to  coroners  to  remove  outlawry 
after  parly's  death.  ib. 

Outlawry  avoidable  by  plea,  by  writ  of  identitate  nominisy 
or  by  writ  of  error.  ib. 

No  error  in  fact,  if  defendant  be  imprisonedj  provided  he  be 
brought  to  the  bar,  and  demanded,  if  he  will  appear  atid 
refuse.  ii.  208 

Of  avoiding  outlawry  of  felony  because  beyond  sea;  the  dis- 
tinctions, where  one  goes  beyond  sea  voluntarily,  or  in 
king^s  service,  and  where  he  goes  before  exigent  awarded, 
or  after.  ib. 

How  errors  in  these  cases  are  assigned;  how  attorney  general 
to  plead  to  the  errors,  4*c.  ib. 

Error  brought  on  outlawry  in  felony,  record  of  outlawry  cum 
omnibus  ea  tangenlibus  is  removed  into  B.  R.        ii.  209 

Party  must  render  himself  in  custody,  and  so  must  come  in 
person  to  the  bar,  and  when  demanded  what  he  can  say, 
he  is  to  pray  allowance  of  writ  of  error.  ib. 

Writ  being  allowed,  record  is  to  be  removed ;  what  parts 
record  consists  of.  ib. 

Then  party  to  assign  errors  in  person,  and  a  day  is  given  to 
king^s  attorney  to  reply  to  him,  and  in  mean  time  a  scire 
fac.  to  lord  mediate  4-  immediate  is  to  issae,  returnable  at 
fifteen  days  ad  audiendum  errores.  ii.  209 

If  any  lords  appear,  they  may  plead  to  the  errors;  if  sheriff 
returns  there  is  no  landy  then  court  proceeds  to  examine 
errors.  ib. 

Outlawry  being  reversed,  defendant  to  answer  indictment ; 
where  indictment  to  be  tried.  ib. 

For  forfeiture  by  outlawry  and  to  what  time  it  shall  relate. 

Vide  FOBFBITUBE. 

What  judgment  in  outlawry  of  felony  or  treason^  and  what 
award  of  execution  to  be  made.     Vide  Judgment. 

Vide  Gaol-deliv£by,  Justice  of  Peace,  Oyer  and  Ter- 
miner. 

VOL.  II. — 40 
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OYER  AND  TERMINER. 

Justices  must  be  by  commissioEiy  and  not  writ,  otherwise  their 
proceedings  void.  Page  498,  ii.  23 

May  issue  warrants  in  the  counties  within  their  commission 
for  taking  felons  or  surety  of  peace  within  their  limits.  579 

Quxrey  whether  they  may  not  issue  their  warrants  to  take 
any  indicted  of  felony  within  their  precincts,  the  they  be 
abroad  in  a  foreign  county,  by  5  E.  3.  ti. 

Distinction  between  ordinary  and  delegate,  justices  of  oyer 
and  terminer.  it  22 

To  whom  commission  directed,  and  how  it  runs.      iL  22, 23 

Commissioners  before  their  sessions  issue  a  precept  in  writing 
to  sheriff  to  return  a  jury  of  same  form,  as  commissioners 
of  gaol-delivery  do,  but  precept  by  justices  oi  gaol-delivery 
may  be  ore  tenue.  ii.  23, 34 

The  substance  of  the  precept.  ii  26, 27 

Others  may  be  added,  or  their  power  contracted  by  associa- 
tioUf  or  si  non  omnesy  and  so  in  commissione  oi  gaol-deli- 
very, ii.  23 

One  sitting  without  adjournment  detennines  their  commission, 
but  tho  appointed  pro  hde  vice  only,  they  may  continue 
their  session  from  day  to  day  by  adjournment;  the  like  for 
all  other  commissions.  498, 499.  ii.  24 

Not  always  necessary  to  enter  adjournment  on  record,  (tho 
in  many  cases  fit,)  and  if  not  entered,  session  relates  to  first 
day,  and  records  are  entered  as  of  thai  day.  ii.  24 

Where  necessary  to  enter  their  adjournment.  ii.  24, 261 

How  many  ways  these  commissions  are  determined.  iL  24, 25 

Supersedeas  suspends  their  power,  procedendo  revives  it 

iL25 

How  many  kinds  of  notice  of  a  new  commission  determines 
the  former.  499.  ii.  25 

Where  a  general  commission  is  determined  pro  tanio  by  a 
special  commission.  iL  21, 25 

Where  a  special  by  a  general,  or  not.  ib. 

If  there  be  a  general  commission,  and  a  special  one  for  a  fran- 
chise, 4'^.  infra  com.  both  dated  same  day,  both  stand,  ii.  26 

Grcnerai  commission  extends  i&m  ir^fra  liieriates,  quim  ex- 
tra, ib. 

Regularly  they  cannot  proceed  on  any  indietment  taken  before 
others  than  themselves,  and  therefore  they  cannot  proceed 
on  coroner *s  inquest  or  indictment  of  felony  before  justices 
of  peace.  iL21, 27 

This  rule  extends  only  to  general  commissions.  ii.  27 

Not  to  inquisitions  taken  before  other  commissioBera  o(oj/er 

and  terminer.  ib. 
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A  general  power  is  givea  by  statute  to  justices  of  oyer  and 
terminer  to  proceed  on  indictments  taken  bjr  former  jus- 
tices, ii.  Pages  27,  405 

How  precept  to  return  a  jury  ought  to  be,  and  how  the  she- 
riff ought  to  return  it.  ii.  26,  27,  260,  261 

Whether  they  may  proceed  same  sessions  against  a  party 
indicted  before  them.  iL  28,  29,  261 

Difference,  where  party  in  prison,  or  at  large.  ii.  29 

Difference  between  treasons  and  felonies,  and  other  crimes,  ib. 

Whether,  if  cognizance  of  an  offense  be  limited  to  any 
court  of  record^  it  may  be  heard  and  determined  by 
them.         •  ib. 

They  cannot  assign  a  coroner.  ii.  31 

Where  by  statute,  they  may  issue  process  of  outlawry  into 
any  county,  and  a  capias  utlegatum.  iL  31, 199 

They  are  to  send  their  records  determined  into  the  Ex- 
chequer^  but  to  take  out  their  esCretes  first.  iL  31 

How  their  precepts  and  processes  are  to  be  signed  and 
sealed.  ib. 

How  they  antiently  made  their  warrants  for  execution  of 
capital  offenders.  ib. 

They  cannot  deliver  prisoners  by  proclamation.  ii.  34 

May  originally  take  indictments  of  felony  of  prisoners  in 
gaol.  ib. 

Justices  of  oyer  and  terminer j  gaol-delivery y  and  the  peace 
may  make  up  their  record  by  all  three  of  their  powers, 
and  best  shall  be  taken  for  the  king.  iL  34,  166 

They  may  take  indictments  of  treason,  if  parties  in  gaol, 
'  and  may  try  and  give  judgment.  iL  35 

Whether  they,  if  an  act  limit  an  offense  to  be  heard  before 
justices  of  peace,  have  a  jurisdiction.  iL  36 

Where  an  act  sneaks  only  of  justices  in  the  county,  they 
may  hear  and  aetermine  it.  t^. 

On  trial  of  felons  before  them,  if  prisoner  challenge  twenty, 
so  that  there  be  not  sufficient  remaining  of  the  pannel, 
tales  to  be  granted  by  precept  returnable,  as  case  requires; 
coniroy  on  trial  before  justices  of  gaot-delivery.  ib. 

They  may  sit  out  of  a  franchise,  and  determine  misde- 
meanors within  the  same.  iL  38,  39 

New  commissioners  may  award  execution  on  one  reprieved. 

iL  405 

But  not  sit  to  give  judgment,  or  award  execution  on  one 
reprieved  by  another  judge  without  knowing  reason  of 
reprieve.  iL  406 
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OYER  AND  TERMINER— Cofi/intieii 

All  precepts  that  issue  at  sessions  of  oyer  and  terminery  as 
venire  fac.  4^.  oaght  strialy  to  be  by  precept,  and  under 
seals  of  the  justices,  but  precepts  by  justices  of  gaot- 
delivery  need  not  be  otherwise  than  by  award  on  the 
roll  iL  Page  410 

Special  commissions  of  oyer  and  terminer  may  be  limited 
to  particular  rivers,  extending  to  several  counties,  bat 
then  every  county  must  have  a  particular  session  pro 
ianto.  iL  31 

In  case  of  a  commission  of  oyer  and  terminer,  or  gaol- 
delivery  to  any  city  or  town  not  a  county,  a  general  com* 
mission  for  the  county  after  notice  or  session,  by  virtue 
thereof  determined  the  special  commission;  but  this  reme- 
died by  2  4-  3  P.  4-  M.  iL  21,  25,  26 

Special  commissions  of  oyer  and  terminer  may  be  for  some 
special  offenses.  iL  21, 27 

To  hear  and  not  determine;  where  lawful,  or  not«       iL  21 

Of  a  commission  to  determine  and  not  inquire.  ib. 

But  sometimes,  where  indictment  taken  before  justices  of 
oyer  and  terminer  in  proper  county,  special  commission 
may  issue  to  determine  it  in  another  county;  but  it  must 
be  tried  by  jury  of  proper  county.  iL  21,  22, 27 

Vide  CoMHissioir,  Court,  Gaol-deliv£bt,  King's  Bench, 
Tbial. 
PALACE. 

What  the  extent  of  it  for  trial  of  felonies  within  the  same. 

iL  8,9 

For  trial  of  such  felonies.    Vide  Coubt. 
PARDON. 

Capital  punishments  may  be  discharged  by  all  parties  inte- 
rested ;  by  appellant  by  release,  by  king  by  his  pardon.  9 

Tho  a  pardon  restores  not  the  blood,  yet  as  to  issues  bora 
after,  it  is  a  restitution.  358 

At  common  law  a  pardon  of  M  felonies  (petit  treason  being 
not  excepted)  extended  to  petit  treason,  and  so  now  doth 
a  pardon  of  murder.  378 

Where  all  felonies  are  pardoned  by  act,  but  murder  is 
excepted  whether  a  murder,  which  is  petit  treason  be 
excepted.  378.  ii.  340, 342 

In  case  of  a  mortal  wound  given,  if  mesne  between  stroke 
and  death  there  comes  a  general  pardon,  whereby  all 
misdemeanors  are  pardoned,  this  pardons  the  felony  con- 
sequentially, and  why.  426 
By  13  S.  2.  pardon  of  murder  must  either  be  by  express 
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word  of  murder  J  or  else  it  must  be  a  pardon  oi  felonica 
inier/eciio,  with  a  special  non  obstante  of  13  77.  2. 

Pages  466,  467.  ii.  45 

Pardon  of  manslaughter  may  be  general  by  the  words 
felonia  or  felonica  interfectio  only.  467 

If  one  indicted  of  murder  obtains  a  pardon  o{  felony ^oi 
felonica  interfectio^  and  is  afterwards  arraigned  on  that 
indictment,  he  must  plead  quoad  murdrum,  fyc.  not 
guilty,  and  as  to  the  felony  and  interfection  his  par- 
don, ib. 

Antiently  pardon  of  all  felonies  discharged  some  trea- 
sons. 498 

Approver  vanquishing  appellee  in  battle  shall  have  his  par- 
don tanquitm  ex  merito  jusiitise.  ii.  233 

Whether  peine  fort  fy  dure  be  pardoned  by  general  words 
of  all  contempts.  ii.  258 

King's  pardon  renders  an  infamous  man  a  competent  wit- 
ness, for  it  takes  away  poenam  4*  culpam  in  foro  hu- 
mono;  but  his  credit  is  to  be  left  to  the  jury,  yet  not  a 
lawful  juryman.  ii.  278 

Pardon  of  all  felonies  extends  not  to  piracy.  ii.  370 

How  plea  of  pardon  shall  conclude,  and  how  judgment  shall 
be  entered.  ii.  391,  392 

In  margin  of  roll  in  such  case  is  commonly  entered  literae 
patentes  ailocantur  sine  die,  ^*c.  ii.  391^  392 

PARENT  AND  CHILD. 

Command  of  parent  excuseth  not  child  in  treason  or  felonv. 

44,  516 

For  homicide  in  parent  defendendo  the  child,  and  k  con- 
verso.    Vide  Homicide,  Murdsb,  and  Manslattghtsr. 
PARK. 

Park  or  warren  must  be  either  by  charter  or  prescrip- 
tion. 491 

Where  homicide  justifiable,  or  not,  by  statute  de  malefac- 
toribus  in  parcis.    Vide  Homicide,  MurdeRi  and  Man- 
slaughter. 
PARLIAMENT. 

War  succeeds  best,  when  concerted  with  the  parliament. 

159 

Caution  used  in  2S  H.  8.  for  pardon  of  the  attempt  to  repeal 
25  H.  8.  unnecessary,  for  parliament  not  restrained  by 
a  precedent  act.  280 

Vide  Impeachment,  Treason. 
PEACE-OFFICERS. 

Are  under  more  special  protection  than  private  men.       481 
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PEACE-OFFICERS.— Con/ffiwerf. 

Law  makes  every  one  an  officer  to  take  a  felon  flying  or 
resisting.  Page  489 

Constable  bound  to  execute  his  warrant,  and  to  pursue  oq 
hue  and  cry;  if  he  doth  not,  he  is  indictable  for  a  con- 
tempt. 490 
If  peace-ofiBcers  or  assbtants  kill  rioters  rensting  them,  they 
are  dispunishable,  either  by  common  law  or  statute. 

494  to  497 

Where  constable  may  command  others  to  assist  him;  and  if 
they  refuse,  they  are  fineable.  495,  588 

In  courts  of  oyer  and  terminer ^  tjre.  sheriff  and  his  substitutes 
are  the  ordinary  ministers  in  execution  of  criminals.     501 

Officer  not  supposed  conusant  of  the  law,  or  to  advise  with 
counsel  on  all  occasions.  578 

Every  one  within  vill  to  take  notice  of  constable  in  the  day; 
contra  in  the  night  without  a  special  notification.         461 

Stocks  the  prison  of  the  constable.  596 

Authority  of  eonstabky  tithingmany  headboroufhy  and  burs- 
holder  j  much  the  same.  ii.  96 

Constable  of  a  hundred  a  distinct  officer,  introduced  by  stat 
of  fVintony  yet  a  conservator  of  the  peace.  ih. 

The  several  kinds  of  watchmen.  ib. 

Watch  appointed  by  statute  of  Winton,  from  what  time  to 
be  kept;  to  be  set  by  the  constable;  neglect  thereof  pun- 
ishable; of  the  duty  of  such  watchmen.  il  96,  97 

What  the  use  of  the  watch  kept  by  constable  ex  officio; 
regularly  constable  ought  to  be  in  company  with  them  ia 
their  walk  and  watch.  ii.  97 

What  the  power  of  watch  appointed  by  jttstieesqf  peace,  ib. 

Safer  way  to  appoint  them  by  order  of  sessions,  or  B.  R.  ib. 

Watchman  hath  a  double  protection:  as  assistant  to  constable, 
when  present,  or  in  the  watch,  and  as  a  watchman  set  by 
order  of  law.  ii.  97,  98 

Law  takes  notice  of  his  authority  sub  eo  nomtne,  and  there- 
fore killing  him  in  execution  of  his  office,  murder.      ii.  98 

He  may  arrest  night-walkers,  and  commit  them  till  morning, 
and  also  felons  and  persons  suspected  of  felony.  ib. 

Where  killing  them  in  execution  of  their  office^  murder, 
&c.     Fide  Homicide,  Mubdeb,  and  Manslaughteb. 

Vide  Abbbst  per  totum.  Escape,  Hub  ahd  Get,  Justice  of 
Peace,  Rescue,  Riot. 
PEERS. 

A  peer  in  Ireland  tried  here  by  a  Middlesex  }Wtj  for  a  trea- 
son there.  155 

In^misprision  of  treason  or  felony,  or  being  accessary  thereto. 
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a  peer  tried  by  his  peers,  tho  indicted  by  common  grand 
inquest.  Pages  374,  704 

How  lord  high  steward  elected  and  commissionated  for  trial 
of  peers,  and  of  his  office  and  daty .  350 

Of  the  court  before  lord  high  steward  for  trial  of  peers,    ii.  7 

That  subject  amply  treated  of  by  lord  Coke.  ib. 

Indictment  of  a  peer  good  sans  addition.  ii.  177 

In  trial  of  peers  no  challenge  allowed;  for  they  are  not  only 
triers  of  fact,  but  in  some  respect  judges.  ii.  275 

Peer  arraigned  on  indictment  of  felony  before  his  peers, 
refusing  to  plead  shall  have  judgment  of  peine  fort  4* 
dure.  ii.  319 

Where  process  of  outlawry,  or  cap.  pro  fine^  lies  against  a 
peer,  or  not  ii.  177, 199,  200 

What  warrant  issued  by  lord  high  steward  for  execution  of 
a  peer.  501.  ii.  409 

What  parts  of  execution  for  treason  may  be  abated  by  king*s 
warrant  under  great  or  privy  seal,  fyc.  370.  ii.  412 

For  the  clergy  of  peers.     Vide  Clebgy. 
PEINE  FORTE  &  DURE.— FWc  Mute. 
PETIT  LARCINY.— FtWe  Larciny. 
PERJURY. 

If  perjury  be  committed,  that  is  within  5  Eliz.  but  indictment 
concludes  not  contra  Jormam  stat.  yet  it  is  good  at  com- 
mon law,  but  not  to  bring  party  within  the  corporal  pun- 
ishment of  the  act.  iL  191, 192 

PETIT  TREASON. 

To  what  particulars  25  E.  3.  reduces  petit  treason.   377, 878 

One  having  committed  this  offense  may  be  indicted  of  mur* 
der.  378 

Servant  kills  master  on  a  sudden  falling  out,  not  petit  treason, 
but  manslaughter.  ib. 

If  wife  or  servant  procure  a  stranger  to  kill  the  husband  or 
master,  procurer  only  accessary  to  murder,  and  being  only 
accessary,  where  the  principal  is  only  murder,  cannot  be 
petit  treason;  but  if  wife  and  servant  conspire  death  of 
husband,  and  servant  effect  it  in  absence  of  wife,  it  is  petit 
treason  in  servant,  and  she  is  accessary  b^ore  to  it,  and 
shall  be  burnt.  378, 379,  381,  382 

If  wife  or  servant,  and  a  stranger  conspire  to  rob  husband  or 
master,  and  servant  or  wife  be  present,  and  hold  candle, 
while  husband  or  master  is  killed,  stranger  is  guilty  of 
murder,  and  wife  and  servant  of  petit  treason  as  prin- 
cipal. 379 
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PETIT  TREASON.— C€m/tJw««dL 

Wife  or  serrani  inteodiiig  to  kill  a  straoger,  by  mistake  kills 
basband  or  master,  petit  treason.  Page  379 

If  wife  or  serrant  conspire  with  a  stranger  to  kill  husband  or 
master,  if  be  or  she  be  in  same  house  when  fact  done,  tho 
not  in  same  room,  be  or  she  is  principal  in  petit  treason;  if 
absent,  be  or  she  only  accessary  Ae/bre  to  murder.  379,383 

If  wife  or  serrant  command  one  to  beat  husband  or  master, 
and  be  beat  him,  whereof  he  dies,  if  wife  or  servant  in 
same  house,  petit  treason  in  wife  or  servant  as  principal, 
but  murder  in  stranger.  380 

What  will  make  a  man  guilty  or  principal  in  murder  will 
make  him  such  in  petit  treason.  ib, 

Badetn  lex  for  an  inferior  clergyman  in  relation  to  his  killing 
his  superior.  ib. 

Who  shall  be  said  a  serrant  or  master  within  25  E.  3.  with 
regard  to  this  offense.  ib. 

This  aci  shall  not  be  extended  by  equity.  ib. 

Who  is  a  wife  within  it,  or  not.  381 

Where  it  is  petit  treason  for  a  clergyman  to  kill  his  prelate  or 
metropolitan.  ib. 

Principals  in  petit  treason,  as  well  b^ore  as  q/]fer.  382 

One  arraigned  of  petit  treason  standing  mute,  or  challenging 
above  thirty-five  peremptorily,  shall  have  judgment  of 
peine  fori  ^  dure.  383.  ii.  399, 400 

Whether  exclusion  of  clergy  from  murder  by  1  E.  6.  ousts  it 
also  in  petit  treason.  340  to  343 

Jiuterfoits  acquit j  or  attaint  of  murder,  a  good  bar  to  in- 
dictment of  petit  treason,  and  e  converse.  iL  246, 25S 

Vide  CiJEROY,  IitniCTMSNT,  Judgment,  Pardon. 

PHYSICIAN. 

Physician  or  surgeon,  tho  not  licensed,  gives  a  potion  with  a 
good  intent,  which  kills  the  patient,  no  homicide.  429,430 

Physicians  and  surgeons  are  to  be  licensed  according  to 
3  ^  14  ^.  8.  429 

In  what  cases  statute  of  34  ^  35  H.  8.  dispenseth  with  the 
penalties  of  the  former  acts.  429 

PIRACY. 

How  indictment  to  be  to  work  a  corruption  of  blood.      355 
Common  law  takes  no  notices  of  it  under  name  of  felony. 

ii.  18,  370 

1  E.  6.  4*  1  ilf.  repealing  all  new  felonies  tempore  H.  8. 

extend  not  to  piracy.  664 

Pardon  of  all  felonies  reacheth  it  not.  iL  370 

Vide  Admiralty,  Clerot,  Indictment. 
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PLAGUE. 

1  Jac,  now  discontinued.  Pagt  432 

If  one  infected  goes  abroad  with  intent  to  infect  another^  who 
dies  of  it,  whetiier  it  be  murder.  t6. 

PLEAS. 

If  one  indicted  of  murder  obtains  a  pardon  of  felony,  oxfelo- 
lonica  inter/ectio,  and  is  afterwards  arraigned  on  that  in- 
dictment, he  must  plead  quoad  murdrum  not  guiliy,  and 
as  to  thejelony  and  inierfeciion  his  pardon.  467 

If  found  guilty  of  murder,  he  shall  have  judgment ;  if  not,  his 
plea  shall  be  allowed.  ii.  258 

How  plea  of  pardon  concludes.  ii.  391 

If  owner  of  goods  stolen  supposed  in  indictment  be  a  feme 
covert  J  or  appear  to  have  no  interest  or  possession  in  the 
goods,  the  party  shall  be  acquit ;  but  may  be  indicted  de 
novo  for  the  goods  of  husband,  or  true  proprietor.         513 

If  ^.  be  indicted  as  principal,  and  B.  as  accessary  before  or 
after^  and  both  be  acquit,  yet  B.  may  be  indicted  as  prin- 
cipal, and  former  acquittal  as  accessary  is  no  bar. 

625.    ii.  244 

But  one  indicted  as  principal  and  acquitted,  shall  not  be  in- 
dicted again  as  accessary  before;  and  if  he  be,  his  former 
acquittal  is  a  good  bar,  for  it  is  in  substance  same  offense; 
but  antient  law  was  otherwise.  626.  ii.  244 

If  he  be  indicted  as  principal  or  accessary  before,  and 
acquitted,  he  may  yet  be  indicted  as  accessary  after,  thev 
being  offenses  of  several  natures.  ib. 

If  there  be  an  inquisition  of  murder  or  manslaughter,  and  an 
indictment  for  same  offense,  and  party  is  acquitted  on  in- 
dictment, 'tis  necessary  to  quash  inquisition,  or  arraign 
party  upon  it,  who  in  such  case  may  plead  auterfoits 
acguitj  or  not  guilty,  ii.  65 

In  all  cases  of  homicide  by  necessity,  which  are  no  felony, 
where  the  matter  is  specially  presented,  as  it  may,  party 
shall  be  presently  discharged,  without  being  put  to  plead; 
but  then  this  acquittal  by  presentment  is  no  final  discharge, 
for  he  may  be  indicted  and  arraigned  again  afterwards,  if 
matter  of  former  indictment  false;  but  contra,  where  in- 
dictment or  coroner's  inquest  is  of  murder  or  manslaughter, 
and  thereon  he  is  arraigned  and  tried,  and  this  special 
matter  proved  in  evidence,  he  shall  be  acquit  thereon,  and 
this  acquittal  is  a  perpetual  bar  against  any  other  indictment 
for  same  death.  491,  492.  ii.  158,  246,  247,  303,  304 

Same  law  in  case  of  homicide  se  defendendo,  or  per  ii\for- 
tunium,  only  petit  jury  shall  find  the  special  matter,  and 
not  acquit  the  party.  '  ii.  158, 246,  247 
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Where  offense  made  felony,  or  otherwise  penal  by  statute,  if 
by  proviso  in  same,  or  by  any  subsequent  act  some  cases 
are  exempted  out  of  it,  indictment  need  not  mention  and 
qualify  the  offense,  so  as  to  exempt  it  out  of  the  proviso, 
but  party  shall  have  advantage  of  it  on  noi  guilty ^  and  in 
same  manner  shall  have  the  benefit  of  subsequent  aei  to 
excuse  him  by  21  Jae.  ii.  Pages  170, 171 

If  year  be  mistaken  in  indictment  of  felony  or  treason,  and 
therefore  offender  be  acquit,  it  is  an  erroneous  acquittal, 
and  yet  shall  be  a  good  plea  of  auterfoits  acquit,    ii.  179 

If  one  indicted  of  murder  cujusdam  ignotij  or  assault  in 
quendam  ignoium,  be  acquitted  or  convicted,  and  after- 
wards indicted  for  assault  or  murder  of  such  a  man  by 
name,  he  may  plead  former  conviction  or  acquittal,  and 
aver  it  to  be  same  person.  ii.  181 

By  statute  auterfoits  acquit  of  principal  or  accessary,  or 
auterfoits  attaint  of  principal  on  indictment  is  no  bar  to  an 
appeal;  but  auterfoits  acquit  on  appeal  remains  a  bar  to 
indictment  for  same  offense.  ii.  220,  250 

Auterfoits  acquit  of  robbery,  rape,  ^c.  on  indictment  a  good 
bar  to  appeal  of  robbery,  ^c.  ii.  250 

In  favour  of  appeal,  if  one  be  indicted  of  murder,  and  plead 
to  it,  and  be  convict,  and  wife  enter  appeal  for  same  death 
against  prisoner,  pending  appeal  j  udgment  shall  be  respited ; 
but  if  wife  be  nonsuit  judgment  shall  be  entered  ob  the 
conviction.  ii.  220 

If  one  be  both  indicted  and  appealed  before  same  justices  of 
same  murder,  or  other  felony,  and  plead,  party  shall  be 
arraigned  on  appeal  first,  and  not  on  indictment;  and  if 
appellant  be  nonsuit  on  his  appeal;  prisoner  shall  be 
arraigned  on  appearand  process  shall  cease  on  indictment; 
and  if  prisoner  plead,  or  be  acquitted,  or  plead  king's  par- 
don, and  it  be  allowed,  regularly  acquittal,  or  pardon  and 
allowance  thereof  shall  be  entered  on  appeal,  tho  it  be  safe 
to  enter  it  likewise  on  indictment;  if  there  be  no  eesset  pro- 
cessus  on  indictment,  and  party  be  outlawed,  he  hath  no 
remedy,  but  by  writ  of  error  on  the  outlawry,  and  he  may 
assign  for  error  his  acquittal  on  appeal,  and  aver  it  to  be 
same  felony.  221 

If  a  cap.  be  awarded  against  a  felon,  and  he  render  himself, 
and  plead  not  guilty ,  and  is  let  to  bail,  and  then  makes 
default,  a  cap.  ad  audiendum  juratam  shall  issue,  and  if 
brought  in,  he  shall  be  tried  on  his  plea;  but  if  he  render 
himself  on  the  exigent j  and  plead  not  guilty f  and  be  let 
to  bail  till  trial,  and  then  make  default,  wtereon  an  exi- 
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gent  is  awarded,  and  felon  is  brought  in  on  the  exigent^ 
[quxrt  whether]  he  shall  plead  dt  novo. 

ii.  Pages  224y  225 

The  several  kinds  of  pleas  on  arraignment.  ii.  236 

Of  pleas  declinatory.  ib. 

In  all  cases  of  misnomer  party  must  plead  over  to  felony. 

ii.  238,  248,  255,  256 

All  foreign  pleas  to  be  tried  by  jury  of  county  where  party 
indicted,  except  in  treason.  ii.  239 

Regularly  in  all  pleas,  whether  to  the  writ,  or  in  bar,  by 
matter  of  record  or  fact,  or  both,  if  plea  doth  not  confess, 
as  a  plea  of  pardon  to  indictment,  or  of  release  to  an 
appeal,  tho  this  plea  be  found  against  him  by  issue  tried, 
or  adjudged  against  him  by  the  court,  yet  he  shall  not  be 
convicted  thereon,  but  plead  over  to  the  felony  noi  guilty ^ 
as  well  in  indictment  as  appeal.  ii.  239,  248,  255,  256 

If  one  be  indicted  of  felony,  and  plead  a  pardon,  as  if 
indictment  be  of  murder,  and  he  plead  a  pardon  of 
felonies,  or  the  like,  he  need  not  plead  over  to  the  felony, 
because  it  suits  not  within  his  plea.  ii.  256 

Yet  if  pardon  on  demurrer  by  king^s  attorney,  or  an  advise- 
ment of  court,  be  adjudged  insufficient,  party  shall  be 
tried  for  the  felony.  ii.  256,  257 

The  several  kinds  of  pleas  in  bar.  ii.  240,  241 

Of  what  kinds  of  matters  plea  of  auier/oits  acquit,  &c.  con- 
sists, ii.  241 

Counsel  shall  be  assigned  to  put  plea  in  form.  ib. 

Prisoner  must  shew  record  of  his  acquittal,  or  vouch  it  in 
same  court.  ii.  241, 242, 243 

The  like  of  attainder  in  case  of  auterfoita  attaint, 

ii.  241,  242 

Regularly,  if  a  record  be  pleaded  in  bar,  and  declared  on  in 
same  court,  other  party  shall  not  plead  nultiel  record,  but 
have  oyer  of  record;  and  if  it  be  in  another  court,  he 
shall  plead  nul  tiel  record,  and  day  be  given  to  procure 
record,  or  certificate  thereof.  ii.  241,  242,  243 

Prisoner  may  remove  tenor  of  his  record  of  acquittal  into 
chancery  by  certiorari,  and  have  it  in  poigne,  or  sent  to 
the  justices  by  mittimus  sub  pede  sigilli.  ii.  242. 

If  one  be  arraigned  in  B.  R.  on  indictment  removed  or 
found  before  them,  who  hath  been  formerly  acquitted  of 
same  felony,  either  before  justices  of  peace,  or  gaol- 
delivery,  court  will  grant  a  certiorari  Xo  remove  the  record 
before  them,  and  respite  his  plea,  till  be  can  remove  his 
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Kqoittal  into  the  eoait,  that  so  he  maj  form  his.  plea 
cpoc  tf,  for  recofd  »  part  of  his  |riea.  iL  Page  142 

Fjea  xoKOL  sec  forth  record  in  certain;  how  it  is  to  coo- 
d^jdcL  ib. 

Rscord  mcBt  be  mnored  fay  writ,  for  tho  J9.  R.  may  take 
an  iniktmenty  or  other  record  of  justices  of  peace  pro- 
yrih  wutmikmSf  where  it  is  to  he  proceeded  on  for  the 
ttMLg^  yet  they  cannot  take  record  of  acquittal  to  serve 
prtsooer's  piea  without  wriL  iL  142 

If  one  pleads  mmierJbUs  acftdi  de  mumefdony^  and  vouch 
the  record,  court  may  examine  proof,  that  it  is  same 
felony,  and  thereon  allow  it,  without  any  confession  by 
kin^z  attoroej ;  but  what  the  safest  methods,   ii.  242, 243 

P.ea  allowed  by  testimony  of  justices  of  peace  before  whom 
he  was  acquiL  iL  243 

If  prisoner  be  arraigned  before  justices  of  gaol-deKvery  in 
the  country,  and  plead  auier/oiis  acquit  of  same  felony 
before  same  justices  in  that  county,  or  other  justices  of 
same  county  that  were  before  them,  or  in  B.  B.  bov 
plea  to  conclude.  ib. 

Of  what  avertnent  matter  of  fact  of  the  plea  consists.        ti. 

There  must  not  only  be  acquittal  by  verdict,  but  a  jadg- 
ment  thereon,  fudd  eai  indi  tine  die,  and  pleaded 
also.  ib. 

Acquittal  regularly  a  wanant  for  entering  of  judgment  at 
any  time  aAer.  ib. 

Ooe  may  plead  auier/oiis  acquii  notwithstanding  TariaDce 
in  the  times  alledged  in  first  and  second  indictment,  and 
aver  it  to  be  same  felony.  iL  244 

If  one  be  indicted  for  murder  of  J.  &  and  acquitted,  and 
after  indicted  for  murder  of  J.  N.  yet  he  may  plead 
auier/oiis  acquii,  and  aver  it  to  be  the  same  man,  4*  9^^ 
conusper  Pun  nostne  4*  Pauire.  iL  244,  245 

Where  there  is  a  different  yill  laid  in  the  first  and  second 
indictment,  he  may  plead  auier/oiis  acquii,  and  aver  it 
to  be  same  Till,  but  conira,  where  party  indiicted,  first  in 
one  county,  and  then  in  another,  but  said  to  be  otherwise 
in  an  appeal.  iL  245 

If  one  commit  a  robbery  in  one  county,  and  carry  the  goods 
into  another,  and  is  indicted  of  larciny  in  foreign  county, 
and  is  there  acquitted  of  the  larciny,  it  is  no  bar  to  indict- 
ment of  robbery  in  proper  county,  because  another  of- 
fense, ii.  245 

Neither  is  it  a  bar  to  indictment  of  larciny  in  proper 
county.  ib. 
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Burglary  committed,  and  goods  stolen,  if  indicted  of  larciny 
for  goods  stolen  and  acquitted,  yet  he  may  be  indicted  for 
burglary,  and  i  converse.  ii.  Pages  245,  246 

One  acquitted  for  stealing  the  horse,  may  be  arraigned  and 
convict  for  stealing  the  saddle,  tho  both  done  at  same 
time.  ii.  246 

Aquittal  of  murder  a  good  plea  to  indictment  of  man- 
slaughter, or  i  conversOy  so  acquittal  of  murder  a  good 
bar  to  indictment  of  petit  treason,  and  I  converso. 

ii.  246,  252 

It  must  be  acquittal  on  trial  either  by  verdict,  or  battle,      ib. 

Party  acquitted  by  misdirection  of  judge,  may  plead  it. 

ii.  247 

•  Special  verdict   found    in   felony,  and   court  erroneously 

adjudge  it  no  felony,  as  long  as  that  judgment  remains 

unreverst,  if  prisoner  be  indicted  de  novo ;  he  may  plead 

auterfoits  acquit.  ii.  247,  248 

If  judgment  reverst,  party  may  be  indicted  de  novo;  but 
quserCf  whether  in  point  of  the  verdict  parly  shall  not  be 
executed.  ii.  247 

If  at  common  law  one  had  been  suspected  of  murder,  and 
arraigned  within  the  year  and  acquitted,  tho  arraignment 
should  not  have  been,  yet  it  stood  as  a  good  acquittal 
pleadable  to  another  indictment,  or  appeal.        ii.  247, 249 

Auterfoits  acquit  no  plea,  where  indictment  insufficient,  or 
contains  no  felony.   •  ii.  247, 248 

One  must  be  legitimo  modo  acquittaius.  ii.  248 

If  error  only  in  process  in  appeal,  or  indictment,  and  yet 
prisoner  appear  and  plead  not  guilty,  and  be  acquit,  this 
acquittal  pleadable.  ii.  248 

One  attaint  on  insufficient  indictment  shall  not  be  arraigned 
on  new  indictment  for  same  offense,  unless  former  judg- 
ment first  reverst.  ib. 

Where  a  wrong  person  brings  an  appeal,  auterfoits  acquit 
is  no  plea,  neither  is  it  a  bar  to  the  king,  but  he  may  be 
indicted  nient  obstante  that  acquittal;  and  if  right  heir 
bring  a  new  appeal,  and  be  nonsuit,  he  may  be  arraigned 
on  that  appeal  at  king^a  suit.  ii.  249 

If  defendant  be  acquit  on  appeal  of  murder,  or  robbery  by 
verdict,  regularly  a  good  bar  to  indictment.  ib. 

Acquittal  by  battle  on  an  appeal  no  bar  to  indictment  for 
same  offense.  ib. 

Indictment  and  conviction  of  felony  without  judgment  of 
death,  or  prayer  of  clergy,  no  bar  of  a  new  indictment, 
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nor  is  auter/oiis  acquit   by  verdicty  unless  judgment 

given.  ii.  Pages  248,  251 

Jluterfoita  convict  and  clergy  had  a  good  bar  to  indictment 

or  appeal  for  same  crime.  ii.  220, 250, 251 

And  so  it  is  if  he  pray  his  clergy^  and  court  advise  upon  it, 
tho  clergy  not  actually  allowed.  iL  251,  390 

Jluter/oits  attaint  de  mesnu  fdonyj  tho  on  insufficient 
indictment,  was  at  common  law  a  bar  to  appeals,  as  well 
as  indictments  of  same  offense,  and  so  remains^  exoept  in 
appeals  of  death.  ii.  251 

'  If  •/?.  be  indicted  of  piracy,  and  bath  judgment  ol  peine 
fort  4*  durcj  and  by  a  general  pardon  piracies  are  ex- 
cepted, but  judgment  of  peine  fort  4*  dureis  pardoned  by 
general  words  of  all  contempts,  quasrey  whether,  if  be 
may  be  arraigned  for  same  piracy,  but  be  may  be 
arraigned  of  any  other  piracy  committed  before  that 
award.  ii.  252 

If  t^.  be  attaint  of  treason,  4rc.  by  outlawry,  he  shall  not  be 
indicted  or  appealed  of  same  felony  till  outlawry  re- 
versed, ib. 

One  indicted  at  common  law  of  felony,  and  having  judgment 
of  death,  yet  may  nient  obstante  his  attainder,  be  arraigned 
for  treason  committed  before  the  felony,  but  qussrensio 
treason  committed  after  it  ii. 

Where  one  is  appealed  of  robberies  committed  on  divers 
persons  and  they  bring  several  appeals,  and  he  is  attaint 
at  suit  of  one,  yet  he  shall  be  put  to  answer  to  appeals  of 
the  others.  ib. 

If  there  be  an  indictment  and  attainder  at  the  proeecution  of 
one,  quaere^  whether  after  he  may  not  be  arraigned  on  an 
indictment  at  prosecutioB  of  another  to  have  restitution  on 
the  statute.  545.  iL  252 

One  commits  several  felonies,  and  is  attaint  of  one,  and  king 
pardons  that  attainder  aiKt  tke  felony  for  which  he  was 
attaint,  if  after  indicted  or  appealed  for  same  felony,  he 
may  plead  his  attainder,  and  no  good  replication  to  say, 
he  was  pardoned  after.  ii.  253 

But  yet  may  be  indicted  or  appealed  for  the  other  fek>nies; 
and  if  he  plead  his  former  attainder,  it  may  be  replied  that 
he  was  pardoned  after,  whereby  he  is  restored  to  be  a  per- 
son able  to  answer  those  offenses.  ib. 

If  one  attaint  commit  a  felony  after,  and  be  pardoned  the 
first  felony  and  attainder,  he  shall  be  put  to  answer  the 
new  felony.  i4. 

If  one  commit  several  felonies^  and  be  convict  of  one^  but  no 
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judgment  of  death,  nor  clergy  given  him,  he  may  be  in- 
dieted  for  all  the  former  felonies.  ii.  Page  253 

If  one  had  been  convict  of  any  one  felony,  and  prayed  his 
clergy,  and  read,  and  had  been  delivered  to  the  ordinary, 
formerly  he  should  never  have  been  arraigned  for  any  of 
the  former  felonies.  ib. 

For  any  felony  done  after  conviction,  and  clergy  allowed,  he 
may  be  indicted;  but  not  if  be  stand  attaint  and  unpar- 
doned, ib. 

Now  by  statute  clergy  dischargeth  all  offenses  precedent 
within  clergy,  but  not  such  other  offenses  as  are  ousted 
of  it.  iL254 

Accessary  on  arraignment  may  plead  acquittal  of  prin- 
cipal, ib. 

Gaoler  arraigned  for  voluntary  escape  of  a  prisoner  for  felony 
may  plead  acquittal  of  feton  of  principal  felony,  and  so 
may  rescuer  arraigned  on  indictment  for  rescue  of  a  felon. 

611,612.  ii.254 

Felon  acquitted  of  first  felony  shall  not  be  arraigned  of  breach 
of  prison,  or  if  indicted  of  it  before  acquittal,  and  then  is 
acquitted  of  principal  felony,  he  may  plead  it  in  bar  to 
indictment  for  breach  of  prison.    611,612.  ii.  224, 254, 255 

He  who  pleads  auterfoita  acquiij  convict  or  attaint  must 
plead  it  specially  setting  forth  record.  ii.  255 

He  must  either  shew  record  sub  pede  sigilli^  or  have  record 
removed  into  court,  where  it  is  pleaded,  by  certiorari^  or 
if  it  be  record  of  same  court,  must  vouch  term,  year  and 
roll,  for  record  is  part  of  his  plea.  ib. 

He  must  make  averments,  as  case  shall  require,  that  he  is 
same  person,  and  it  same  offense.  ib. 

No  issue  shall  be  taken  on  plea  of  nul  tiel  record^  because 
pleaded  in  court,  but  king's  attorney  may  have  oyer  of 
record.  ib. 

The  averments  are  issuable.  ib. 

If  issue  taken  on  them,  they  shall  be  tried  by  jury,  that  is 
returned  to  try  prisoner,  by  22  H.  8.  ib. 

He  that  pleads  these  pleas,  must  plead  over  not  guilty  to  the 
felony,  for  if  the  pleas  be  adjudged  against  him,  yet  he 
shall  be  tried  on  not  guilty.  ii.  255^  256 

Where  one  may  plead  to  jurisidiction  of  court  without  answer- 
ing to  the  felony.  ii.  256 

If  one  by  plea  confess  the  fact,  he  need  not  answer  to  the 
felony,  but  he  may  in  that  case,  if  be  will,  plead  over  to 
the  felony.  ib. 

If  one  be  indicted  or  appealed  of  felony,  and  he  will  demur 
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to  the  appeal  or  indictment,  and  it  be  adjudged  against 
him,  he  shall  be  hanged,  for  it  is  a  confession  of  the  indict- 
ment; he  may  take  all  exceptions  to  indictment  or  appeal, 
as  might  have  been  taken  on  demurrer,  either  before  his 
plea,  or  in  arrest  of  judgment.  ii.  Page  257 

In  case  of  demurrer  no  judgment  of  peine  fori  ^  dure  can  be 
given.  ib. 

Plea  to  the  felony  consists  of  not  guilty ,  (whereto  clerk  joins 
issue  cuL  prist.)  and  the  putting  himself  on  his  country,  ib. 

If  either  of  these  fail,  it  is  in  law  standing  mute,  either  in 
treason  or  felony.  ii.  258 

In  treason  or  felony  there  can  be  no  justification,  as  se  dt- 
fendendoy  fyc.  ib. 

But  on  not  guilty  he  shall  have  the  advantage  of  all  such 
defenses.  ib. 

If  duress  and  compulsion  from  others,  4^.  will  excuse  him, 
jury  on  the  general  issue  ought  to  find  accordingly. 

ii.  258,  259 

Where  matter  appears  not  to  be  felony,  prisoner  on  not 
guilty  pleaded  may  be  acquitted.  ii.  303, 304 

Where  party  is  convict  within  being  burnt  in  the  hand^ 
plea  of  auterfoits  acquit^  and  had  his  clergy^  as  good  a 
plea  as  before  18  Eliz.  ii.  390 

If  prisoner  plead  a  pardon^  how  it  concludes,  and  what  judg- 
ment entered.  ii.  391,  392 

What  conclusion  of  plea  of  auterfoits  acquit,  or  convict,  or 
attaint  de  mesme  felony;  most  commonly  prisoner  pleads 
over  not  guilty.  ii.  238,  248,  255,  256,  392 

How  such  plea  is  confessed  by  king's  attorney,  or  coroner,  t*. 

If  one  plead  in  bar  to  the  indictment,  yet  if  indictment  in- 
sufficient, whether  eat  sine  die,  shall  be  applied  to  insuffi- 
ciency of  indictment,  or  plea  in  bar.  ii.  393,  394 

Reasonable  to  have  the  eat  sine  die  special  in  that  case,  and 
how.  ii.  393 

If  entry  of  judgment  of  acquittal  be  qudd  eat  indi  quietuSy 
prisoner  cannot  be  arraigned  again,  tho  indictment  insuffi- 
cient, ii.  394,  395 

One  indicted  of  murder  or  manslaughter,  on  not  guilty  the 
special  matter  is  found,  or  jury  acquits  him,  judgment  is 
qudd  eat  inde  quietus,  it  is  a  perpetual  bar;  so,  if  foand 
guilty  ^e  d^endendo, ']\xA%metii  is  qudd  expectet  gratiam 
regis.  ii.  395 

For  pleas  in  abatement.  Vide  Abatemsnt. 

Vide  Judgments. 
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1  Jac.  BioAMT,  or  [rather]  I^oltgamt  felony  within  clergy. 

Page  692 

Cases  excepted  out  of  the  act.  ib. 

Difference,  where  first  wife  married  beyond  sea^  and  second 
Acre,  and  i  converso.  692,  693 

A  feme  takes  baron  in  Holland^  and  during  his  life  marries 
another  there,  then  true  husband  dies^  the  (second  living) 
marries  a  third  here,  dehors  the  act.  693 

But  if,  living  firsts  she  had  married  third  in  England,  felony 
within  it.  ib 

Where  notice  of  party's  being  alive  necessary  or  not.         ib. 

What  beyond  seas,  and  what  within  king^s  dominions,  quoad 
this  act.  ib. 

Having  two  wives,  one  of  which  is  divorced  a  mensd  ^ 
thoro  not  within  it ;  if  divorced  causd  ssevitiae,  whether 
within  it.  694 

Where  divorce  a  vinculo  matrimonii,  either  party  without 
proviso  in  act  may  freely  marry.  ib. 

If  wife  be  divorced  from  the  husband  causd  adulterii  velssevU 
tias,  vinculum  matrimonii  not  dissolved;  but  contra,  if  du 
voiced  causd  consanguinilatis  vet prxcontractHs.  124,  381 

Where  divorce  d  vinculo,  ^nd  one  appeals  marriage  pending 
appeal,  dehors  the  act;  contra,  if  sentence  of  divorce  re- 
pealed. 694 

If  either  within  age  of  consent,  second  marriage  not  within 
act;  but  contra,  if  feme  of  twelve,  and  man  at  fourteen,  ib. 

Trial  directed  to  be  where  party  taken;  he  may  be  indicted, 
where  second  marriage  was,  tho  never  taken.  694, 695, 705 

Marriage  to  a  former  husband,  second  being  alive,  simply 
void.  693 

TOFE.— Fide  Religion. 
PR^MUNIRE. 

1  Mar,  repeals  a\l  praemunires  enacted  m  or  after  1  H.  8.  308 

Vide  Religion. 
PREROGATIVE.— FiWc  King. 
PRESCRIPTION. 

Why  deodands,  goods  of  felons  of  themselves,  felons  and 
outlaws  cannot  be  claimed  by  prescription.  419 

PRESENTMENT. 

A  more  comprehensive  term  than  indictment.       ii.  152,  153 

Some  presentments  of  themselves  convictions  and  not  tra- 
versable, others  not  so,  but  in  nature  of  informations,  and 
therefore  traversable.  ii.  153,  154,  155 

Presentment  of  a/cfo  de  se  before  justices  of  peace,  or  oyer 
and  terminer,  traversable  by  the  executor.  ii.  154 

VOL.  IL — 41 
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Why  coroner's  inquest  of  a  fugam  fecit  is  conclusive,  and 
not  that  of  grand  inquest,  or  petit  jury.  ii.  Page  154 

If  party  be  presented  to  have  suffered  an  escape,  because  at 
least  he  is  to  be  fined,  he  shall  have  his  traverse  to  it.    %h. 

But  if  escape  be  presented  upon  a  vill,  it  is  not  traversable, 
and  why.  603.  iL  154 

Indictment  against  city  of  London  for  an  escape  traversable. 

ii.  154, 155 

A  presentment  of  a  riot,  or  forceable  detainer  by  a  justice,  or 
two  justices  of  peace  is  a  conviction  by  stat.  ii.  155 

Presentment  of  justices  of  peace  of  default  in  repairs  of  an 
highway,  traversable.  ti. 

Inquests  must  be  returned  to  be  probi  fy  legates  homines  de 
comiiatu  prmdicto.  ii.  167 

For  presentments  be/ore  coroner. 

Vide  Coroner. 

Vide  Inquest  of  Office. 
PRIEST. —  Vide  Clergy,  Felony  by  Statute,  Religion. 
PRINCIPAL  AND  ACCESSARY. 

Who  shall  be  said  principals  in  felony  in  the  first  and  second 
degree.  233,  437,  615 

Accessaries  6e/br6  and  £r//er  described.      233,613,615,618 

In  treason  no  accessaries  but  all  principals,  so  procurer  before, 
or  a  knowing  receiver  qfter;  but  whether  a  knowing  re- 
ceiver of  a  counterfeiter  of  the  great,  or  privy  seal,  or  the 
coin  be  a  principal  in  treason.  234,  237,  613 

Whether  receipt  of  a  felon  after  attainder  in  same  county 
makes  an  accessary  without  notice,  323,  622 

Consenting  to  a  felony  makes  a  man  principal  or  accessary, 
bare  concealing,  only  misprision.  374 

If  servant  or  wife  be  of  confederacy  to  kill  the  husband  or 
master,  and  be  in  same  house  where  he  is  killed,  tho  not  in 
same  room,  they  are  principals,  and  guilty  of  petit  treason, 
for  it  is  a  presence;  and  so  in  other  cases.  379,  439 

There  are  principals  and  accessaries  both  before  and  after  in' 
petit  treason.  381 

If  one  take  poison  by  persuasion,  but  in  absence  of  an- 
other, and  die  of  it,  persuader  is  principal  in  murder.    431 

Counselling,  commanding,  or  directing  killing  a  man,  if  he 
that  counsels,  fyc.  be  absent,  makes  him  accessary  before 
to  the  murder.  .  435 

In  case  of  poisoning,  he  that  counsels  another  to  give  poison, 
if  he  doth  it,  he,  who  counsels  it,  if  absent,  but  accessary 
before.  435, 615 
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He,  who  lays,  or  gives  poison,  tho  absent  when  taken,  is  a 
principal.  Pages  435,  615 

If  ./f.  command  B,  to  beat  C.  and  he  beat  him  to  death,  mur- 
der in  B.  and  MA.  be  present,  morder  in  him  also;  if  absent, 
he  is  accessary.  t A. 

If  A.  counsels  B.  to  poison  his  wife,  B.  obtains  poison  from 
•/?.  and  gives  it  to  his  wife,  who  ignorantly  gives  it  to  a 
child,  this  is  murder  in  B.  but  A.  who  was  absent,  is  not 
accessary  to  the  murder,  because  the  command  shall  be 
construed  strictly.  436 

If  .^.  counsel  B.  to  beat  C.  with  a  small  wand,  if  i?.  beat  him 
to  death  with  a  great  club,  A,  is  not  accessary.  ib. 

J{  A.  counsel  B.  to  kill  C  and  before  the  fact  done  counter- 
mands it,  if  B.  does  it  afterwards,  it  is  murder  in  B.  but  A. 
not  accessary.  436,  452 

In  manslaughter  there  can  be  no  accessaries  be/ore^  nor  in 
homicide  se  defendendo.  437,  450 

If  A.  be  indicted  of  murder,  and  B.  as  accessary  before  by 
procurement,  and  •^.  be  found  guilty  only  of  manslaughter, 
B.  shall  be  discharged.  tft. 

All  present  and  assisting  to  murder,  principals.  ib. 

In  burglary  or  robbery,  those  who  watch  at  lane's  end, 
fyc.  tho  not  actually  present,  burglars,  or  robbers.  439, 534, 

537,  555y  563 

Otherwise  on  39  Eliz.  that  act  binds  up  exclusion  of  clergy 
to  stealing  in  the  house.  537 

Persons  ready  to  aid,  tho  but  lookers  on,  principals.  ib. 

Divers  come  with  one  assent  to  do  mischief,  as  to  kill,  rob, 
beat,  4'C.  and  in  execution  thereof  one  commits  murder,  all 
principals.  440, 441 

Divers  aiming  to  rob  a  person  charge  him  with  felony,  one 
robs  him,  robbery  in  all;  but  without  such  intent,  rest  not 
guilty.  ib. 

If  t^.  comes  in  company  with  B.  to  beat  C.  and  B.  beat  him 
so  that  he  dies,  ^.  is  principal.  ib. 

Several  rioters  in  a  house,  some  issue  out  and  murder  one 
within  view,  who  came  to  constable's  assistance,  all  within 
the  house  who  abetted  the  assault,  principals.  463 

1  Jac.  ousts  none  of  clergy  but  him  who  stabs,  not  even  per- 
sons present  and  assisting.  468 

Where  principal  agent  shall  be  excused  from  felony,  and  prin- 
cipal m  second  degree  be  guilty.  514 

All  that  come  in  company  to  rob,  principals,  tho  one  only 
do  it.  533 

Where  one  may  be  principal  in  robbery,  tho  neither  actually 


600      TABLE  OF  THE  PRINCIPAL  MATTERS 

PRINCIPAL  AND  ACCESSARY.— Con/mueA 

present  at  the  assault,  nor  robbery,  nor  assenting  thereto. 

Pages  534,  537,  538 

In  acts  making  felony  accessaries  before  and  after  implied. 

613,614,615,632,644,704 

Whether  act  making  offense  felony  in  offenders,  their  coun- 
sellors, procurers  and  abettors,  and  being  silent  as  to  acces- 
saries after^  extends  not  to  accessaries  after.  704 

In  treason,  whether  principal  in  first  degree  shall  be  tried 
before  those  in  second  degree.  613.  ii.  223 

In  cases  criminal,  not  capital,  no  accessaries.  530, 6 1 3, 61 6, 618 

Accessaries  after  to  crimes  not  capital  by  receiving  offenders 
cannot  be  in  law  under  any  penalties  as  accessaries,  unless 
the  acts  inducing  the  penalties  extend  to  receivers,  or  com- 
forters, as  some  do.  613 

Maintainers  in  certain  ac/j  denote  maintainers  of  offense,  and 
not  parties.  t'A. 

Where  an  act  makes  a  felony,  it  incidently  makes  such  acces- 
saries as  would  be  accessaries  before  or  after  to  a  felony 
at  common  law,  but  the  special  penning  sometimes  varies 
the  case.  613,  614,  615,  632 

But  if  the  act  express  accessaries  before  and  not  after^  there 
can  be  no  accessaries  after.  614 

Accessaries  after  an  offense  of  a  lower  degree  than  acces- 
sar ies  before.  614,615 

Procurers,  counsellors  and  abettors  import  accessaries  be- 
fore. 614 

Receivers  or  comforters  accessaries  after.  ib. 

In  offenses  unpremeditated  no  accessaries  before,  as  per  in- 
fortunium,  fyc.  615,  616 

Words  of  bare  permission  make  not  an  accessary.  616 

All  present,  when  poison  infused,  principals;  but  hiring 
another  to  do  it,  without  being  present,  makes  him  only 
accessary.  lA. 

Buying  materials  of  poison  makes  party  only  accessary,    ib. 

Where  the  pxeculion  varies  from  the  command  in  person 
slain,  or  in  nature  of  offense,  commander  is  not  accessary; 
contra^  where  offense  is  only  varied  in  degree.  617 

A.  gets  B,  with  child,  and  before  the  birth  counsels  B.  to  kill 
it,  child  is  born,  B.  murders  it,  wl,  accessary.  lA. 

Where  the  instrument,  as  a  madman,  or  wild  beast  cannot 
be  a  principal,  party,  tho  absent,  is  principal.  ib. 

A.  commands  B.  to  kill  C.  and  before  the  fact  repents  and 
countermands  it,  yet  B,  kills  him,.^.  not  accessary;  contra^ 
if  he  had  not  countermanded  it.  618 
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Ji,  knows  B,  hath  committed  a  felony,  but  conceals  it,  not 
felony,  but  misprision.  Page  618 

A.  sees  B,  commit  a  felony,  but  consents  not,  nor  takes  care 
to  apprehend  him,  not  accessary,  but  finable.  ib. 

•/?.  knowingly  suffers  a  felon  in  his  house  to  escape  before 
arrest,  not  accessary;  but  contra^  if  corrupted  by  money. 

619 

So  if  he  shut  fore-door,  and  deceive  pursuers,  this  being  an 
ac/,  and  not  bare  omission,  he  is  accessary.  ib. 

Ji.  hath  his  goods  stolen  by  B,  if  .^.  receives  his  goods  with- 
out any  contract  to  favour  him,  it  is  lawful;  but  otherwise 
theft-bote,  but  yet  A.  not  accessary.  ib. 

Where  receipt  of  stolen  goods  [before  3  4*  4  W.  fy  M.  fyc.l 
made  an  accessary,  or  not.  619, 620.  ii.  150 

Relieving  a  traitor  or  felon  in  prison  or  bailed  out,  makes 
not  an  accessary.  620,  621 

Conveying  instruments  to  a  felon  to  break  prison,  or  bribing 
gaoler  to  suffer  an  escape  makes  an  accessary.  621 

Writing  in  favour  of  a  felon  for  his  deliverance,  or  instruct- 
ing him  to  read  to  save  him  by  his  clergy  makes  not  party 
an  accessary.  ib. 

If ./?.  be  committed  for  felony,  and  B.  an  attorney,  advise  the 
friends  of  t^.  to  write  to  the  witnesses  not  to  appear  against 
him,  who  writes  accordingly,  this  makes  neither  B,  nor  the 
friends  accessary,  but  punishable,  and  how.  ib. 

A  husband  receiving  the  wife  may  be  an  accessary,  but  not 
wife  for  receiving  the  husband.  ib. 

If  the  wife  alone,  without  his  privity,  receive  a  felon,  she 
only  accessary.  *  ib. 

If  they  jointly  receive  a  felon,  it  is  only  the  act  of  the  hus- 
band, ib. 

Accessary  cannot  be,  unless  felony  committed;  Jl.  wounds 
B.  dangerously,  C  receives  A.  then  dies,  C  not  acces- 
sary. 622 

One  may  be  accessary  to  an  accessary  by  receiving  him, 
knowing  him  to  be  an  accessary  to  felony.  ib. 

No  accessary  in  receipt  of  a  felon,  without  knowing  that  the 
party  hath  committed  a  felony.  t*. 

Accessary  may  be  indicted  with  principal,  or  severally. 

623.  ii.  223 

An  accessary  before  or  after  in  another  county,  than  were 
principal  felony  committed,  dispunishable  at  common 
law.  ib. 

By  2  ^  3  £.  6.  accessary  indictable  in  county  where  acces- 
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s&rr.  and  to  be  tned  there;  this  aei  gires  no  power  to  jus- 
tices of  p<ace.  Page  623.  ii.44 
Jastkes  beU>re  whom  foreizn  accessary  is,  shall  write  to  those 
before  whom  principal  is  attaint,  for  record  of  attainder, 
and  how  the  writ  is  to  be.  623 
Process  of  oatlawry  masi  suy  against  accessary  till  principal 
aitainL                                                                       633.  ii.  200 
Accessary  shall  noc  answer  till  principal  be  tried,  but  other- 
wise, ijf  he  will  wave  benefit  of  the  law.  ib. 
But  if  he  ware  it,  necessary  to  respite  judgment  till  principal 
be  convict  and  attaint,  for  if  principal  be  after  acquit,  con- 
Tiction  of  accessary  annulled ;  but  if  acquit  of  the  acces- 
sary, acquittal  good.                                                624.  ii.  234 
If  he  be  indicted  as  accessary  to  three,  he  shall  not  be  ar- 
raigned tillall  the  principals  be  attaint  or  outlawed;  but 
if  he  be  indicted  as  accessary  to  one  of  them  only,  if  that 
one  be  attaint,  tho  the  others  be  not,  he  shall  be  arraigned. 

624.  iL  200,  201 

But  the  court  may,  if  he  be  indicted  as  accessary  to  three, 

arraign  him  only  as  accessary  to  the  party  attaint,  and  if 

acquit  of  that,  he  may  be  arraigned  de  novo  as  accessary 

to  the  other  two.  ib. 

Best  to  respite  arraignment  of  accessary  till  all  principals 

appear,  or  be  outlawed.  ib. 

If  principal  and  accessary  appear,  and  plead  together,  they 

may  be  tried  by  same  inquest;  but  principal  must  be  first 

convict  and  attaint,  and  how  jury  to  be  charged. 

624.  ii.  223 
If  principal  plead  in  bar,  or  abatement,  accessary  not  to 
answer  till  plea  determined;  if  plea  maintained,  accessary 
discharged,  if  overruled,  principal  shall  plead  over  to 
felony,  and. may  be  acquitted.  ib. 

If  t/^.  be  attaint  of  murder  on  an  appeal,  and  then  A,  is 
indicted  of  murder  as  principal,  and  B.  as  accessary,  prin- 
cipal pleads  former  attainder,  B.  shall  not  be  put  to  answer 
as  accessary,  because  he  is  not  attaint  upon  same  suit;  and 
so  it  is,  if  attainder  of  A.  were  first  on  the  appeal.  625 
If  principal  was  acquit,  or  convict,  and  had  his  clergy,  a  par- 
don, i^c.  accessary  should  not  [before  1  .dnnas]  have  been 
arraigned;  ron/ra,  if  after  attainder.  598,625 

If  principal  be  erroneously  attaint,  accessary  shall  be  ar- 
raigned, but  principal  reversing  his  attainder,  reverseth 
also  attainder  of  accessary.  625 

One  acquit  as  principal  cannot  be  indicted  as  accessary 
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beforcy  but  acquit  as  accessary  b^ore  or  after  may  be 
arraigned  as  principal.  Pages  625,  626.  ii.  244 

But  one  acquit  as  principal  or  accessary  before  may  be 
indicted  as  accessary  after.  '        626.  ii.  244 

Accessary  to  crimes  within  28  H.  8.  of  trial  of  treasons ^  &c. 
upon  the  high  sea,  not  punishable  thereby,  but  by  the 
marine  law.  ii.  17,  18 

Principal  in  murder  in  second  degree,  may  be  arraigned  and 
tried  before  principal  in  first  degree.  437.  ii.  223 

Lately  accessary,  if  he  appear,  hath  been  arraigned  and  put 
to  plead,  but  process  against  inquest  and  trial  ceaseth,  till 
principal  come  in,  or  be  attaint  by  outlawry.  ii.  224 

Accessary  may  pray  process  against  principal,  and  therefore, 
if  accessary  acquitted  before  principal  tried,  it  is  a  good 
acquittal;  and  if  convict,  a  good  conviction;  but  no  judg- 
ment shall  be  given  on  conviction,  till  principal  tried,     ib. 

If  ^,  be  arrested,  or  in  prison  for  felony,  and  B.  rescue  him, 
or  the  goaler  suffer  a  voluntary  escape,  tho  they  may  be 
presently  indicted;  yet  they  shall  not  be  arraigned  till  ^i. 
be  convict,  or  attaint  by  judgment,  or  outlawed;  for  if  jl. 
be  acquitted  on  the  indictment,  the  rescuer,  or  gaoler  shall 
be  discharged.  237, 238,  591, 598.  ii.  224 

How  far  a  wife  may  be  accessary  to  her  husband^s  treason, 
or  felony.    Vide  Covbbtxjkb. 
PRISON. —  Ftrfc  Arbest,  Breach  of  Prison,  Commitment, 

Escape,  Gaol,  &c. 
PRIVILEGE.— Tirfc  Habeas  Corpus. 
PROCEDENDO.— Firfe  Certiorari. 
PROCESS. 

Regularly  no  process  issues  in  hinges  name  to  take  a  felon, 
unless  on  indictment,  or  matter  of  record  in  court. 

575,576.  ii.  113 

Of  the  writ  de  securitate  pads.  51, 52 

In  all  cases  king^s  writs  directed  to  sheriff,  which  he 
executes  per  *e,  or  by  his  warrant  to  his  bailiffs.  577 

Sheriffs  or  bailiffs  may  require  any  one  to  assist  in  the 
execution.  ib. 

If  above  two  coroners  in  a  county,  and  a  writ  is  directed 
coronatoribuSf  tho  one  dies,  whilst  plural  number  remains, 
a  return  by  the  coroners  is  good;  but  if  only  one  sur- 
vivor,  he  cannot  execute  and  return  it  till  another  made. 

ii.  56 

But  if  two  coroners  in  a  county,  or  more,  one  may  execute 
the  writ,  as  in  case  of  an  exigent,  but  return  must  be 
in  name  of  coronatores.  ib. 
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Coroner  on  appeal  in  his  county  ma] 

appellee. 
Bui  if  only  a  coroner  of  a  franchise,  v 

precept  to  sheriff  to  attach  him. 
He  cannot  make  precept  to  bailiff  o; 

bailiff  of  a  franchise  cannot  execut( 

by  sheriff's  mandate. 
Process  after  indictment  issued  from  s 

is  always  in  king^s  name. 
On  indictment  or  information  prefei 

capias  not  first  process,  but  venire 

and  in  cases  of  information  no  pro< 

till  21  Jac. 
Supersedeas  on  a  prohibition  issues  fi 

tion,  from  B.  R.  in  term. 
Of  the  writ  de  odio  fy  atid;  its  differc 
Why  disused. 

Party  to  be  bailed  by  twelve  persons. 
Tho  indictments  be  not  discontinued  b 

in  some  cases  process  are. 
In   indictments   of  trespass  venire  J 

when  non  est  inventus  is  returned, 

All  process  on  an  indictment,  and  g( 
the  king  are  with  a  non  omittasy  fy 

By  virtue  thereof  sheriff  may  entei 
execute  the  same. 

If  party  be  in  his  own  house,  or  in 
and  doors  be  shut,  and  sheriff  havi 
process  demand  admittance,  and  the 
he  may  break  open  the  doors,  aj 
offender. 

For  jury  process.     Vide  Trial. 

For  process  in  outlawry.     Vide  Oitt: 

For  warrants.     Vide  Arrest,  Justic 

Vide  Certiorari,  Habeas  Corpus. 

PROPERTY. 

One  hath  a  property  ratione  loci  pri 

in  young  beasts  and  birds  ferse  natt 

A  lodger  hath  a  special  property  in  his 

Artificial  accessions  by  adjunction,  a 

fication. 
Vide  Burglary,  Indictment,  Larch 

PURVEYORS.— riWc  Felony  by  Stat 
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QUEEN. 
A  queen  regent,  who  is  married,  holds  her  sovereignty  as 
intirely  as  if  she  were  sole.  Pag^  106 

Who  shall  be  said  a  queen  within  35  E.  3  de  proditionibus. 
Vide  Treason. 

RAPE. 

Felony  at  common  law,  then  by  statute  made  by  misde- 
meanor, and  by  13  £.  1.  felony  again.  627,  632 

How  antiently  punished;  but  it  was  in  the  woman's  power 
to  save  ravisher  by  marriage.  627 

Not  inquirable  in  a  Leet  or  Turn.  627,  632.  ii.  69 

Rape  defined.  628 

Carnal  knowledge  of  a  girl  under  ten,  felony  without  clergy, 
by  18  Eliz.  630 

If  above  ten,  and  under  twelve  {deins  age  of  consent  to  mar- 
riage) tho  she  consent,  it  is  a  rape.  631 

Debet  esse  penetration  as  well  as  emissio,  628 

Least  penetration  absque  emissione  makes  it  a  rape.  ib. 

An  aider  a  ravisher.  ib. 

Keeping  a  woman  as  concubine  before  the  rape,  antiently  a 
good  exception,  and  now  may  be  evidence  of  assent,      ib. 

Husband  cannot  commit  it  on  his  wife.  629 

But  aiding  another  to  commit  it  upon  her,  indictable  as  a 
rape,  tho  wife  cannot  have  appeal  of  it  against  her  hus- 
band. f& 

Wife  in  such  a  case  may  be  a  witness  against  her  hus- 
band. 629 

Infant  under  fourteen  presumed  incapaxy  tho  he  may  be 
principal  in  aiding,  8;c.  630 

Consent  on  menace  of  death  excuseth  not.  631 

Mulier  vi  oppressa  concipere  potest.  ib. 

Subsequent  consent  not  extorted  creates  a  bar  of  her  appeal, 
but  ravisher  indictable.  632 

In  such  case  who  shall  have  the  appeal.  631,  632 

What  forfeitures  the  ravisher  and  ravished  assenting  incur  by 
statute.  631 

There  may  be  accessaries  before  and  after.  632 

Fresh  discovery  and  pursuit  necessary  on  part  of  ravished. 

632,  633 

Year  and  day  not  allowed  for  bringing  appeal,  but  it  is  in 
discretion  of  court.  633 

Principals  ousted  of  clergy,  but  not  accessaries  bifore  or 
after.  ib. 

What  necessary  concurring  evidence  to  confirm  that  of  the 
ravished.  633,  634,  635 
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Where   au  infant  ravished  shall  be  heard  without  oath. 

Pages  634,  635 

Accusation  of  a  rape  easily  made,  hard  to  be  proved,  and 
harder  to  he  defended  by  the  accused,  tho  never  so  inno- 
cent, and  many  instances  thereofl  635,  636.  ii.  290 
REALM. 

Realm  of  England  comprehends  the  narrow  seas,  invading 
hinges  ships  in  the  same,  levying  war  en  son  realm  within 
25  E.  3.  154 

Ireland^  tho  part  of  dominions  of  this  crown,  yet  no  part  of 
the  realm  of  Englandy  nor  infra  quatttor  Maria.        155 

The  like  [formerly]  of  Scoilandy  even  while  it  was  under  the 
power  of  the  crown  of  Englandy  as  in  sometimes  of  £.  1. 
and  E.  3.  ib. 

Isles  of  Many  Jersey y  Guernsey y  ^*c.  tho  parcel  of  dominions 
of  this  crown,  for  what  purpose  they  are  not  within  the 
realm.  156 

For  trial  of  foreign  treasonsyandof  an  offense  made  felony 
by  statu  ley  consisting  partly  in  the  realm y  partly  out. 
Vide  CouNTr. 

What  shall  be  said  beyond  seas^  and  what  within  king^s 
dominions  with  respect  to  1  Jac  qf  bigamy.     Fide  Po- 

LTOAMT. 

Vide  Ireland. 

RECEIVER. 

Wiiether  receipt  of  a  felon  after  attainder  in  same  county, 

makes  an  accessary  sans  notice.  323,  622 

Vide  Forcible  Marriage,  Principal  and  Accessary,  &c. 

RECOGNIZANCE.— Firfe  Bail,  Justice  of  Peace. 

RECORD. 

A  judge  fined  for  raising  a  record.  646 

On  Westm.  1.  an  attorney,  imprisoned  for  a  year  and  a  day, 

and  banished  the  court  C.  B,  for  embezzling  part  of  a 

record.  647 

If  a  clerk  had  made  a  misentry  of  record,  the  judge  of  the 

court  might  ore  tenus  have  rectified  it,   tho  sometime 

after.  ib. 

A  judge  of  record  is  quasi  a  living  record,  and  controuls  the 

entry  of  the  clerk.  lA. 

King^s  title  being  of  record  must  be  avoided  by  record,  ii.  205 

Judgment  of  record  to  be  avoided  by  record.  ii.  207 

Acquittal  generally  a  warrant  for  entry  of  the  judgment  at 

any  time  after.  ii.  243 

By  8  //.  6.  stealing,  carrying  away^  or  avoiding  records, 

felony,  clergy  allowed.  645,  646,  653 
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Felony  in  principals  and  accessaries  be/ore.    Pages  645,  646 

Exposition  on  this  act.  645  to  653 

Punishment  of  this  offense  before  the  aci.  646  to  649 

If  judgment  thereby  be  reversible,  tho  not  reversed,  it  is 
within  the  acL  650 

What  records  are  within  it.  649,  650 

No  difference,  whether  judgment  be  in  a  criminal  or  civil 
case,  or  whether  reversible  by  error  or  plea.  650 

If  it  be  in  affirmance  of  judgment,  punishable  as  a  misde- 
meanor, but  not  felony.  650,  651 

But  if  j9.  be  sued  by  original  to  exigent  and  outlawed,  and 
afterwards  exigent  is  made  B.  by  one  man,  and  original 
the  same  by  another,  felony  in  him  who  rased  original^ 
and  in  him  also  who  rased  exigent.  651 

If  this  offense  arise  in  two  counties,  dispunishable  as  felony, 
but  punishable  as  misprision  in  either.  651,  652 y  653 

Justices  of  either  bench  enabled  to  hear  and  determine  it,  and 
C.  B.  has  conusance,  tho  offense  in  record  of  j8.  JR.      651 

Trial  to  be  by  party-jury  of  clerks  and  others.  ib. 

C.  B.  may  take  indictments  thereof.  ib. 

Indictment  may  be  taken  by  clerks  alone,  or  foreigners  alone, 
or  both;  but  trial  to  be  by  party-jury  only.  ib. 

In  what  county  to  be  tried.  652 

Where  by  special  commission.  ib. 

Where  indictment  removable  in  B.  R.  ib. 

If  offense  committed  in  London,  mayor  not  to  be  named  in 
commission.  ib. 

1  Jac.  acknowledging  fine,  recovery y  deed  inrolled,  statute 
or  reccgnizancCj  bail  or  judgment  in  name  of  another 
not  privy  to  same^  felony j  clergy  ousted,  but  no  corruption 
of  blood,  or  loss  of  dower.     .  696 

Bail  taken,  but  not  filed,  not  within  this  act,  [but  since  made 
felony].  696 

How  record  of  acquittal  or  conviction  shall  be  pleaded^ 

shewn  forthy  or  certified  upon  plea  q/*auterfoits  acquit,  &c. 

and  where  nuUiel  record  pleadable^  or  not.     Vide  Plea. 

Vide  Amendment,  Chancekt,  Cebtiobabi. 
RECUSANT.— FiWe  Religion. 
RELATION.— Firfe  Fblo  de  se,  Fobpeiturb,  &c. 
RELIGION. 

Heresy  in  common  speech  comprehended  apostacy,  witch- 
crafty  and  formal  heresy.  383 

•^postacy  defined.  ib. 

What  the  punishment  of  it  by  the  old  laws  here,  and  by  the 
imperial  laws.  ib. 
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Soliciting  others  to  apostacy  most  penal.  Piig^  383 

Witchcraft  aniienlly  punished  by  writ  de  hasretico  combu- 
rendo,  ib. 

Htrtay  variously  defined.  383,  384 

The  definition  of  the  papal  canonists  makes  the  smallest  de- 
viation from  them  heresy,  ih. 

Who  the  judge  oi  heresy  according  to  the  common  and  im- 
perial law.  384,  385 

The  solemnity  that  accompanied  the  degradation  of  one  in 
orders.  384,  385,  389 

Inquisitors  thereunto  deputed  by  the  pope,  or  ordinary. 

384,  385 

Heretics  distinguished  into  several  ranks.  385 

A  simple  heretic  defined.  ib. 

Dismissed  on  abjuring  specially  the  particular  opinion,  or 
generally  all  heretical  opinions.  ib. 

The  latter  abjuration  required  of  those,  that  were  gravith- 
suspecti.  .  385, 386 

Who  shall  be  said  hsereticus  contumax.  386 

Who  a  relapsed  heretic.  ib. 

If  after  conviction' heretic  abjured  his  opinion,  his  life  was 
saved;  but  if  he  relapsed  after  abjuration,  then  delivered 
pver  to  secular  power;  no  suspension  of  sentence.  386, 387 

By  civil  and  canon  law  convicting  and  sentencing  heretics 
were  left  to  the.  ecclesiastical  judge,  without  which  civil 
jurisdiction  could  not  punish.  387 

Several  penalties  consequential  on  sentence  of  heresy.        ib. 

Whence  burning  all  heretics  indistinctly,  if  pertinacious  or 
relapsed,  took  its  rise.  388 

Penalties  by  canon  law  go  no  further  than  ecclesiastical  cen- 
sures, and  what  these  are.  ib. 

Secular  power  made  the  minister  in  execution  of  heretics.  389 

Princes  were  not  suffered  to  shew  any  courtesy  to  heretics,  ib. 

When  sentence  given  by  the  ordinary,  he  was  delivered  over 
to  the  lay  officer,  and  then  a  mandate  issued  from  chief 
magistrate  to  execute  offender.  »  ib. 

Reflections  on  the  miserable  servitude  of  christians  under  the 
papal  hierarchy.  389,  390 

How  the  law  and  usage  obtained  here  touching  heretics  before 
R.  2.  390  to  396 

Fitzherbert  mistaken  in  saying,  that  the  writ  de  hseretico  com- 
burendo  issued  only  in  case  of  a  relapse.  394 

Death  rarely  inflicted  on  heretics  before  R.  2.  i4. 

Quo  jure  goods  forfeit  for  heresy  before  2  H.  5^  ib. 
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Of  heresy  in  the  times  of  R.  2.  H.  4.  H.  5.  and  so  to  25  H.  8. 

Page  395  to  402 

The  power  of  the  diocesan  touching  heresy  by  2  H.  4.  and  an 
exposition  thereon.  395  to  400,  409,  410 

Temporal  judge  might  incidentally  have  taken  notice,  whe- 
ther a  tenet  was  heresy  or  not,  and  tho  diocesan  had  so 
certified,  temporal  judge  might  have  delivered  party  im- 
prisoned on  habeas  corpus,  and  false  imprisonment  lay 
against  party  detaining  him.  400,  407,  408 

Exposition  on  2  H.  7.  against  heretics  and  Lollards.       401 

What  the  method  of  proceeding,  and  how  the  law  touching 
heretics  and  their  punishment  stood  from  25  H,  8.  until 
first  of  Eliz.  and  from  that  time  to  the  time  the  author 
wrote.  401  to  411 

1  Eliz.  defines  heresy.  408,  409 

Exposition  on  that  act.  404  to  411 

It  set  first  boundary  to  heresy.  406 

Significavit  of  conviction  ought  to  have  contained  (even  at 
common  law)  the  particular  heresy,  without  it  no  writ  de 
hseretico  comburendo  ought  to  have  issued.  407,  408 

Whether  conviction  of  heretics  was  practised  in  queen  Eli- 
zabeth's time.  405 

9  Jac.  two  men  convict  of  Jirianism  before  the  diocesan 
burnt  by  writ  de  hasretico  comburendo.  ib. 

l^This  writ  is  taken  away  by  29  Car.  2.  heresy  how  punish" 
able  at  this  time^  vide  in  notis.l  410 

Great  privileges  granted  to  the  clergy  by  antient  kings  and 
states.  ii.  323,  324 

In  some  kingdoms  double  supreme  power;  regnum  ecclesi- 
asticum  8^  seculare;  former  only  dependent  on  the  pope, 
the  latter  subordinate  to  the  former,  so  regnum  sub  gra- 
viori  regno.  ii.  324 

The  original  of  sanctuary,  and  original  and  progress  of  pri- 
vilegium  clericale.  '  ii.  323  to  330 

The  clergy  claimed  their  privileges  jure  divino.    ii.  323,  324 

Sanctuary  oasted  by  statute.  605 

Supremacy  of  king  in  matters  ecclesiastical,  a  most  unques- 
tionable right  of  the  crown.  75 

Of  the  papal  encroachments  thereon,  and  also  on  his  sove- 
reignty in  matters  civil  under  pretence  of  in  ordine  ad  spi- 
rituaiifu  76 

Bringing  in  pope's  bulls  against  common  law,  and  some- 
times antiently  punished  as  treason.  643 

Felony  by  13  7?.  2.  t*. 

By  13  Eliz.  the  offense  as  well  in  the  bringers  in  of  these 
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bulls,  &c.  as  executors  thereof,  treason 

as  laymen. 
By  35  Eliz,  penalty  of  dissuading  fri 

conventicles. 
Non-conformity  within  three  months  < 

shall  abjure  the  realm. 
Not  departing,  or  returning,  felony  ^ 
Submitting  discliarged  of  the  penalty 
Relapsing  loseth  benefit  of  the  subrais 
Penalty  ybr  retaining  or  relieving  rec\ 
Exposition  on  this  act. 
Circumstances  necessary  to  be  alleged  ; 
By  35  Eliz.  popish  recusant  r^usin, 

abjuratiofi  to  depart  felony  withou 
Not  to  remove  five  miles  from  Londoi 
By  1  Eliz,  against  maintaining  any 

authority  within  these  realms,  firs 

goods,  fyc.  second  incurs  penalty  of; 

son. 
Exposition  on  this  act. 
By  5  Eliz.  maintaining  the  authoriti 

praemunire  the  first  time. 
So  refusing  to  take  the  oath  ofsupre\ 
Second  offense  in  both  cases,  treason. 
Exposition  on  this  act. 
By  23  Eliz.  reconciling  or  being  ret 

religion^  where  made  treason;  hoyv- 

Exposition  on  both  these  acts. 

What  the  religion  established  within  2 

•Aiders  and  maintainers  of  offender 

concealers  of  §uch  offenses,  how  pui 
By  27  Eliz.  where  a  subject,  not  bein^ 

a  foreign  seminary,  and  not  retur 

tion,  or  a  popish  priest  coming  in 

guilty  of  treason. 
Receiving  of  such  popish  priest  kn 

clergy. 
Sending  relief  to  a  seminary,  a  prsen 
Concealers  of  such  priests,  how  punisi 
Justice  of  peace,  to  whom  discovery  mi 

of  the  privy  council,  fyc.  shall  forfeit 
25  Eliz,  a  suspected  Jesuit  or  priest,  ref 

ly,  to  be  imprisoned,  till  he  shall  ma 
Pzde  Clehqy,  Misprision. 
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REPRIEVE.— Tirfe  Exbcutioit  and  Reprieve. 
RESCUE. 

Rescue  of  one  taken  on  general  warrant  to  answer  what  shall 
be  objected,  no  cause  being  exprest,  not  felony.  Page  578, 609 

He  who  rescues  a  felon,  may  be  indicted,  but  shall  not  be 
arraigned  till  principal  be  convict  or  attaint.  596, 607.  ii.  254 

Rescuer  is  quasi  accessary,  if  principal  be  convict  and  not 
attaint,  but  hath  his  clergy,  or  be  acquitted,  rescuer  shall 
not  be  put  to  answer  the  rescue,  but  be  discharged,  ii.  254 

If  principal  be  found  not  guilty ,  or  guilty  of  a  crime  not 
capital,  rescuer  ought  to  be  discharged,  but  he  may  be  fined 
for  the  rescue.  599.  ii.  254 

Tho  prisoner  indicted  of  several  felonies,  yet  the  rescue  makes 
but  one.  599 

A  man  arrested  on  mesne  process  in  carrying  to  gaol  is  res- 
cued, the  return  of  the  rescue  excuseth  the  sheriff;  contra 
of  an  execution.  601,  602 

If  a  felon  be  attaint  and  carried  to  execution,  and  be  rescued 
from  the  sheriff,  sheriff  is  punishable,  because  he  should 
have  taken  sufficient  power  with  him.  602 

Hinderance  of  arrest  of  felon  misdemeanor,  but  no  felony.  606 

Where  arrest  of  a  felon  lawful,  rescue  of  him,  felony.        ib. 

If  in  custody  of  a  private  man,  notice  that  he  is  arrested  for 
felony  necessary  to  make  it  felony;  contra,  if  in  custody 
of  an  officer.  iL 

Return  of  rescue  of  a  felon  against  •/?.  by  sheriff  not  sufficient 
to  put  him  to  answer  to  it  without  indictment.  ib. 

If  prisoner  under  custody  be  rescued  or  prison  broke  by 
strangers  without  his  procurement,  no  felony  in  the  pri- 
soner, but  felony  in  the  strangers  as  a  rescue;  but  if  by 
his  procurement,  felony  in  him  as  a  breach  of  prison,     ib. 

If  party  rescued  be  imprisoned  for  felony,  and  be  rescued 
before  indictment,  what  indictment  must  surmise ;  but  if 
party  be  indicted  and  taken  by  a  cap.  and  rescued,  then 
there  need  only  a  recital  that  he  was  indicted  prout,  and 
taken  and  rescued.  607 

Vide  Breach  of  Prison,  Escape,  Treason. 
RESTITUTION. 

The  several  means  of  restitution  of  goods  to  party,  from 
whom  stolen.  538 

On  appeal  of  robbery,  ^c.  and  conviction  thereon,  goods  con- 
tained in  appeal  were  to  be  restored  to  appellant.  538,539 

If  he  omit  any  in  his  appeal,  they  are  confiscate.       538, 545 

If  party  brings  appeal  of  robbery,  fyc.  and  it  appears  appellee 
came  to  the  goods  by  bailment,  4*^.  without  felony,  plain- 
tiff forfeits  his  goods  to  the  king  for  his  false  appeal.    539 
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Where  one  steals  goods  of  divers  men  severally,  and  one  of 
them  convicts  offender  on  bis  appeal,  before  judgment  rest 
may  pursue  their  appeals.  Po^t  539 

If  judgment  be  given  against  A.  on  the  appeal  of  B.  yet  if 
appeal  of  C.  were  begun  before  the  attainder,  A,  shall  be 
arraigned  on  appeal  of  C.  because  he  is  to  have  restitution 
of  his  goods  thereby;  second  trial  at  suit  of  C.  onlyia 
nature  of  an  inquest  of  office  to  intitle  him  to  restitution; 
whether  the  attainder  be  a  bar  to  C  t'A. 

But  if  C  doth  not  commence  his  appeal  before  A,  is  attaint, 
Ji,  shall  not  be  arraigned  thereon ;  but  if  afterwards  par- 
doned, he  shall  be  arraigned  at  suit  of  C  but  contra,  if 
attainder  were  at  hinges  suit.  ib. 

Where  appellant  shall  have  restitution.  540 

When  he  shall  have  restitution.  540, 541 

Of  what  things  he  shall  have  restitution.  541 

If  felon  waive  goods  stolen  without  any  pursuit  after  him, 
they  are  not  in  law  bona  waviatia^  nor  forfeit ;  but  contra, 
if  he  waive  them  on  pursuit.  ib. 

This  forfeiture  not  like  a  stray,  where  tho  lord  may  seize, 
yet  owner  may  retake  it  within  year  and  day ;  but  here 
true  owner  cannot  seize  his  own  goods,  tho  ou  fresh  suit 
within  year  and  day,  which  is  an  expedient  in  the  law  to 
compel  owner  to  prosecute  his  appeal.  ib. 

Of  what  things  owner  shall  have  restitution  on  21  H.  8.  he 
should  have  had  restitution  of  on  conviction  iu  appeal  at 
common  law.  ib. 

Before  this  act  no  restitution  on  indictment.  542 

This  act  speaking  of  king^a  subjects  extends  to  aliens  rob- 
bed, ib. 

If  servant  be  robbed  of  master's  money,  and  master  or  ser- 
vant by  procurement  give  evidence,  and  convict  felon, 
master  shall  have  a  writ  of  restitution.  ib. 

Restitution  to  be  to  party  robbed,  or  owner.  ib. 

If  A.  be  robbed  by  B.  and  C.  and  B.  only  is  convict  of  rob- 
bery by  evidence  of  A.  he  shall  have  restitution.  ib. 

\{A.  be  robbed  of  an  ox  by  B.  who  sells  him  to  C.  who  keeps 
the  money  in  his  hands,  and  after  kills  the  ox  and  sells  it, 
or  if  the  money  be  seized  in  the  hands  of  the  thief,  A.  may 
have  a  writ  of  restitution  for  the  money.  ib. 

So  if  money  be  stolen^  and  thief  taken,  he  shall  have  restitu- 
tion, ib. 

Testator  robbed,  thief  convict  on  procurement  of  executor, 
he  shall  have  restitution.  ib. 

If  goods  be  stolen^  and  by  thief  sold  in  market-overt,  thief 
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being  convicted  on  evidence  of  party  robbed,  he  shall  have 
restitution  of  this  act  of  thing  sold.  Pages  542  to  547 

By  31  Etiz.  notwithstanding  sale  of  a  horse  in  market-overt, 
owner  may  take  him  within  six  months  after  the  felony  on 
proof  of  his  property,  which  shews  that  after  six  months 
he  shall  not  have  restitution.  543 

Scrivener's  shop  no  market-overt  [for  plate]  by  custom  of 
London.  ib. 

By  31  Eliz.  8^  1  Jac.  no  sale  of  stolen  goods  in  London, 
Westminster,  or  South wark,  or  within  two  miles  to  a  bro* 
ker  shall  change  the  property.  ib. 

Shops  in  London  a  market-overt  [with  respect  to  goods 
usually  sold  therein.]  543,  544 

Whether  a  sale  in  market-overt  had  barred  restitution  in 
appeal.  544 

^.  commits  a  robbery,  Art ti^V  officer  seizeth  goods  stolen,  and 
sells  them  in  market-overt,  party  robbed  convicteth  Ji.  oa 
his  appeal,  he  shall  have  restitution  if  he  made  fresh 
suit.  ib. 

If  offender  be  convict  on  evidence  of  party  robbed,  or  owner, 
he  shall  have  restitution,  tho  tliere  were  no  fresh  suit,  or 
any  inquiry  by  inquest  touching  the  same ;  but  contra  in 
appeal.  545 

Owner  prefers  indictment  against  the  thief,  who  flies,  and  is 
thereon  outlawed,  owner  shall  have  restitution.  ib. 

Two  persons  have  their  several  goods  stolen,  tho  thief  con- 
victed on  the  prosecution  of  one  of  them,  the  other  must 
prosecute  his  indictment  in  order  to  have  restitution  of  his 
goods.  545.  ii.  252 

Antiently  if  C.  was  attaint  on  indictment  preferred  by  •/9.  and 
reprieved  till  another  sessions,  and  then  B.  preferred  in- 
dictment of  another  robbery  committed  on  him  by  C.  C. 
might  if  he  would  have  pleaded  to  the  country,  and  oa 
conviction  ^.  should  have  had  restitution;  but  he  might 
have  pleaded  auterfoits  at  taint  ^  and  have  refused  to  have 
answered,  and  then  B.  should  have  had  no  restitution ; 
but  by  21  H.  8.  court  ought  to  inquire  by  inquest  of  oflBce 
touching  robbery  of  B,  and  being  ascertained  thereby  to 
grant  restitution.  545,  546.  ii.  252 

Restitution  by  course  of  law,  either  by  taking  his  goods,  or 
action.  546 

If  ^.  steal  goods  of  B.  and  B.  take  his  goods  of  •/9.  again  to 
favour  him,  or  maintain  him,  how  punishable ;  but  if  he 
take  them  again  without  any  such  intent,  no  offense,  but 
justifiable.  ib. 

But  after  felon  convicted,  it  can  be  no  colour  of  crime  to  take 
bis  goods  again,  where  be  finds  them,  and  why.  546 

VOL.  II. — 42 
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•^.  steals  50/.  in  money  of  B.  A.  is  convicted  and  hath  his 
clergy  on  prosecution  of  B,  B.  brings  trover  for  it,  and 
held  it  well  lies;  but  contra j  if  before  prosecution  by  in- 
dictment party  robbed  brings  trover^  or  if  plaintiff  in  former 
case  had  not  given  evidence  on  conviction.  Pages  546,547 
A  convict  within  clergy  on  being  burnt  in  the  hand,  shall  be 
restored  to  possession  of  his  lands.  ii.  389 

For  restitution  of  blood.     Vide  Cobhuption  and  Restitu- 
tion or  Blood. 
RETURN. 
In  temporal  matters  a  general  cause  or  return  of  heresy  or 
criminoiisness,  insufficient;  significavit  of  conviction  of 
heresy  ought  to  contain  particular  heresy.  407, 40S 

Insufficient  cause  of  refusal,  or  non  admission  of  a  clerk,  to 
alledge  that  he  is  criminosus  ^  non  idonetis^  or  that  he  is 
schi$maticus  inveteraius.  407 

Literal  numbers  allowed  in  returns,  tho  not  indictments. 

ii.  170 
Vide  Certiorari,  Habeas  Corpus,  Outlawry,  Process. 
RIGHT.— Fide  Forfeiture. 
RIOT. 
Where  one  may  assemble  people  to  defend  his  house  by 
lawful  means,  which  he  cannot  do  with  regard  to  a  jour- 
ney. 445,  487,  547 
Where  by  common  law  and  statutes,  sheriff,  justices  of  peace, 
fyc.  may  raise  a  power  to  suppress  and  take  rioters;  and 
where  if  they  disperse  not  on  proclamation,  and  any  of  the 
rioters  be  killed,  or  maimed  by  justices,  or  those  assem- 
bled by  them  to  suppress  the  riot,  it  is  justifiable. 

53,  293,  294,  495, 496 

A  presentment  of  a  riot  by  a  justice,  or  two  justices  of  peace, 

as  case  shall  require,  is  a  conviction  by  several  acts.    155 

Vide  Arrest,  Homicide,  Justice  of  Peace,  Murder  and 

Manslaughter,  Peace  Officers,  Treason. 

RIVER. 

Thames  is  alia  via  regia,  king^s  high  stream.  536 

ROBBERY. 

Defined.  533 

What  ingredients  in  robbery.  ib. 

Something  must  be  feloniously  taken.  ib. 

A  mere  assault  to  rob  without  taking  [till  late  aci]  only  a 

misdemeanor.  ib. 

What  a  taking  in  law  and  fact.  532, 533 

If  a  thief  compel  true-man  by  fear  to  swear  to  fetch  him 

money,  which  he  doth,  and  thief  receives  it,  robbery. 

532, 533 
If  ^.  assaults  B.  and  demands  bis  purse,  and  B.  delivers  it, 
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ROBBERY.— Continued. 

it  is  a  taking,  and  so  if  B.  refuse,  and  w?.  pray  a  loan  or 
gift  of  money,  which  B,  gives  or  lends,  robbery.  Page  533 

So  if  B,  throws  his  purse  in  a  bush,  and  ^.  takes  it  up,  and 
carries  it  away,  so  if  B.  flying  from  thief  let  fall  his  hat, 
and  thief  takes  it,  and  carries  it  away,  all  effect  of  same 
fear.  »A. 

If  a  thief  without  weapon  drawn  bid  party  deliver  his  purse, 
which  he  doth^  robbery,  tho  finding  little  in  it  he  return 
it.  ib. 

Jl.^s  purse  being  fastened  to  his  girdle,  B.  assaults  him  to  rob 
him,  and  in  struggling  girdle  breaks,  and  purse  falls  to  the 
ground,  no  robbery;  but  if  B.  take  up  the  purse,  or  if  B. 
had  purse  in  his  hand,  and  then  girdle  breaks,  and  striving 
lets  purse  fall  to  the  ground^  and  never  takes  it  up  again, 
robbery.  ib. 

Taking  in  the  presence  is  taking  from  the  person,  but  to  con- 
stitute robbery  it  must  be  with  putting  in  fear.  ib. 

Taking  my  cattle  in  my  presence,  and  putting  me  in  fear, 
robbery.  t*. 

Where  one,  neither  in  view,  nor  assenting,  nor  present  at 
robbery  or  assault  may  be  guilty  of  robbery.  534, 587, 538 

Where  words  of  menace  are  used  after  taking  and  not  before, 
larciny,  not  robbery.  534 

Tho  thing  taken  be  under  I2d.  value,  felony  sans  clergy.  536 

But  in  foreign  county  petit  larciny,  for  it  is  not  robbery 
there.  ib. 

Jl.  rides  out  with  others  with  design  to  rob,  he  parts  from 
his  company,  and  pursues  not  his  design,  they  afterwards 
commit  a  robbery,  A.  not  guilty.  537 

If  a  robbery  be  committed  before  sun-rising,  or  after  sun-set, 
whilst  it  is  so  far  day-light  that  the  face  of  a  man  is  dis- 
cernible thereby,  Hundred  chargeable.  557 

^.  intending  to  rob  B.  breaks  a  hole  in  his  house,  B.  for  fear 
throws  out  his  money,  which  Ji.  takes  and  carries  away, 
robbery.  555 

One  indicted  for  robbery  in  vid  regidj  or  in  altd  vid,  or  altd 
vid  regid,  and  convict,  is  ousted  of  clergy;  contra^  if  in 
vid  regid  pedestri  ducent\  fyc.  ii.  349 

For  robbing  of  houses.     Vide  divisions  in  titulo  Bubglabt. 

Vide  Hue  and  Cby,  Larciny. 
ROGUES.— Tiflfe  Felony  by  Statute. 
SACRILEGE. — Vide  Clergy. 
SALE  IN  MARKET-OVERT.—  Firfe  Restitution. 
SANCTUARY.— rVrfe  Religion. 
SCOTLAND.— Vide  Realm,  Tbjeason, 
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SEAL  AND  SIGNET. 

Of  the  ^rtai  JcaA  and  what  thiogs  are  passed  under  it. 

Pages  170,  171,  174,175 

Pet  sigillL  or  le  targt  explained,  and  the  use  of  it.  171 

The  use  of  the  jffriry  seaL  ib. 

Of  the  priry  signei.  ib. 

SeaU  q/'B.  R  C.  B.  and  exchequer^  duchy  and  county  pala- 
iine  of  Lancaster,  &c.  by  whom  kept,  in  what  roanner, 
and  by  whom  deliTered.  171, 172 

When  IHng  dies,  great  seal  continues  till  another  made. 

176,177 

Proclamation  de  sigiHo  amissOf  when  either  king  or  subject 
lost  his  seal  casually.  183, 184 

King  had  power  to  dispose  of  lands  belonging  to  the  crown 
or  ducky  by  letters  patents  under  these  respective  seals  [but 
how  restrained  at  this  time,  ride  1  minn.  Sess.  1.  cap.  7.]  278 

Where  counterfeiting  otd  great  seal  is  treason.  77 

What  may  be  said  a  counterfeiting  the  great  or  privy  seal 

181  to  186 

By  1  M.  forging  queen^s  sign  manual,  privy  signet  or 
priry  seaL  treason.  178,  184 

Antientiy  counterfeiting  any  of  the  king^s  seals,  treason. 

179  to  184 

It  must  be  an  actual  counterfeiting  barely  compassing,  not 
treason.  181 

AiBxing  a  true  great  seal  to  another  patent,  a  great  mis- 
prision, but  not  treason.  181  to  182 

Fixing  great  seal  by  chancellor  to  a  charter  without  warrant, 
no  treason.  183 

Counterfeiting  king^s  judicial  seal  for  writs  only  a  great  mis- 
demeanor, so  of  the  seal  of  a  statute  merchant.  ib. 

What  the  judgment  in  counterfeiting  great  and  privy  seal, 
privy  signet  and  sign  manual.     187,  351,  352.  ii.  398,  399 
SEDITIOxN. 

In  some  old  books  treason  exprest  by  that  name,  yet  a  charge 
of  doing  any  thing  seditiously  amounts  not  to  a  charge  of 
treason.  77 

SE  DEFENDENDO.— FtrfeHoMiciDB. 
SEIZURE. 

Whether  goods  of  an  offender,  and  in  what  case^  at  common 
law  might  be  seized  on  the  offense  committed,  or  inven- 
toried and  appraised  only;  in  what  cases  and  on  what 
security  they  were  to  be  delivered  to  the  bailiff  of  party 
indicted,  or  to  the  constable  or  viilata  to  be  answerable 
for  them,  and  in  the  last  case,  what  maintenance  the  party 
and  his  family  should  have  had  out  of  them.  364 

If  no  indictment,  then  he  who  seized,  did  it  at  his  own  peril, 
no  felony  being  conUnitted.  ih. 


CONTAINED  IN  THE  TWO  PARTS.  617 

SEIZURE.— Coniinued. 

What  regulations  made  therein  by  5  4-  25  E.  3.         364, 365 

If  party  comes  not  in,  his  goods  forfeit  on  award  of  exigent, 
which  is  awarded  on  the  second  cap.  returned  non  est 
inventus,  as  well  in  treason  as  felony,  tho  25  E.  3.  men- 
tions only  felony.  365 

Second  cap.  issues  with  a  precept  to  seize  offenders  goods, 
out  of  which  sheriff  is  to  allow  him  and  his  family  suffi- 
cient for  their  sustenance.  ib. 

Whether  in  case  of  such  a  seizure  a  sale  for  valuable  con- 
sideration before  conviction  and  after  seizure  binds  the 
king,  as  in  case  of  seizure  and  delivery  to  villala.  tb, 

1  JR.  3.  prohibits  seizure  of  goods  of  a  party  imprisoned,  tho 
indicted,  but  not  convicted.  365 

Whether  this  act  extends  to  treason,  tho  not  mentioned.  366 

Whether  it  extends  to  a  party  at  large,  whether  indicted  or 
not;  it  repeals  not  25  E.  3.  touching  second  cap.  with  a 
seizure  of  goods,  as  to  other  persons  that  are  at  large  and 
not  indicted,  nor  process  made  on  their  indictment,  if  they 
fly  not,  no  seizure  can  be  made,  whether  they  be  indicted 
or  not.  ib. 

If  a  man  be  at  large  and  fly  for  it  by  this  act,  his  goods  can- 
not  be  seized  and  removed,  whether  he  be  indicted  or 
not.  ib. 

If  indicted  and  at  large  goods  cannot  be  removed,  but  only 
viewed,  appraised  and  inventoried  where  they  lie.  ib. 

Tho  they  may  not  be  removed,  yet  where  party  is  at  large, 
party  removing  not  within  penalty  of  double  value.        ti. 

Nieni  obstante  this  act,  the  use  of  seizing  of  goods  of  per- 
tsons  accused  of  felony,  tho  imprisoned  or  not  imprisoned, 
prevails.  366, 367 

A  true  exposition  of  this  act.  367 

Vide  Restitution. 
SESSIONS. — Vide  Adjournment,  Justice  of  Peace. 
SHERIFF. 

Not  to  take  notice  in  pais  of  appointment  of  a  new  sheriff.  499 

Custody  of  a  felon  belongs  to  old  sheriff  till  turned  over  by 
indenture.  494, 495 

Ought  to  deliver  to  commissioners  of  gaol-delivery  the  names 
of  persons  in  prison,  or  let  to  bail  to  mainprize.  ii.  36 

Sheriff  fineable  for  wilful  or  negligent  escape  in  his  gaoler, 
but  not  in  gaolers  of  gaols,  in  particular  franchises. 

595,  597,  598 

His  power  to  hold  pleas  of  the  crown  taken  away  by  Magna 
Charta.  ii.  69 

Yet  afterwards  had  power  to  take  indictments  of  felons,  ii.  69, 

87, 106 

Such  power  either  virtute  commissioniSf  which  is  taken 
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SHERIFF.— Continued. 

away  by  statute,  or  virtuie  officii  in  his  Turn^  which  con- 
tinues. iL  Pages  69, 142 

The  7\im  can  take  no  indictment  but  of  felony  by  common 
law,  or  of  such  matters,  as  are  by  statute  limited  to  them^ 
and  therefore  indictment  of  rape  void  there.  ib. 

It  is  a  court  of  record;  who  the  judge  there,  and  what  the 
style  of  it.  ii.  70 

When  it  is  to  be  held,  if  not  held  within  the  stated  times, 
court  held  for  that  Turn  only  void.  ib. 

Indictments  by  one  aci  must  be  under  seal  of  the  jury,  by 
another  act  indented.  iL  70,  152* 

What  freehold  or  copyhold  indictors  must  have,  otherwise 
sheriff  punishable,  and  indictment  voidable  by  plea.       ib. 

He  can  make  out  no  process  on  these  indictments,  but  mast 
send  them  to  justices  of  peace,  who  have  power  to  proceed 
thereon.  ii.  70,  71,  106, 107, 142, 152* 

But  if  original  presentment  not  within  jurisdiction  of  the 
Turn,  justices  of  peace  ought  not  to  proceed  thereon,  tho 
removed  before  them.  ii.  71, 152 

By  common  law  he  might  issue  a  warrant  for  taking  a  felon 
before  indictment.  ii.  106 

Where  bailiff  of  franchise  cannot  execute  process  within  his 
franchise,  but  by  sheriff's  mandate.  iL  68 

SIGN  MANUAL. 

By  1  MdiV.  forging  queen's  sign  manual,  treason.    178, 184 

Judgment  in  this  treason.  187 

SI  NON  OMNES.—  ri A  Commission. 
SODOMY.— riVfe  BuooEBY. 
SOLDIER. 

How  soldiers  were  antiently  retained.  672,  673 

Who  bound  to  serve  the  king  in  his  wars.  675 

Whether  impressing  them  justifiable.  678,  679 

Etymology  of  Prest.  677 

f^ide  Fblont  by  Statute,  Constable  and  Mabsbal. 
STABBING. —  Vide  Clbbgy,  Indictment,  Mubdeb  and  Man- 

SLAUOHTEB. 

STATUTES  IN  GENERAL,  AND  THEIR  EXPOSITION. 

Tho  fFestm.  2.  which  gives  imprisonment,  where  party  in 
assise  vouches  a  record  and  fails  of  it,  is  general,  yet 
neither  an  infant,  nor  a  feme  covert  in  that  case  shall  be 
imprisoned.  20 

General  actSy  that  give  corporal  punishment,  are  not  to  ex- 
tend to  infants,  therefore  infant  convict  in  ravishment  of 
ward  shall  not  be  imprisoned,  tho  act  be  general;  but 
where  a  fact  is  made  felony  or  treason,  it  extends  as  well 
to  infants  above  fourteen  as  to  others.  81,  28 

5  EHz.  ^  18  EHz.  which  require  a  conviction  and  attainder 
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according  to  the  order  and  course  qf  lawt  these  words 
include  indictment  as  well  as  trial,  yet  the  words  all  trials 
of  treason  shall  be  according  to  the  course  of  the  common 
law^  asm  I  ^  2  P.^  M.  include  not  indictment  as  well  as 
trial.  Pages  221,  298, 299 

1  Mar.  reducing  all  treasons  to  25  E.  S.  repeals  not  only 
treasons  enacted  de  novo,  but  also  declarative  acts.  222, 260 

Some  things  enacted  to  be  treasons  by  new  and  temporary 
laws,  which  were  treason  by  25  E,  3.  261,  262 

An  actiox  safety  of  king* s  person,  4*^.  enacts  an  offense  felo- 
ny, or  a  misdemeanor  (without  a  special  clause)  carries  a 
presumption,  that  same  was  not  treason  before^  and  is  a 
judgment  of  parliament  in  point.  262 

Tho  I  E.  6.^1  M.  have  taken  away  treasons  of  11  /?.  2.  ^ 
1  H.  4.  yet  they  are  so  far  of  force  as  to  damn  the  folse  and 
extrajudicial  opinions  of  TresHian,  fyc.  266 

Where  an  act  makes  felony  treason  by  the  repeal  of  that  act 
it  becomes  felony  again.  291 

When  an  offense  is  made  treason  or  felony  by  act,  and  that 
act  is  repealed;  offenses  committed  before  such  repeal, and 
the  proceedings  thereon  are  discharged  by  such  repeal, 
without  a  special  clause  in  act  of  repeal.  291,  309 

Whether  the  two  penalties  previous  to  treason  in  case  of 
words,  viz.  for  the  first  and  second  offense  in  5  4*  6  JE^.  6. 
be  repealed  by  any  acty  qusere.  296,  309,  310 

The  manner  of  proceeding  (in  cases  of  treason)  on  a  subse- 
quent act  may  be  directed  by  a  precedent  act.  297.  ii.  288 

Where  the  word  king  in  an  act  ispersonal,  or  includes  his 
successors.  101,  310,  318,  669,  706,  707,  708 

Where  second  offense  is  subjected  to  a  severer  punishment, 
there  must  be  a  conviction  of  the  former,  and  judgment 
given  thereupon.  324,  685,  686,  705 

Preamble  of  an  act  an  estoppel,  [and  presumed  to  be  true.] 

327 

Tho  25  £.  3.  ^  1  S.  3.  mention  only  felony,  yet  they  extend 
to  treason,  being  acts  for  advancement  of  justice. 

365,  366 

•Sets  speaking  of  fines  or  ransoms  at  king^s  pleasure  mean 
of  his  justices.  375 

Where  commons  assent  to  an  act  is  not  exprest  in  parliament 
roll.  397 

The  words  hear  and  determine  in  an  act  import  a  trial  by 
jury.  403 

Interpretation  of  an  act  (especially  where  a  temporal  interest 
is  concerned)  is  of  temporal  cognizance.  409 

Construction  of  many  acts  touching  matters  of  ecclesiastical 
cognizance  belongs  to  the  temporal  judge.  ib. 
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Where  aci  speaking  of  king^s  subjects  extends  to  aliens  here. 

Pages  541,542 

Where  mainiainers  denote  maintainers  of  offense,  not  of 
parties.  613 

Procurers^  counsellors^  abettors  import  accessaries  btfort, 
receivers  or  comforters  after.  614 

Where  an  act  makes  an  offense  felony,  it  incidentally  makes 
such  accessaries,  as  would  be  accessaries  before  or  after 
at  common  law,  but  the  special  penning  sometimes  varies 
the  case.  613,  614,  615,  633,  644,  704 

Eyt  judgment  de  vy  fy  member  create  a  felony,  whereon 
ensue  corruption  of  blood,  eschete  to  the  lord,  and  loss  of 
dower.  627,  641,  703 

Jict  mentioning  inferior  officers  extends  not  to  superior.  649 

Where  acts  making  felony  extended  beyond  the  letter.   632, 

654.  ii.  365 

Where  act  is  repealed  and  re-enacted,  or  temporary,  and  ex- 
pires, or  is  continued  till  end  of  next  sessions,  and  before 
that  is  continued  over,  where  it  shall  be  said  contra  for- 
mam  statuti  or  ^/a/t//or(/m,orof  which  statute.  667,706. 

ii.  173 

Where  one  act  relates  to  another,  as  where  former  makes 
offense,  latter  adds  a  penalty,  how  indictment  to  conclude. 

ii.  173 

The  several  ways  of  providing  that  there  shall  be  no  corrup- 
tion of  blood,  &c.  703 

But  tho  there  be  such  a  clause,  king  shall  have  forfeiture  of 
lands  during  felon's  life,  and  his  goods,  for  there  is  no 
eschete  to  the  lord,  where  inheritance  is  saved  to  the 
heir.  ib. 

By  special  clause  forfeiture  of  goods,  as  well  as  lands,  may 
be  provided  against.  ib. 

Saving  corruption  of  blood  virtually  makes  heir  inheritable, 

and  saves  dower.  704 

J   Clergy  not  ousted  without  special  words.  ib. 

In  all  acts  making  treason,  felony  or  misprision  of  treason, 
peers  to  be  tried  by  peers.  ib. 

An  act  makes  offense  felony  in  offenders,  their  counsellors, 
procurers  and  abetters,  and  is  silent  as  to  accessaries  after, 
whether  these  implied.  ib. 

An  act  making  an  offense  by  name,  as  rape,  $*c.  felony  makes 
all  present  aiders  and  abetters  principals,  tho  only  one 
commits  it;  but  as  to  clergy  in  some  cases  it  differs.       ib. 

If  it  makes  the  offender,  his  counsellers  and  .abetters  felons, 
yet  it  makes  not  the  counsellers  and  abetters  principals, 
unless  present ;  if  absent,  they  are  accessaries  b^orcy  unless 
expresly  made  all  principals^  whereof  only  one,  and  what 
instance.  ib. 
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Act  making  a  felony,  and  limiting  it  to  be  tried  in  a  county, 
where  party  taken  without  negative  words,  but  cumulative^ 
and  party  may  be  indicted,  where  offense  committed. 

Pa^ts  694,  695,  705 

A  second  act  enacting  offense  felony,  that  was  so  enacted 
before,  with  some  alterations  is  but  cumulative.  705 

If  one  act  be  grafted  on  another  relative  to  it  for  the  better 
execution  of  the  former,  if  former  be  repealed,  latter  there- 
by virtually  repealed.  ih. 

Act  making  a  new  felony  of  an  offense  that  consists  of  a  fact 
partly  in  the  realm,  and  partly  out,  and  limiting  it  to  be 
tried  where  offense  committed,  shall  be  construed  to  be 
where  that  part  of  the  offense  is  committed  that  is  within 
the  realm.  706 

Act  making  a  new  felony  binds  not  infant  under  fourteen,  ib. 

How  acts  enacting  capital  offenses  are  limited  to  continue.  708 

Act  making  offense  felony  includes  misprision,  and  party  may 
be  indicted  of  the  latter  only.  652,  708 

Where  a  puisne  affirmative  act  repeals  not  a  former  act.  705 

B.  R.  comprised  within  actSy  that  give  power  to  justices  of 
oyer  and  terminer,  ii.  22 

But  justices  of  peace  are  not.  ii.  44 

If  a  penalty  be  made  recoverable  in  any  of  the  king^s  courts 
of  record,  to  what  courts  it  extends.  ii.  29 

Where  the  words  no  wager  of  lawy' essoiny  protection^  &c. 
sha/t  be  atlowed  tie  up  the  jurisdiction  to  courts  that  can 
allow  a  protection,  fyc.  ii.  30 

Where  the  penalty  is  recoverable  by  original  writ,  &c.  it  is 
restrained  to  the  superior  courts.  ib. 

Whether  justices  of  gaol-delivery  or  oyer  and  terminer  have 
a  jurisdiction,  where  act  limits  offense  to  be  heard  before 
justices  of  peace.  ii.  36 

Where  act  speaks  of  justices  in  the  county,  justices  of  gaol- 
delivery,  or  oyer  and  terminer  may  hear  and  determine 
it.  ib. 

Acts  making  new  treasons  to  be  taken  strictly.  218 

Where  an  act  for  trial  of  treason  is  to  be  taken  strictly.     157 

Of  offenses  by  statutes,  whereof  justices  of  peace  have  not 
conusance.  ii.  44 

Where  by  a  provision  per  dominum  regem  fy  efus  concilium 
is  meant  an  antient  statute.  ii.  99 

Where  mandatum  domini  regis  signifies  process.        ii.  131 

If  act  be  prohibitory,  and  by  a  substantive  clause  gives  a 
recovery  by  action  of  debt,  fyc.  but  is  silent  as  to  indict- 
ment, party  may  be  indicted  on  the  prohibitory  clause,  and 
thereon  fined,  penalty  not  recoverable,  but  fine  not  to 
exceed  it.  iL  173 
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If  aei  be  not  prohibitory,  but  only  if  nny  shall  do  such  a 

thingj  he  ehall  forfeit  51.  recoverable  as  aforesaid,  offeDder 

not  indictable.  ii.  Page  173 

All  penal  acts  inducing  a  forfeiture  to  the  king,  or  making  a 

felony  or  treason  are  general  acte.  ii.  172 

Where  fatal  to  recite  and  misrecite  them  or  not.    ii.  172, 173 

^ets  ousting  clergy  construed  strictly.  ii.  335,  371 

Whether  the  word  murder  includes /M/t7  treaeon.  ii.  340, 342 

Where  an  act  ousts  accessaries  b^ore  of  clergy,  whether  it 

necessarily  ousts  principals  not  mentioned.        ii.  346, 347 

Whether  outlawry  is  included  in  word  attainder. 

5dl.  iL  350,  352 

AM  felonies  include  not  piracy.  ii.  370 

One  of  the  reasons  for  making  27  H.  8.  for  transferring  uses 

into  possession.  247 

In  most  of  the  particular  acta  of  attainder  there  is  a  special 

provision  that  parties  attaint  should  forfeit  all  their  lands, 

whereof  they,  or  others  were  seised  to  their  use,  and  also 

a  provision  to  save  from  forfeiture  such  lands,  whereof 

parties  were  seised,  to  the  use  of  any  other.  247, 248 

•Sets  may  diversify  the  offenses  of  accessary  or  principal 

according  to  the  various  penning.  615 

Vide  Felony  bt  Statutes,  Indictment,  Treason. 

STRAY. 

Tho  lord  may  seize  it,  owner  may  retake  it  within  year  and 

day.  541 

SUITS. 

Difference  betwixt  civil  suits  in  eompensationem  damni 

illatij  and  criminal  prosecutions  in  vindictam  criminis 

commissi.  38 

STEWARD. 

For  the  court  of  lord  high  steward  for  trial  qf peers.    Fide 

Court,  Peer. 
For  court  b^ore  steward  of  household.     Fide  Court. 
SUBPCENA.— FiV/e  Witness. 
SUPERSEDEAS.— FtV/6  Certiorari,  Comicission,  Eibob, 

Habeas  Corpus. 
SUPREMACY.— Ffrfe  Kino,  Religion. 
SURDUS  &  UXSTUS.— Vide  Ideot. 
SURETY.— rtV/«  Bail. 
SUSPICION. 
No  man  bound  to  suspect  another;  it  is  the  act  of  his  oini 
judgment.  490 

Where  suspicion  will  justify  the  imprisonment  of  the  party  y 
or  justify  or  excuse  homicide^  or  not.     Vide  Arrest, 
Homicide,  Murder,  and  Manslauohtxr. 
SWANS— Vide  Larcint. 
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TAIL.— Vide  Forfeiture. 
TALES.— Vide  Trial. 
TENURE— Ftrfe  Forfeiture. 
THEFT-BOTE. 

Owner  taking  his  goods  again  not  to  prosecute  theft-bote.  619 
But  taking  tliem  again  no  offense,  unless  to  favour  the 
thief  ib. 

Judgment  in  theft-bote.-  iL  400 

THEFT.—  Vide  L arciny. 
TOKEN.— FiV/e  Cheat. 
TORN.— FtWe  Sheriff. 

TOWN  AND  TOWNSHIP.— Fide  Amercement. 
TRAVERSE. 
All  inquisitions  taken  by  sheriff  by  writ  of  meliua  inquiren- 
rfi/w,  traversable.  416 

If  dozeners  in  Eyre^  or  in  B.  B.  present  escape  of  a  felon, 
whereby  vill  is  to  be  amerced,  because  this  but  an  amerce- 
menty  presentment  not  traversable.  603 

Vide  Coroner,  Felo  de  se,  Inquest  of  Office,  Present- 
ment. 
TREASON. 

Where  king's  life  is  concerned,  not  safe  easily  to  admit  an 
excuse  by  misfortune,  tho  a  fact  purely  casual  cannot  be 
treason.  41 

Why  the  offense  and  punishment  so  great  59 

Treason  may  be  committed  against  person  of  an  usurper.  61 
What  the  great  brand  of  treason.  75 

Of  treasons  at  common  law;  great  latitude  in  their  construc- 
tion. 79,  80,  81,  82 
.Accroaching  royal  power  an  antient  and  usual  ctiarge  of 
treason.  80 
Various  arbitrary  constructions  of  treasons  in  the  reign  of 
R.  2.  83 
The  ill  effect  of  an  extrajudicial  declaration  of  treason  by  the 
judges  of  that  time.  84 
21  /?.  2.  4*  25  E.  3.  compared  and  the  differences  remarked. 

85 
Just  and  expedient  to  lay  an  overt-act  in  indictments  of 
treason.  ib. 

•The  unhappy  consequences  of  breaking  the  great  boundary, 
the  25  E.  3.  S5f  86 

21  /?.  2.  repealed  by  1  H.  4.  86 

Objections  against  constructive  treasons.  86,  87,  293 

The  petition  of  the  commons,  whereon  25  E.  3.  was  made, 
and  the  king's  answer  thereto;  the  act  is  made  conforma- 
ble to  the  latter.  87 
The  several  high  treasons  declared  by  2S  E.  3.  91 
Where  a  merchant  stranger  may  be  dealt  with  as  an  alien 
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enemy,  and  where  either  as  an  alien   enemy,  or  as  a 

traitor.  Page  94 

Wiih  what  allay  these  general  words  of  Lord  Coke,  an  alien 

enemy  cannot  be  gniliy  oftreasony  are  to  be  taken.      ib. 

Spies  sent  over  by  a  foreign  prince  in  hostility,  within  that 
rule.  ib. 

For  other  matters  touching  aliens.     Vide  Alien. 

TVeason  in  compassing  death  ofkingy  queen j  or  prince,  &c. 

Consort  of  king  or  queen  regent ^  may  be  guilty  of  compassing 
the  death  of  the  Icing  within  this  act.  100 

Who  shall  be  said  a  king,  queen^  or  their  eldest  son,  or  not, 
within  this  act.  100,  101,  123,  124 

Wherein  compassing  death  of  queen  or  prince  differs  from 
compassing  mort  de  rot/.  127 

What  shall  be  said  a  compassing  hinges  death  107,  lOS 

Calculating  his  nativity,  not  a  compassing,  tho  a  great  of- 
fense. 108,  334,  335 

Compassing  hing*s  death,  tho  not  effected  treason.  108 

What  overt-act  necessary  to  make  such  compassing  trea- 
son. 108,  109 

Conspiring  mort  de  roy^  and  thereupon  providing  weapons, 
or  sending  letters  for  the  execution  thereof  is  an  overt-act 
of  compassing  king^s  death.  109 

If  men  conspire  to  imprison  the  king  by  force  till  he  hath 
yielded  to  certain  demands,  and  for  that  purpose  gather 
men,  or  write  letters,  it  is  compassing  king*s  death.        ih. 

A  conspiring  to  depose  the  king  is  an  overt-act  of  compassing 
his  death.  110 

A  foreign  ambassador  for  compassing  king's  death  shall  be 
executed  here  for  treason,  but  for  other  treasons  shall  be 
remitted  to  his  own  country  to  be  tried.  117 

Where  an  ambassador  may  be  guilty  of  treason^  vide  Am- 
bassador. 

Compassing  by  words  not  an  overt-act,  as  appears  by  many 
temporary  acts  against  it;  but  words  reduced  to  writing, 
^c.  are  an  overt-act.  Ill  to  120,  310,  312,  322,  323 

Word^  may  expound  an  overt-act  indifferent  in  itself.  115, 116 

Whether  words  menacing  king^s  death  be  an  overt-act  of 
compassing  his  death.  115,  116,  H7 

Assembling  together  to  consult  how  to  kill  the  king  is  an 
overt-act  of  compassing  his  death.  119,  120,  121, 122 

Whether  conspiracy  to  levy  war  be  an  overt-act,  unless 
levied.  119,  133,  145,  148,  322 

Writing  letters  to  a  foreign  prince  inciting  an  invasion  is  an 
overt-act.  120,  122 

As  an  overt  act  must  be  laid,  so  it  must  be  proved.  121, 149 

If  an  overt-act  sufficiently  laid  in  the  indictment  be  proved, 
any  other  may  be  given  in  evidence  in  aggravation.     122 
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Buying  a  dagger  for  the  purpose  is  an  overt-act  of  compass- 
ing king^s  death.  Page  122 

Assembling  together  to  levy  war  against  the  king^  either  to 
depose  or  restrain,  or  enforce  him  to  any  act^  or  to  come  to 
his  presence  to  remove  his  counsellors  or  ministers,  or  to 
fight  against  his  lieutenant  or  military  commissionate  offi- 
cers, 4*r.  is  an  overt-act  of  same  kind.  122, 123,138,148,151 

A  levying  war  by  construction,  as  to  pull  down  all  inclosures, 
or  all  bawdy-houses,  not  evidence  of  an  overt-act  of  com- 
passing Apm^'«  death,  when  it  is  disclosed  upon  proof,  or  so 
laid  in  indictment,  but  it  is  an  evidence  thereof  till  dis- 
closed. 123 

Fighting  king^s  forces  sent  to  suppress  a  riotous  assembly  is 
an  overt-act  of  same  nature.  ib. 

Treason  in  violating  king^s  wifej  &c. 

Who  shall  be  said  king^s  wife,  his  eldest  son's  wife,  or  his 
eldest  daughter,  to  make  the  violation  of  any  of  them  trea- 
son. 128,  229 

Treason  in  levying  war  against  the  king. 

Levying  war  only  treason  within  this  act.  Ill,  322 

What  must  concur  to  make  levying  war  treason  within  this 
act.  130 

What  shall  be  said  a  levying  war,  or  not.  130, 131, 149, 150, 

152 

A  bare  conspiracy  to  levy  war  and  provide  weapons  for  that 
purpose,  though  in  some  cases  it  may  amount  to  an  overt- 
act  of  compassing  the  king's  death,  yet  it  is  not  a  levying 
war  within  this  act.  131 

Assembling  many  rioters  to  do  unlawful  acts,  if  they  be  not 
in  specie  beiliy  nor  have  any  arms,  ^*c.  may  make  a  riot, 
but  it  is  not  a  levying  war.  131,  149,  150,  152 

War  must  be  levied  against  the  king;  contra^  tho  it  be  more 
guerrinoy  it  is  not  treason.  131,  149, 152 

If  on  a  private  design,  or  private  quarrel,  it  is  no  levying 
war  against  the  kmg.  131,  133  to  138,  140,  141,  149,  152, 

260 

Difference  between  bellum  levaium  4*  bellumpercussum.  152 

A  war  levied  against  the  king  is  of  two  sorts,  expresly  and 
constructively.  First,  Against  his  forces,  fyc.  Secondly,  to 
throw  down  inclosures  generally,  to  inhanse  servants 
wages,  alter  religion,  expulse  strangers,  or  remove  coun- 
sellors, or  against  any  statute,  fyc.  this  is  a  levying  war, 
because  end  public.  131,  132,  133,  134,  152,  153 

Conspiring  to  levy  such  a  war  treason  by  several  temporary 
acts.  132 
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CUose  in  25  E.  3.  of  coosohing  the  parliament  in  new  cases 
lea  res  no  latifnde  to  multiply  constroctiTe  treasons,  very 
daneeroos  so  to  do.  Page  132 

If  a  war  levied,  eoispirators  are  traitors,  as  well  as  actors. 

133 

War  levied  to  break  prisons  to  deliver  one,  or  some  particular 
persons  ont  of  lawful  prison,  imleas  impriaoned  for  treason, 
oniT  a  great  riot;  bat  if  to  break  prisons  generally,  it  is 
treason.  134 

100  persons  tmode  guerrino  assembled  to  pull  down  bawdy- 
hooses,  and  marched  with  a  flag  on  a  staff  and  weapons, 
and  pulled  down  certain  houses,  held  to  be  a  levying  war 
within  this  act  bj  all  the  judges  but  one ;  objections  to  that 
judgment.  134, 135 

In  mrlqf  Esst£9  case  resolved,  that  when  queen  sent  lord 
keeper  to  htm  commanding  him  to  dismiss  the  armed  peo- 
ple in  his  house  and  come  to  her,  and  he  refused  to  conae, 
and  continued  the  arms  and  armed  persons  in  his  bouse, 
it  was  treasoiL  138 

That  when  he  went  with  a  troop  of  captains  and  others  from 
his  house  into  the  city,  and  there  prayed  aid  of  the  citizens 
in  defense  of  his  Ufe,  and  to  go  with  him  to  the  court  to 
bring  him  into  the  queen's  presence  with  a  strong  hand,  so 
that  he  might  be  powerful  enough  to  remove  certain  of  his 
enemies  attendant  on  the  queen,  it  was  treason,  the  fact  in 
London  rebellioiL  ib. 

That  the  adherence  of  earl  qf  Southampton  to  earlqfE$itx 
in  London^  tho  he  knew  not  of  any  other  ptirpose  than  of 
a  private  quarrel,  which  Et^ex  had  against  certain  ser- 
vants of  the  queenj  was  treason  in  him,  because  a  rebellion 
in  the  earl  ot  Es9ex.  ib. 

That  all  they,  that  went  with  Essex  from  his  house  to  Lon- 
don^ whether  they  knew  of  his  design,  or  not,  were  traitor:, 
whether  they  departed  on  the  proclamation,  or  not;  bat 
that  those,  that  suddenly  adhered  to  him  in  London^  and 
departed  on  proclamation  made,  ought  to  be  pardoned,  ib. 

A  declaration  of  the  king  and  lords  [sans  the  conunons]  not 
sufficient  within  this  act.  140, 260, 263 

Where  300  persons  going  in  a  warlike  manner  with  dnuns 
and  arms  to  surprise  a  privy  counsellor,  held  treason.  141, 

152 

Breaking  prison  where  traitors  are  aixi  causing  them  to 
escape,  treason,  tho  parties  knew  not  that  they  were 
there.  141 

Marching  with  a  great  army  moclo  guerrino  arraiati^  ex- 
press levying  war,  tho  no  blows  struck.  144, 145, 152 
A  rebellion  is  a  levjring  war  within  this  aety  and  by  name  of 
levying  war  it  must  be  ezprest  in  indictment  144, 145, 152 
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Bare  detaining  hinges  forts  or  ships,  or  conspiring  to  take 
them  not  treason ;  actual  taking  them,  by  force,  a  levying 
war  within  25  E.  3.  Pages  146,  296,  325 

Detaining  king^s  towns,  fyc.  after  demanded  by  hinges  com- 
missioner, and  repelling  an  assault  made  by  him,  is  a  levy- 
ing war  within  this  act.  146,  325,  326 

Difference  between  an  insurrection  on  account  of  civil  interest, 
and  levying  war.  146 

Holding  one's  house  against  the  sheriff  and  posse  comitatHs 
with  force,  and  assembling  persons  to  oppose  the  execution 
of  a  writ  of  possession,  no  treason,  but  a  great  riot;  the 
like  of  keeping  possession  against  a  restitution  on  indict- 
ment of  forcible  entry.  146 

Assaulting  king^s  lieutenant  in  time  of  hostility  or  rebellion 
within  the  realm,  in  their  march  or  quarters^  as  enemies, 
levying  war.  ib. 

If  on  sudden  falling  out,  or  injury  done  by  the  soldiers,  the 
countrymen  rise  and  drive  them  out,  it  may  be  a  great  riot, 
but  not  levying  war>  except  some  traitorous  design  under 
cover  of  it.  ib. 

Open  resistance  of  justices  of  oyer  and  terminer  only  felony. 

ib. 

Touching  laws  of  treason  in  Ireland  by  18  ff.  6.  and  ceasing 
soldier«i  Vide  Ireland. 

What  usually  is  the  overt-act  of  levying  war.  150 

Whether  the  bare  assembling  an  enormous  multitude  for 
doing  unlawful  acts  without  any  weapons,  ^c.  be  a  suffi- 
overt-act  of  levying  war  within  this  act,  especially  if  they 
conmiit  some  of  these  acts.  151 

Realm  of  England  comprehends  the  narrow  seas,  invading 
king's  ships  in  the  narrow  seas,  levying  war  en  son  realm; 
where  trial  to  be.  154 

For  trial  of  treasons  in  Scotland^  provision  made  by  what 
statutes.  155 

What  is  said  of  Ireland  in  all  particulars  applicable  to  the 
Isles  qf  Many  Jersey ,  &c.  1 55^  1 56, 1 57 

Vide  Ireland. 

Treason  committed  in  Wales  before  26  H.  8.  was  not  inqui- 
rable,  or  triable  before  justices  of  oyer  and  terminer,  or  in 
B.  R.  but  before  justices  assigned  by  the  king  in  those 
counties  of  Wales,  where  fact  committed.  156 

By  26  H.  8.  counterfeiting,  washing,  clipping,  or  minishing 
coin,  felonies,  murders,  fyc.  and  accessaries  of  same  and 
other  offenses  feloniously  done  in  Wales,  or  any  lordship 
marcher  may  be  inquired  of  and  tried  before  the  justices  of 
gaol-delivery,  S^e.  in  next  adjacent  county.  156, 157 

26  H.  8.  confirmed  by  34  ^  35  H.  8.  which  settles  the  grand 
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sessions,  so  that  as  to  those  offenses  enumerated  in  26  fT.  8. 
justices  o{ gaol-delivery  in  the  adjacent  counties,  t;iz.  Glau- 
cestery  4«c.  had  thereby  a  concurrent  jurisdiction  with  jus- 
tices of  grand  sessions.  157 

Whether  26  H.  8.  extended  to  treason  for  compassing  king* 8 
death,  or  levying  war,  or  whether  same  remained  triable 
by  justices  of  grand  sessions,  but  now  26  H.  8.  stands 
repealed  hy  I  fy  2  P,  fy  M.  as  to  triab  of  treason.  ih. 

For  what  special  purposes  certiorari  \\%s  into  fFaleSy  but  not 
as  to  trial  of  fact,  but  it  shall  be  sent  down  by  mittimus 
by  7  [27]  H.  8.  158 

Wales 'w'ixhm  England,  SLud  therefore  not  within  35  H.8. 
for  trial  of  foreign  treasons.  ib. 

If  treason,  fyc,  be  done  in  Durham,  a  certiorari  lies  to  re- 
move it  into  B.  S.  out  of  Durham,  and  to  whom  directed; 
but  party  plead  not  guilty,  it  shall  be  sent  down  thither  to 
to  be  tried.  158 

Of  treasons,  &c.  in  Tindal  and  Hexamshire.  ib, 

Adhering  to  the  king's  enemies. 

Who  shall  be  said  an  enemy;  jury  on  triaK shall  inquire, 
whether  the  person  to  whom  the  party  indicted  adhered 
was  a  war  between  king  of  England  and  that  other 
prince,  whereunto  party  adheres.  164 

Enemy  extended  farther  than  king  or  state  at|p]imity,  even 
to  an  alien  coming  into  England  in  hostility.  ib. 

Duke  of  Norfolk  adhering  to  lord  Herise,  a  subject  of  king 
of  Scotts  in  amity  wi(h  queen  Eliz.  that  made  an  actual 
invasion  >upon  England  without  the  king's  commission, 
adjudged  a  traitor.  164 

Who  shall  be  said  to  be  a  person  adhering,  and  what  an  ad- 
hering. 165,  166  263 

If  there  be  war  between  England  said  France,  those  English 
that  live  in  France  before  the  war,  and  continue  after, 
they  are  not  adherents,  unless  they  assist  the  French  king 
in  his  wars,  or  refuse  to  return  on  privy  seal  or  proclama- 
tion, and  this  refusal,  tho  evidence  of  an  adherence,  not 
simply  so  in  itself.  165 

Whether  subjects  of  foreign  prince  continuing  under  king's 
protection  after  war  proclaimed,  and  assisting  the  foreign 
prince  before  renouncing  his  subjection  to  the  king,  or  an 
enemy  staying  here  under  king'^  safe  conduct,  be  an  ad- 
herent; in  time  of  truce  an  Englishman  goes  into  France, 
and  stays  there,  and  returns  before  truce  expired,  no  adhe- 
rence; but  ron/ra,  if  he  confederate  with  enemy.  165,166 

Kings  of  England  and  France  in  amity,  the  king's  subjects 
solicit  king  of  France  to  an  invasion,  it  is  treason  and  an 
overt-act  of  compassing  king^s  death,  but  not  of  adherence. 

167 
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An  Englishman  during  the  war  is  taken  by  the  French^  and 
swears  fealty  to  the  king  of  Franctj  if  voluntary,  it  is  an 
adherence,  but  if  for  fear  of  life,  and  he  return  as  soon  as 
he  can  to  his  alligeance,  this  not  an  adherence. 

Pages  167,  168 

Delivering  up  the  hinges  castles  or  garrisons  treacherously, 
or  by  bribery,  an  adherence  168,  169 

If  delivered  on  cowardice  or  imprudence,  and  not  treacher- 
ously, tho  party  subject  to  death  by  martial  law,  not  trea- 
son by  common  law.  169 

If  detaining  king^s  castle's  or  forts,  or  the  castles  of  any  other 
be  barely  such,  and  without  assault,  yet  if  in  compliance 
or  confederacy  with  a  foreign  enemy,  it  is  an  overt-act  of  ad- 
hering to  king^s  enemies,  and  treason  within  this  act.  326 

By  35  H.  8.  foreign  treasons  how  tried;  by  the  common  law 
triable  in  any  county,  especially  where  offenders  lands  lie. 

169, 170 

Treasons  on  the  sea  triable  by  special  commission  grounded 
on  28  H.  8.  at  common  law  it  might  be  tried  in  any  adja- 
cent county.  ib. 

1.  Mar.  reducing  all  treasons  to  the  standard  of  25  E.  3.  not 

only  repeals  treasons  newly  enacted,  but  acts  declarative, 

and  all  treasons  farther  than  the  very  declaration  of  25  E. 

3.  extends.  222,  260,  263,  265,  269,  308 

Killing  chancellor  J  treasurer^  &c.  in  their  place  doing  their 

office. 

This  extends  only  to  killing,  not  to  conspiring;  but  if  many 
coaspire,and  only  one  do  the  act,  they  are  all  traitors;  3  H. 
7.  makes  the  conspiring  felony.  230 

Exposition  on  this  branch  of  the  act.  231,  232 

Justices  of  peace,  as  such,  not  within  it,  except  he  be  like- 
wise justice  of  over  and  terminer.  231 

What  shall  be  said  scant  en  son  place,  fesant  son  office. 

232 

Touching  principals  in  treason,  vide  Principal  and  Acces- 
sary. 

In  treason  no  accessaries,  all  principals ;  but  qusere,  whether 
receiver  of  a  counterfeiter  of  the  seal  or  money  be  a 
traitor.  233,  234,  237 

Gaoler  voluntarily  permitting  traitor  imprisoned  to  escape, 
treason.  234 

Rescue  of  a  person  arrested  for  treason  same  offense. 

234,  269 

Breaking  prison  to  inlarge  a  traitor,  treason;  but  he  must 
really  be  a  traitor.  234,  235,  326 

Conspiracy  to  inlarge  a  traitor,  neither  treason,  misprision, 
nor  felony,  but  a  misdemeanor.  326 

VOL.  II. — 43 
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Offenses  incident  to  the  treasons  declared  by  25  E,  3.  are 
virtually  included  within  the  same^  as  receiving,  ^c. 

Pages  235,  237,238,  269 

If  an  act  make  a  new  treason,  and  enact  that  the  offender, 
his  counsellors,  abettors  and  aiders  thereunto  shall  suffer 
as  traitors,  this  makes  not  receivers  or  comforters  after  the 
fact  traitors.  235,  236,  328,  376 

But  whether  receiving  a  counterfeiter  of  coin  within  25  E.  3. 
where  no  such  restriction,  be  treason.  328 

If  offense  be  made  treason  in  offender,  his  procurers,  coun- 
sellors, abettors,  consenters  (without  the  word  thereunto) 
knowing  receivers  not  traitors,  unless  the  words  receivers 
or  comforters  be  expresL  236 

The  import  of  the  words  procurers^  counsellors^  pabeiiorsy 
eonsentersj  aiders^  receivers  and  comforters.  236 

Receivers,  traitors  by  necessary  construction  of  a  new  act  of 
treason.  t'A. 

Where  an  act  general,  probably  receiver  knowing  it  virtually 
a  traitor.  •  237 

Certainly  aiders,  fyc.  are  traitors.  ib. 

He  who  rescueth  one  imprisoned  for  treason,  or  suffers  him 
voluntarily  to  escape,  or  receiver  of  a  traitor,  shall  not  be 
arraigned  till  principal  offender  be  convict,  and  why. 

237,  238 

Receiver  of  a  traitor  how  to  be  indicted.  238 

If  indicted  of  the  receipt  in  the  same  indictment  with  the 
principal,  principal  to  be  tried  first;  and  if  found  guilty, 
then  jury  to  inquire  of  the  receipt;  and  if  principal  noi 
guilty  J  then  to  acquit  both.  ib. 

Whether  process  of  outlawry  may  go  against  receiver  of  a 
traitor  at  same  time  as  against  principal.  ib. 

What  will  make  a  man  accessary  after  to  felony  will  not 
make  a  man  principal  in  treason.  239 

How  far  charitable  relief  will  do  it.  239,  324,  325 

The  words  in  1  Mar,  refer  to  treasons,  not  forfeitures;  the 
forfeiture  of  traitors,  as  to  old  treasons,  stands  in  force. 

241,  257,  275, 283,  309 

Of  declaring  treasons  by  parliament,  and  those  that  were 
enacted  or  declared  between  25  E,  3.  ^*  1  M, 

258,  259,  260 

Some  things  enacted  to  be  treason  by  new  and  temporary 
laws,  which  were  treason  by  25  E,  3.      '      261,  262,  322 

An  act  for  safety  of  king*s  person  enacts  an  offense  to  be 
felony  only,  or  a  misdemeanor,  (without  the  clause,  the 
same  not  bein^  treason  within  25  E.  3.)  carries  a  pre- 
sumption with  It;  that  same  was  not  treason  before,  and  is 
a  Judgment  of  parliament  in  point.  261|  262 
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Commons  impeach  several  of  treason,  lords  only  give  judg- 
ment, this  not  per  modum  legia  declarativse.       Pagt  264 

In  the  act  of  attainder  against  the  earl  of  Strafford^  pro- 
viso, that  it  should  not  be  a  precedent,  needless;  it  did  not 
egredi  personam^  and  was  no  general  declarative  law  to 
serve  25  E.  3.  269,  270 

Proper  proviso  in  enacting  new  treasons  to  save  to  the  lords 
their  liberties,  as  in  case  of  felony.  270 

11  H.l,  for  securing  the  attendants  on  the  king  in  his 
toarsy  is  perpetual.  272,  273 

What  acts  for  trials  of  treason  are  in  force,  or  repealed  or 
derogated  from  by  any,  and  what  other  statutes. 

282,  283,  284,  316 

Trial  of  treasons  committed  in  rivers,  or  ports  within  counties, 
restored  to  the  common  law.  282,  316 

Exposition  of  I  E.  6.  3  fy  4  E.6.  5^  6  E.S.  287,  288 

Writing  of  scandalous  words  (mentioned  in  5  ^  6  £.  6.  and 
thereby  made  treason)  not  treason  within  25  E.  3.        296 

So  much  of  5  t^  6  E.  6,  as  enacts  new  treason,  repealed 
by  1  Mar.  but  the  clauses  in  that  act  touching  trial  of 
foreign  treasons,  outlawry  of  persons  beyond  the  seas, 
forfeiture  of  lands,  loss  of  dower  stand  unrepealed,  and 
so,  according  to  many^  doth  the  clause  concerning  two 
accusers.  ib. 

In  what  cases  of  treason  two  accusers  are  required  by 
5  4*  6  £.  6.  whether  it  extends  to  new  treason.      297,  324 

Whether  i  fyz  P.fy  M,  took  away  the  necessity  of  two  wit- 
nesses on  the  indictment.  298,  299,  300 

Touching  the  competency  of  such  witnesses,  vide  Witness. 

Of  treasons  declared  and  enacted  from  1  Mar.  till  13  Car.  2. 

307,  308 

1  Mar.  repealed  all  treasons  and  misprisions  of  treasons 
enacted  since  25  E.  3.  308,  310 

1  Mar.  meddles  not  with  those  new  laws  regulating  pro- 
ceedings and  trials,  but  that  done  after  hy  \fy2  P.t^*  ^* 

309 

Treasons  generally  spoken  intended  of  high  treason.        316 

Peremptory  challenge  in  case  of  high  treason,  restored;  pri- 
soner may.  challenge  thirty-five  peremptorily.  317 

To  make  a  man  principal  in  treason  by  comfort  or  aid  after 
offense  committed,  it  must  be  knowingly.  323 

In  new  treason  aiding  and  comforting  thereof,  treason,     ib. 

If  a  physician  relieve  a  sick  offender,  tho  knowing  him  to  be 
a  traitor,  no  treason.    '  332 

Some  words  or  writings  may  be  construed  to  stir  up  insur- 
rection, and  yet  be  not  within  25  E.  3.  334 

What  courts  have  jurisdiction  in  treason.  350 
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What  the  consequents  of  a  judgment  in  treason.     Page  354 

All  treasons  are  misprision  of  treason^  and  more,  and  he 
who  is  assenting  to  a  treason  ma^  be  indicted  of  mis- 
prision of  treason,  if  king  pleases.  374 

Misprision  of  treason  may  yet  be  tried  according  to  33  H.  S. 
for  trials  of  treason  in  foreign  counties.  ib. 

In  misprision  of  treason  or  felony,  or  accessary  thereto,  a 
peer  tried  by  peers^  tho  indictment  by  common  grand 
inquest.  ib. 

If  a  person  arraigned  of  high  treason  stand  mute,  he  shall 
be  convicted.  223,  382 

Treason  is  felony,  tho  more,  and  the  king  may  proceed 
against  a  traitor  for  felony  only.  497 

25  E.  3.  of  treasons  called  the  statute  qf  purveyance,  ii.  330 

Before  25  E.  3.  what  treasons  of  greater  note,  what  of  less 
note.  ii.  331 

IStatuies  relating  to  treason  enacted  since  the  author 
wrote;  in  notis.]  339  to  342 

Whether  in  any  case  a  non  compos  mentis  can  commit 
treason.     Vide  Ideot. 

For  treasons  in  maintaining  papers  supremacy ^  in  recon- 
ciling and  being  reconciled  to  the  popish  religionj  and  in 
bringing  in  pope's  bullsj  and  for  treasons  committed  by 
Jesuits,  &c.      Vide  Religion. 

For  treason  in  counterfeiting  the  coin.     Vide  Coin. 

In  counterfeiting  the  great  and  privy  seals,  privy  signet 
and  sign  manual.     Vide  Seal  and  Sign  Manual. 

For  petit  treason.     Vide  Petit  Treason. 

Where  alien  may  be  guilty  oftreason^  or  not.  Vide  Alien. 

Vide    Alligeance,    Corruption    and    Restitution  or 
Blood,  Forfeiture,  Indictment,  Judgment,  Mispri- 
sion, Necessity,  War. 
TREASURE-TROVE.     Vide  Franchise,  Laeciny. 
TRESPASS. 

Chance  excuseth  from  felony,  but  not  trespass.  472 

Trespass  lies  for  taking  away  dogs,  bears,  ^c.  or  their 
whelps.  512 

It  lies  for  church-wardens  for  taking  bona  ^  catalla  para- 
chianorum;  substance  of  declaration.  ib. 

If  j1.  take  away  the  hay  or  corn  of  B.  and  mingle  it  with  his 
own  heap  or  stock,  or  take  the  cloth  of  B.  and  embroider 
it,  B.  may  retake  the  whole  heap  or  stock,  or  garment  and 
embroidery,  and  be  not  guilty  even  of  trespass.  513 

Feme  takes  JBaron^s  goods,  and  delivers  them  to  B.  who 
knowingly  carries  them  away,  trespass.  514 

In  trespass,  where  it  is  of  their  own  possession,  the  executor, 
ordinary,  ^.  need  not  shew  their  title.  514, 515 

Vide  JusTiricATioN. 
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TRIAL. 

By  jury  the  best  method  of  trial.  Pag^  33 

Where  a  non  compos  mentis  shall  be  tried,  or  not,  and 

where  court  in  discretion  may  discharge  the  jury  o/himy 

vide  Ideot. 
Where  felony  by  statute  limited  to  a  special  jurisdiction,  and 

manner  of  trial,  misprision  of  it  triable  by  a  common  jury 

and  general  commissioners  of  oyer  and  terminer.  653 
On  8  ^.  6.  against  avoiding  records  trial  to  be  one  half  by 

the  clerks  of  the  court,  and  the  other  half  by  others.  651 
Trial  of  aliens  for  felony  to  be  per  medietatem  linguse.  ii.  271 
Whether  indictment  be  a  distinct  thing  from  the  trial. 

221,  298  to  301 
Irish  peer  tried  here  by  a  common  jury.  155,  317,  693 

Touching  Jury  process. 

If  venire  fac.  or  distringas  be  erroneous,  and  would  make 
Judgment  so,  if  filed,  but  being  not  filed  is  aided  by  18  Eliz. 

•court  never  compels  clerk  to  file  such  writs  after  verdict, 
much  less  punishes  them  for  not  doing  it.  651 

If  offense  committed  in  county,  where  B.  R.  sits,  and  indict- 
ment be  taken  there,  B.  R.  may  proceed  de  die  in  diem, 
and  there  need  not  fifteen  days  between  teste  and  return 
of  venire.  ii.  3,  360 

And  so  if  indictment  was  taken  before  justices  of  peace  of 
same,  and  removed  into  B,  R.  by  certiorari;  but  contra^ 
if  taken  in  another  county  than  where  B,  R.  sits.  ib. 

Of  venire  fac.  issuing  out  of  B.  R.  how  to  bear  testCy  ^c. 

ii.  260 

Justices  of  oyer  and  terminer  issue  a  general  precept  for  the 
return  of  twenty-four  jurors  to  try  the  issue  between  king 
and  prisoners  to  be  arraigned.   -  ii.  26,  27,  260,  261 

After  the  prisoners  are  arraigned,  and  have  pleaded  to  the 
country,  a  precept  issues  in  nature  of  a  venire  fac,  when 
such  precept  bears  testCj  and  when  returnable  in  whose 
name,  and  under  whose  seals,  it  must  be.  ii.  261 

If  they  make  it  returnable  any  day  after  the  first  day  of  ses- 
sions, they  must  make  an  adjournment,  and  record  it     ib^ 

Justices  of  gaol-delivery  after  prisoner  hath  pleaded  may  take 
pannel  from  sheriff  without  making  any  precept  to  him.  ib. 

Whether  process  be  by  writ  or  precept,  as  well  the  award, 
as  writ  or  precept  must  mention  truly  the  vt^ne,  and  where 
it  is  only  by  award  without  writ  or  precept,  as  in  case  of 
justices  of  gaol-delivery y  the  award  ought  to  mention  the 
visne.  ii.  262 

If  murder  be  supposed  at  D.  venire  fac.  must  be  de  vicineto 
D.  if  at  Bristol  de  vicineto  Bristol^  because  a  city;  yet  de 
vicineto  civitatis  Bristol^  tho  also  a  county,  good.     .   t6. 
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If  stroke  be  laid  at  B,  and  death  at  C.  how  visne  roust  be. 

ii.  Page  262 

Where  stroke  in  one  connty,  and  death  in  another,  visne  shall 

be  from  place,  where  party  alledged  to  die.  ib. 

If  murder  be  laid  in  quddam  plated  vocat.  King-street  in 
paroch.  Sanctse  Magarit®  apud  WestoL  whence  visne  to 
arise.  ib. 

If  murder  be  laid  apud  B.  in  paroch.  de  C.  whence  visne 
shall  be.  ib. 

Vill  or  hamlet  may  be  within  a  parish,  and  a  parish  may 
contain  many  vills.  ii.  262,  263 

Foreign  pleas  triable  by  a  jury  of  same  county,  where  partf 
indicted,  except  in  treason.  ii.  239,  263 

Tho  venire  fac.  is  only  to  return  twelve,  yet  sheriff  ought  to 
return  twenty-four,  the  general  precept  that  issues  before 
a  sessions  ol gaoUdelivery^  oyer  and  terminer;  and  peace 
is  to  return  twenty-four,  but  commonly  forty-eight  are 
returned.  ii.  263 

Several  indicted  for  one  felony,  justices  may  issue  one  or 
several  venire  fac.  or  awards  of  that  kind.        ii.  263,  268 

If  it  be  joint,  and  one  challenge  twenty  peremptorily,  or  for 
cause,  jurors  challenged  shall  be  drawn  against  all,  and  so 
in  appeal.  ii.  263 

Expedient  to  make  out  several  venire  fac.  and  if  pannel  be 
challenged  off,  yet  forty  tales  may  be  granted  on  each 
venirefac.  ib. 

If  venirefac.  in  appeal  be  once  granted  jointly,  it  cannot  be 
severed,  neither  can  there  be  several  taieSy  for  if  venire 
fac.  be  joint,  tales  must  be  joint,  and  so  in  case  of  indict- 
ment, ii.  263, 264 

Before  justices  of  gaol-delivery j  where  only  one  award,  tho 
at  first  it  be  joint,  and  pannel  accordingly  returned,  and  the 
prisoners  challenge  peremptorily  severally,  whereby  there 
are  not  enough  left  on  the  pannel  to  try  them,  and  a  tales 
is  awarded  returnable  the  next  day,  yet  court  may  sever 
first  award,  and  also  the  tales.  ii.  264 

Record  being  made  up,  the  award  is  made  on  the  roll,  which 
the  justices  of  gaol-delivery  may  model,  as  they  please,  at 
any  time  before  trial.  ib. 

On  the  writ  or  precept,  or  command  to  the  sheriff  he  cannot 
return  a  mandavi  ballivo,  as  in  some  cases  of  appeal,  writ, 
4*c.  being  for  the  king.  ib. 

The  analysis  of  the  writ  of  venire  fac.  ib. 

They  of  one  side  of  the  county  are  by  law  de  vicineto  to  try 
an  offense  of  the  other  side  of  the  county.  t^. 

Justices  of  gaol-delivery  and  peace  have  power  to  reform  the 
pannel.  iL  36,  156%  265 
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Usual  for  the  judge  on  crown-side  to  send  for  a  jury  to  judge 
at  nisi  prius.  ii.  Page  265 

If  process  be  in  B.  B.  and  jury  fill  not,  or  be  challenged  off, 
so  that  there  is  not  a  full  jury,  there  ought  to  issue  a  dis^ 
iringasjuratoresj  and  a  command  to  return  a  tales. 

ii.  265,  266 

But  if  whole  jury  be  challenged  off,  then  there  shall  be  a  new 
venire  fac,  and  if  none  appear,  then  a  distringas  Juratores 
shall  issue,  and  no  tales.  iL  265 

If  a  full  jury  appear,  and  before  they  are  sworn,  one  of  them 
dies,  so  that  there  remains  not  a  full  jury,  a  tales  shall  be 
granted;  and  so  if  a  juryman  dies  aAer  returned  and 
swore.  ii.  266 

If  a  tales  issue,  and  they  do  not  appear  full,  or  be  challenged 
off,  so  that  those,  that  appear  on  principal  pannel  and  tales 
make  not  up  a  full  jury,  another  tales  may  be  granted,  ib. 

In  felony  a  tales  may  be  granted  of  a  greater  number  than 
the  principal  pannel  in  respect  of  the  challenges,  so  that 
there  may  be  forty  tales^  or  more ;  but  if  several  succeed- 
ing tales  be  granted,  the  latter  must  be  less  in  number  than 
that  which  was  next  before,  unless  the  array  of  the  prece- 
ding tales  be  quashed,  and  then  the  number  of  the  next 
may  equal  it.  ib. 

The  times  between  teste  and  return  of  tales  must  be  as  in 
principal  venire  fac.  ib. 

If  indictment  be  before  justices  of  oyer  and  terminer ^  the  tales 
as  well  as  principal  pannel  ought  to  be  in  the  name  of  three 
justices,  and  may  be  returnable  de  die  in  diem,  or  de  hord 
in  horam  of  same  day.  ib. 

As  to  all  other  matters,  they  agree  with  proceedings  in  B.  B. 
above-mentioned.  ib. 

Before  justices  oi gaol-delivery  no  particular  precept  to  return 
either  jury  or  tales,  but  the  general  precept  before  the  ses- 
sions and  the  award.  ib. 

And  yet  there  is  an  instance  before  justices  of  peace  and  gaol- 
delivery  of  a  tales  granted  returnable  the  next  day.  ii.  267 

After  not  guilty  received  and  recorded  sheriff  returns  pannel 
of  jury.  ii.  293 

Where  trial  of  treason  or  felony  shall  be,  vide  County,  Coun- 
ty Palatine. 

Where  new  trial  shall  be  granted,  vide  petit  jury  in  titulo 
Jury. 

Fide  Abraionment,  Certiorari,  Challenox,  Court,  Evi- 
dence, Gaol-delivery,  Indictment,  Jurisdiction,  Jus- 
tices OF  Assise  and  Nisi  Prius,  Justice  of  Peace, 
Kino's  Bench,  Oyer  and  Terminer. 
TRUST.— Ftrfc  Forfeiture. 
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TURN.— Ftrfc  Sheripp. 
VENIRE  FACIAS.— Ftrfc  Trial. 
VEUVE.— Fide  Trial. 
VERDICT.  ,-ii 

On  indictment  of  treason  in  adhering  to  king^senemieSyWhdX 
jury  shall  inquire  of.  Poge  164 

In  all  cases  of  infancy,  insanity,  fyc.  if  one  uncapable  to  com- 
mit a  felony  be  indicted  by  the  grand  inquest,  and  thereon 
arraigned,  petit  jury  may  either  find  him  not  guiltyy  or 
find  the  matter  specially,  and  how,  and  thereon  court  gives 
judgment  of  acquittal.  28  ri.  303 

But  if  one  in  such  case  be  arraigned  on  indictment  of  murder 
or  manslaughter  by  coroner's  inquest,  there  if  party  com- 
mitted the  fact,  regularly  the  matter  ought  to  be  specially 
found,  because  if  the  jury  find  him  not  guilty ^  they  must 
inquire  how  party  came  by  his  death,  and  how  in  that  case 
they  must  find.  ib> 

But  if  he  be  first  arraigned,  and  acquitted  on  the  indictment 
by  the  grand  inquest,  and  found  not  guiltyy  he  may  plead 
that  acquittal  on  his  arraignment  on  the  coroner's  inquest, 
and  that  will  discharge  him,  and  petit  jury  shall  inquire 
farther  how  he  came  by  his  death.  39 

If  prisoner  indicted  of  murder  or  manslaughter  by  grand  in- 
quest be  acquitted  by  petit  jury,  they  say  so  and  no  more, 
and  only  inquire  of  the  flight;  but  if  acquitted  on  pleading 
to  coroner's  inquest,  petit  jury  also  find,  who  killed  the 
party,  if  they  do  not  know,  how  in  that  case  they  find. 

ii.  64,  65,  300,  301,  304,  305 

If  indictment  be  of  murder  or  manslaughter,  and  on  trial  it 
appear  to  jury  to  be  involuntary,  (as  per  in/ortuniumy  or 
se  d^endendo)  ]\xxY  ought  to  find  the  special  matter,  and 
conclude,  Et  sic  per  in/ortuniumy  fyc.  and  not  generally, 
that  it  was  per  if\fortuniumy  fyc,  for  on  the  special  matter 
found  court  may  give  judgment  against  conclusion  of  ver- 
dict. 471,  476,  477.  ii.  302 

If  jury  find  him  not  guiltyy  they  must  inquire,  whether  he  fled ; 
and  if  they  found  he  did  fly,  they  must  inquire  of  his  goods 
and  chattels,  which  is  an  inquest  of  office  and  traversable. 

362,  493.  ii.  301 

Where  one  of  full  age  shall  be  found  guilty  of  burglary^and  an 
infant,  who  was  principally  concerned  in  it,  not  guilty.  556 

Baron  shall  be  found  guilty,  where >%me  in  his  presence,  and 
by  his  coercion  commits  burglary,  or  larciny,  but  she  shall 
be  acquitted.  45,  516,  556 

If  indictment  comprises  burglary  and  felony,  prisoner  may 
be  acquitted  of  burglary,  and  convicted  of  felony  within 
clergy,  or  he  may  be  acquitted  of  the  felony;  but  quaere^ 
.whether  he  can  in  that  case  be  convicted  of  burglary. 

559,  560.  iL  302 
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YERmCT.— Continued. 

Where  burglary  felony,  and  felony  on  5  ^  6  E.  6.  are  joined 
in  one  indictment,  prisoner  may  be  acquitted  of  one,  and 
convicted  of  the  other  two.  Poge  560 

If  he  be  found  guilty  of  burglary,  and  not  of  stealing,  he  may 
be  convicted  of  burglary;  and  if  acquitted  of  burglary,  he 
may  be  convict  of  felony  within  5  fy  6  E.  6.  and  if  acquit- 
ted thereof,  he  may  be  convict  of  larciny.  561 

If  t/^.  kills  B.  upon  assault  made  on  him  in  executing  process, 
or  in  his  own  defense,  in  the  highway,  or  in  defense  of  his 
house  against  persons  come  to  rob  him,  on  noi  guiliy 
pleaded,  he  ought  to  be  acquitted.  ii.  158,  303 

In  treason  or  felony,  if  any  eschete  or  forfeiture  of  land  be 
conceived  in  the  case,  petit  jury  ought  to  find  true  time  of 
offense  committed.  361.  ii.  179,  291 

In  petit  treason  prisoner  may  be  acquitted  thereof,  and  be 
convict  of  murder  or  manslaughter.  ii.  184 

Where  there  was  once  a  writ  [of  exigent,]  and  record  since 
lost,  on  circumstances  the  jury  may  find  the  record,  tho  not 
shewn  in  evidence.  ii.  207 

Where  two  indictments  for  same  fact;  one  of  murder,  the 
other  on  1  Jac,  of  slabbing;  how  jury  to  find. 

468.   ii.  239,240 

If  duress  and  compulsion  will  excuse  the  prisoner,  jury  on 
general  issue  ought  to  find  accordingly.  ii.  258,  259 

If  ^,  be  indicted  for  a  robbery  or  murder  in  wrong  county, 
he  ought  to  be  acquitted,  but  variance  between  indictment 
and  evidence  in  the  vill  immaterial.  ii.  291 

If  verdict  be  given  by  mistake  or  partiality,  jury  may  rectify 
it  before  recorded,  or  by  advice  of  court  go  together  again, 
and  reconsider  it.  ii.  299,  300 

If  recorded,  they  cannot  retract  or  alter  it.  ii.  300 

In  felony  or  treason  uo  privy  verdict  can  be  given.  ib. 

If  one  be  indicted  de  morie  ctijusdam  t^no/t,  jury  shall  be 
charged  to  tell  his  name,  if  they  can.  ib. 

Where  prisoner  was  acquitted  of  robbery,  court  antiently 
compelled  jury  to  present  who  did  it,  but  now  contra. 

ii.  300,  301 

If  coroner's  inquest  super  visum  corporis  present  a  fugam 
fecit  J  and  party  be  arraigned,  and  plead  to  that  indictment, 
jury  not  charged  to  inquire  of  the  flight,  and  why.    ii.  301 

Jury  may  find  a  special  verdict,  or  may  find  prisoner  guilty 
of  part,  and  not  guilty  of  the  rest,  or  find  him  guilty  of  the 
fact,  but  vary  in  the  manner.  ii.  301,  302 

One  indicted  of  robbery  may  be  found  guilty  of  felony,  and 
not  robbery.  ii.  302 

So  where  indictment  charges  the  larciny  to  be  clamfysscrell 
aptrsond.  ib. 
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VERDICT.— Continued. 

One  indicted  on  1  Jac.  of  stabbing  cont 
be  acquitted  on  the  acty  and  convic 

One  indicted  of  grand  larciny  may  be  ( 
ciny. 

One  indicted  of  murder  may  be  con 
ler. 

Where  coroner's  inquest  found  that  it  ^ 
and  jury  found  him  generally  not  gm 
to  be  infortunium^  verdict  of  not 

If  coroner's  inquest  find  not  the  specis 
or  manslaughter,  and  prisoner  is  i 
pleads  not  guilty j  and  on  evidence 
prisoner  killed  the  man,  but  not  fe' 
jury  cannot  find  a  general  not  guili 
the  prisoner  did  it,  and  the  mannei 
entered  of  record,  as  in  case  of  a  ven 

Many  special  verdicts  have  been  found 
bing  so  on  the  point,  whether  mun 
difficult  to  find  them  so  that  judgmen 
and  why. 
Rarely  on  any  special  verdict,  where 
manslaughter^  ]\\digm!^ni  given  for  n 
manslaughter. 
Felony  laid  as  required  by  act  ousting 
comes  not  up  to  it,  where  prisoner 
simple  felony. 
Where  verdict  avoided  for  misdemea 
special  matter  being  indorsed  on  t 
jury  sub  titulo  Jury. 
Vide  Evidence. 
VERGE. 

For  commissions  qf  oyer  and  terrain 
extent  thereof  and  manner  of  trii 
Vide  Court. 
VISNE.— FtV/(?  Trial. 
USE. —  Vide  Forfeiture,  Statutes  in  < 
WAIFS. 
If  a  felon  waive  the  goods  stolen  with 
him,  those  goods  are  not  in  law  bon 
to  the  king  or  lord;  but  if  he  waive  i 
they  are  bona  waviata^  and  forfeit  to 
This  forfeiture  is  not  like  a  stray,  wh< 
seize,  yet  owner  may  retake  them,  \ 
but  here  true  owner  cannot  seize  hi 
fresh  suit  within  year  and  day. 
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WAIFS.— Continued. 

How  a  man  shall  obtain  restitution  of  goods  waived.  Page  541 
WALES. 

Before  26  H,  8.  no  treason  or  felony  committed  in  FFales  was 
inqnirablc  or  triable  before  justices  oioyer  or  terminer j  or 
in  B,  R,  in  England^  but  before  justices  assigned  by  the 
king  in  those  counties  of  Wales j  where  fact  committed.  156 

But  by  the  same  act^  what  offenses  and  accessaries  of  the 
same,  feloniously  done  in  Waksy  or  any  lordship  marcher 
may  be  inquired  of,  and  tried  before  justices  of  gaol-deii- 
very  and  the  peace^  in  next  adjacent  county. 

156,  157.  ii.  38. 

This  act  confirmed  by  the  great  statute  of  Wales  34  fy  35  H. 
8.  which  settles  the  grand  sessions  and  justices  thereof  157 

As  to  offenses  mentioned  in  26  H.  8.  justices  of  gaol-delivery 
in  the  adjacent  counties,  and  what  counties  these  are,  had 
thereby  a  concurrent  jurisdiction  with  the  justices  of  grand 
sessions.  ib. 

But  whether  26  H.  8.  extended  to  treason  for  compassing 
king's  death,  or  levying  war,  or  whether  same  remained 
only  triable  by  justices  of  grand  sessions,  doubtful;  but 
now  26  i7.  8.  stands  repealed  by  I  ^  2  P/fy  M.  aslo  trial 
of  treasons.  157,  282.  ii.  38 

In  other  criminal  causes  not  capital,  as  in  indictments  of  riots, 
they  may  be  removed  into  B.  B,  by  certiorari;  and  when 
issue  is  joined  they  may  be  tried  in  next  English  county. 

ib. 

Whether  a  certiorari  lies  into  Wales  on  indictment  of  treason 
or  felony.  158 

It  seems  it  may  issue  for  special,  and  what  purposes,  but  not 
as  a  trial  of  fact,  but  it  shall  be  sent  down  by  mittimus 
according  to  6  H.  8.  •  ib. 

Wales  within  realm  of  England^  and  therefore  not  within 
35  H.  8.  for  trial  of  foreign  treasons.  ib. 

WAR. 

Jusgladii,  both  civil  and  military,  and  so  is  power  of  making 
peace,  inter  Jura  summi  imperii;  none  can  levy  war 
here  without  the  king's  commission.  130, 159 

War  succeeds  best  when  concerted  with  the  parliament.  159 

What  shall  be  said  enemies  of  the  king,  subjects  not  properly 
hoslesy  but  rebels  or  traitors  ib. 

The  several  kinds  of  peace.  159, 160 

A  truce  described.  159 

A  league  explained,  and  distributed  into  its  several  kinds. 

159,  160 

Ubi  bellum  non  est,  pax  est.  160 

W^ar  by  the  Spaniards  on  the  Indians  under  pretence  of 
religion,  injurious,  tho  there  intervened  no  former  articles 
of  peace  between  them.  ib. 
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W  KR.— Continued. 

War  divided  into  bellum  solemne  fy  non  solemne.  Page  160 
What  circumstances  a  solemn  war  amongst  the  JRomans  had 
attending  it.  160, 161 

Tbese  solemn  denunciations  of  war  had  place  only  in  offen- 
sive or  invasive  wars,  and  even  then  had  many,  and  what 
exceptions.  161 

Many  of  these  antient  solemnities  antiquated.  162 

If  de  facto  there  be  a  war  between  princes,  they  and  their 
subjects  are  hontts  to  each  other.  ih. 

Of  the  modern  practice  of  arms.  162, 163, 164 

The  wars  we  have  had  with  foreign  kings  divided  into 
special  and  general.  162 

Special  usually  called  marque  or  reprisal^  subdivided  into 
particular  and  general  marque  or  reprisal.  162, 163 

Vide  Marque  or  Reprisal. 

General  reprisal  tn^y  grow  into  a  formed  war;  an  instance 
thereof  between  us  and  the  Dutch.  164 

A  general  war  of  two  kinds;  bellum  solemnithr  denuntia- 
turn,  or  bellum  non  solemnitlr  denunliatumj  both  illus- 
trated. 163,  164 
A  war  may  he  between  two  kingdoms  without  any  procla' 
mat  ion  or  indiction  thereof,  or  other  matter  of  record  to 
prove  it.  164 
When  the  king^s  courts  are  open,  it  is  time  of  peace  in  judg- 
ment of  law.                                                          Pogt  347 
In  time  of  war,  if  one  enemy  plunder  or  rob  the  house  of 
another,  it  is  only  an  act  of  hostility.                             565 
Offenses  of  this  kind,  committed  on  some  of  same  party,  or 
others  who  are  not  iu  an  hostile  state,  are  felonies.         ih. 
Vide  Treason. 
WARRANT.* 

For  warrants  to  arrest  felons,  vide  Arrest,  Justice  op 

Peace. 
For  warrants  to  search  for  stolen  goods^  vide  Justice  of 

Peace. 
Vide  Commitment. 
WARREN.— FtV/tf  Park. 
WERA,  or  WEREGILD. 
Amongst  the  Saxons  a  commutation  of  judgment  of  death 
in  case  of  homicide;  but  if  party  insolvent,  he  was  to 
suffer  death.  7,  8 

How  long  this  custom  prevailed,  and  how  it  came  to  sur- 
cease, ib, 
WITCHCRAFT. 
Before  1  Jac.  it  was  not  felony,  because  it  wanted  a  trial 
[how  far  1  Jac.  derogated  from  by  9  Oeo.  2.  vide  act.}  429 
Vide  FELONY  by  Statute,  Religion. 
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WITNESS. 

Whether  5  ^  6  E.  6.  requiring  two  witnesses  on  trial  and 
indictment  of  treaspn  extends  in  law  to  new  treasons 
made  after  the  act.  Pages  297, 32-1.  ii.  287, 288 

If  a  new  treason  were  made  by  a  subsequent  act  without 
any  clause  directing  indictment  or  trial  in  any  other  man- 
ner tl;an  is  appointed  by  this  aciy  there  must  be  two  law- 
ful accusers,  both  on  the  indictment  and  trial.  ib. 

If  there  be  by  a  subsequent  act  any  derogatory  clause  from 
this  actf  then  there  need  not  be  two  witnesses.  ib. 

Whether  by  any  act  this  be  repealed  or  derogated  from  with 
respect  to  indictment  or  trial.  297  to  301 

As  to  counterfeiting  coin,  or  so  much  as  was  treason  for 
impairing  it,  by  1  §•  2  ^-  4*  -Ml  it  is  expressly  provided, 
that  no  other  evidence  shall  be  requisite,  either  on  indict- 
ment, or  trial,  than  was  before  1  £.  6. 

221,297,298.  ii.  287 

As  to  clipping  and  washing,  5  4*  18  Eliz.  in  express  terms 
require  only  a  conviction  and  attainder,  according  to  the 
order  and  course  of  the  law^  and  5  ^  6  E.  6.  is  so  far 
derogated  from  by  these  acts.  ib. 

As  to  all  other  treasons  than  counterfeiting^  clippings  and 
washing  coin^  1  &  2  P.  &  M.  hath  taken  away  necessity 
of  two  witnesses  on  trial,  but  whether  it  hath  taken  away 
necessity  of  two  witnesses  on  indictment. 

297  to  301,  324.  ii.  286, 287 

In  misprision  of  treason  two  witnesses  necessary,  both  on 
indictment  and  trial.  300 

What  shall  be  said  two  lawful  witnesses  within  5  4*  6  J?.  6. 

301  to  307 

[By  7  W.  3.  no  person  shall  be  indicted^  triedy  or  attainted 
of  treason,  but  on  the  oaths  qf  two  lawful  witnesses^ 
which  two  witnesses  mtut  be  to  same  treason,  tho  not 
necessary  that  they  should  both  be  to  same  overload ; 
in  notis.]  341 

Lawfulness  of  witnesses  respects  either  the  persons  or  testi- 
mony of  the  witnesses.  301 

Where  feme  a  lawful  witness  against  baron,  or  not. 

302.  ii.279 

She  is  not  bound  to  swear  against  another  in  theft,  if  her 
husband  was  concerned,  tho  not  directly  against  hioL   301 

A  woman  taken  away  and  forcibly  married,  contra  3  H.  7. 
may  be  sworn  against  her  husband;  but  otherwise,  if  she 
assent  to  the  marriage  by  free  cohabitation. 

301,302,660,661 

Infant  under  fourteen  not  regularly  admissible,  but  in  what 
cases  under  that  age  be  may  be  admitted  a  witness. 

27B,  279 
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WITNESS. —Con/tnw«rf. 

A  parly  interested  not  a  lawful  witness. 

Pages  302,  303.   ii.  280,  281,  282 

A  party  to  an  usurious  contract  were  a  lawful  witness,  or 
not.  302.  ii.  280 

One  having  a  promise  of  the  goods  or  lands  of  -a  party 
attainted,  no  lawful  witness  to  prove  the  treason.  303 

A  person  outlawed  in  trespass  a  witness,  tho  no  lawful  jury- 
man, ib. 

A  father  or  son,  or  master  or  servant,  a  lawful  witness  for 
his  correlative.  303.  ii-  276 

An  adversary  in  a  suit  a  good  witness.  303 

A  particeps  criminis  in  some  cases  a  lawful  accuser  within 
5  ^-  6  £.  6.  ib. 

An  approve/  shall  be  sworn  to  his  appeal,  but  whether  on 
the  trial,  if  appellee  puts  himself  on  bis  country. 

303.  ii.  234 
Two  charged  with  a  crime,  one  shall  not  be  examined 

against  the  other,  except  he  confess  himself  guilty.        ib. 

The  party  that  is  to  be  a  witness  against  his  accomplices 
never  indicted,  because  he  doth  weaken  his  testimony,  tho 
not  take  it  away.  303,  304,  305 

A  party  to  the  treason  who  hath  confessed  it,  may  be  one  of 
the  two  accusers  in  case  of  treason,  and  is  sufficient  to 
satisfy  5fy6E.6.  304 

A  promise  of  pardon  to  a  party  to  the  treason  if  he  will 
discover  the  plot,  no  impediment  to  his  testimony;  but  if 
the  king  promise  a  pardon  on  condition  that  if  he  will 
witness  against  any  others,  he  will  pardon  him,  and  that 
be  acknowledged,  whether  it  will  make  him  uncapable. 

304.  ii.  280 
Hard  to  take  away  life  on  the  evidence  of  a  party  to  the 

crime  singly,  unless  there  be  strong  circumstances.        305 

A  remainder  man  expectant  on  an  estate-tail,  not  a  good 
witness;  but  a  disseisor  may  be  a  witness  to  a  deed  made 
to  the  tenant.  306 

One  convict  of  conspiracy,  perjury,  or  forgery,  not  a  lawful 
witness;  contra j  if  he  be  pardoned.  ib. 

Trespass  against  ^.  B,  and  C.  if  no  evidence  be  given  against 
one  to  prove  him  guilty,  he  may  be  examined  on  the  part 
of  the  other  defendants ;  and  if  two  be  indicted,  and  there 
be  no  evidence  against  one,  whether  he  may  not  be  a  wit- 
ness for  the  other;  but  otherwise  it  is, if  there  be  a  coloura- 
ble evidence  against  him.  306,  307 

Wife  may  be  an  evidence  against  her  husband  indicted  for 
aiding  another  to  commit  a  rape  on  her.  629 

Where  an  infant  under  twelve  in  capital  cases  may  be  heard 
without  oath.  634,  635.  ii.  284 
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WITNESS.— Con/inufrf. 

Difference  between  admitting  a  witness  to  be  heard,  and 
believing  him  when  heard.  Page  635 

Second  wife  married,  leaving  the  former,  may  be  a  witness 
against  the  husband,  but  not  the  first  wife.  693 

Jurors  triers  of  credibility  of  witnesses,  as  well  as  truth  of  the 
fact.  635.  ii.  235,  276, 277 

Many  things  disable  a  juror,  which  disable  not  witnesses. 

ii.  276 

Distinction  between  exception  to  the  credit,  and  to  the  com- 
petency. •  ii.  276,  277 

One  outlawed  a  competent  witness.  ii.  277 

Who  witnesses  or  not,  and  how  incompetent  witnesses  re- 
stored, ii.  277  to  285 

He  that  alledgeth  an  exception  of  record,  ought  to  shew  forth 
a  copy  of  the  record  attested,  or  vouch  the  roll  in  court. 

ii.  278 

If  king  pardon  incompetent  witnesses,  they  are  rendered 
competent,  tho  their  credit  shall  be  left  to  the  jury.         ib. 

Whether  an  infidel  be  a  competent  witness;  a  Jew  may  be 
such.  ii.  279 

A  reward  given  to  one  for  giving  his  testimony,  disables 
him.  ii.  280 

Consequential  benefit  to  the  witness  disables  not  his  testi- 
mony, tho  it  may  abate  his  credit.  ii.  280,  281 

Three  actions  severally  brought  against  three  persons  for 
perjury,  on  the  same  point,  on  trial  of  the  first  action,  the 
other  two  are  competent  witnesses  being  not  immediately 
concerned,  tho  consequently  the  point  being  the  same. 

ii.  280 

So  where  indicted  of  perjury  on  three  several  indictments 
touching  same  matter,  while  the  other  two  stands  uncon- 
victed, they  may  be  examined.  303 

Where  one  not  a  witness,  because  his  own  suit.    ii.  281,  285 

Appellant  nonsuit  on  appeal  may  be  a  witness  for  the  king. 

ii.  282 

Where  hinges  testimony  allowed  or  not.  ib. 

Witnesses  are  brought  in  by  subpoena  issued  by  justices  of 
peace,  oyer  and  terminer^  gaol-delivery y  or  B,  R.  where 
the  plea  triable.  ib. 

Or  the  justices  that  take  examination  of  the  accused,  and 
information  of  witnesses,  or  the  coroner  that  doth  the  same, 
may  at  that  time,  or  any  other  time  after,  and  before  trial, 
bind  over  the  witnesses  to  appear  at  the  sessions,  and  in 
case  of  refusal  either  to  come,  or  be  bound  over,  may 
commit  them  for  contempt.  ii.  52,  282 

Justices^  fyc.  have  no  power  to  allow  witnesses  their  charges. 

ii.  282 


6U      TABLE  OP  THE  PRINCIPAL  MATTERS. 

WITNESS.— Con/inuerf. 

Formerly  evidence  given  for  prisoner  in  cases  capital  ex- 
amined v^ithout  oath;  but  contra  in  cases  not  capital. 

ii.  Page  2S3 

If  a  witness  be  sworn  for  the  king,  yet  if  that  witness  alledge 
any  matter  in  his  evidence  that  is  for  the  prisoner's  advan- 
tage,  that  stands  for  a  testimony  for  the  prisoner  as  well 
as  the  king.  ib. 

One  of  nine  years  hath  been  sworn  on  evidence,  in  capital 
causes.  ii.  283,  2S4 

Where  they  that  live,  and  have  land  in  the  hundred,  are 
competent  witnesses,  or  not,  in  an  action  against  the  hun- 
dred on  the  statute  of  fVinlon.  ii.  280, 2S1 

Vide  Evidence. 
WOOL. — Vide  Felony  by  Statute. 
WORDS. 

Words  are  easily  subject  to  be  mistaken  or  misapplied,  or 
misrepeated,  or  misunderstood,  by  the  hearer.         111,112 

1  E.  6.  puts  tlie  very  same  offenses  in  words  spoken  in  a 
lower  rank  of  punishment  than  the  same  things  wr^t  or 
printed.  291,  29o,  .15 

Writing  scandalous  words  mentioned  in  5  ^  6  JS.  6.  and 
thereby  made  treason,  not  treason  within  25  E,  3.        296 

Whether  the  two  penalties  previous  to  treason  in  case  of 
words,  viz.  for  the  first  and  second  offense  in  5  4*  6  £.  6. 
be  repealed  by  any  act.  ib. 

Words  no  provocations  to  kill  a  man,  nor  will  they  lessen 
a  crime  from  murder  to  manslaughter,  except  words  of 
menace  or  bodily  harm.  456,  457 

Vide  Murder,  Treason. 
YEAR  AND  DAY.— Vide  Computation. 
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